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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SERVICE STEEL WAREHOUSE COMPANY, L.P. CIVIL ACTION
VERSUS NO. 14-1416
THE MCDONNEL GROUP, LLC, ARCHER WESTERN SECTION"L" (2)

CONTRACTORS, LLC, TRAVELERS CASUALTY AND
SURETY COMPANY OF AMERICA, AND LIBERTY
MUTUAL INSURANCE COMPANY

FINDINGS OF FACT AND CONCLUSIONSOF LAW

I PROCEDURAL HISTORY

Pursuant to a contract, Plaintiff, Service Steel, provided steel for thewiwstrof an
Intake Processing Center for the Law Enforcement District of OrlearshRd?roject”).
Specifically, Service Stealgreed to provide steel to H&H Steel Fabricators, Inc. (H&H), who
fabricated the steel and supplied it to the general contractor, a Joint Venture beteeen Th
McDonnel Group, LLC and Archer Western Contractors, LLC, (“McDoreher” or “the
Joint Venture” or “the General ContractorTyavelers Casualty and Surety Company of
America (“Travelers”) and Liberty Mutual Insurance Company (“Lib&tytual” and, together,
“Insurers”) jointly issued the statutordgequired Labor and Material Payment Bond (“Bond”) on
the Project. McDonnel-Archer secured and executed the Bond, and Travelers atydMikeal
are sureties on the Bond

H&H was unable to pay Service Steel up front for the steel, but had to wait until H&H
was paid for its fabrication work. Because Service Steel was worried thég not get paid for
their steel, H&H workd out a deal with the Joint Venture and thej&ct owner whereby the

Project owner would pay for the stegbredin H&H's facility awaiting fabrication (“Stored
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Material”). TheProjectowner later reversed its decision, and Service Steel threatenexk tappi
the steel from H&H.

To reassure Service Steel that they would be paid to avoid the loss of stdel the
Project, Defendantissued a rider to the Bond that provided Service Steel with eacturl
claim against the &d. TheJoint Venture, H&Hand Service Steel also entered into a Joint
Check Agreementhereby all payments the Joint Venture made to H&H for the steel delivered
by Service Steel would be jointly issued to both H&H and Service Steel. Fitalypint
Venture also agreed to payriee Steel 50%up frontfor the stored material when it was
delivered to H&H,including for material already delivered for which Service Steel had not been
paid, and the remaining 50% when H&H's fabricateaterial was delivered to thedfect(the
“Payment Promise”)

Ultimately, Service Steelsold and delivered tH&H $2,116,366.65 worth of steel for the
Project but was only paid $1,318,115.97, leaving $798,250.68 unpaid. H&H is now out of
business. Service Steel filed this cagainst the contractors, McDonnel Group and Archer
Western and the Bond holders or sureties, Travelers and Liberty Mstegling the remaining
$798,250.68 along with legal interest on the amount awarded, if any.

Portions of this case were settled befoial for $479,560.20. The remainder of the case
come on for a non-jury trial on July 6, 2016, and concluded later that day. At the trial, Service
Steel sought the remaining $318,690.48, arguing thatd&eynentally relied on thBayment
Promise Service Steel alssoughtlegalinterest on both the settlement amount and the amount to
be awarded at trial, if anfhe Defendants stipulated during the settlement that, if the court
should award legal interest, the $479,560.20 settled before trial would be considered part of the

amount awarded at trial for interest calculation purposes.



The Court has carefully considerdnd testimony of the witnesses, the exhibits entered
into evidenceand the entire recoyénd hereby enters the following findingdact and
conclusions of law. To the extent that a finding of fact constitutes a conclusion tfiéaCourt
adopts it as such. And to the extent that a conclusion of law constitutes a findingtbifact,
Court adopts it as such.

. FINDINGS OF FACT

(1)

Plaintiff, Service Steel, is a Texas limited partnership and steel and constmetienals
supplier, who supplies material to steel fabricators and construction contiictarghout the
United States.

(2)
The Roject at issue in thistigation involves the construction of a new prison facility, the
New Orleans Prison Intake Processing Center/Templeman Il & IVaRepient.
(3)
Defendant McDonnelrcher, a dint Venture|s the general contractor on the Project.
(4)

Effective July 28, 2011, Travelers and Liberty Mutjeahtly issued the statutority
required Labor antfaterial Payment Bondn the Project. McDonnélcher secured and
executed the Bond. Travelers and Liberty Mutual are sureties on the Bond.

(5)

H&H was the fabricated steel supplier to McDorAsther on the Project. H&H was

selected as the fabricated steel supplier even though McDArmetedr knew that H&H was

financially risky.H&H’s bid was significantly lower than all other bidders.



(6)

H&H purchasd steel decking, raw structural steel, and raw miscellaneous steel for its
fabrication work Service Steeand Delta Steel, Inc. (“Deltatyere the only suppliers caw
structural and miscellaneous steel to H&H for the Prolé&H was requiredo use domestic
steelfor structural components but could use foreign miscellaneoud@taseime ancillary
aspectof the job.

(7)

In 2007, prior to theommencement of theroject, H&H entered into a credit agreement
with Service Steel. When H&H ordered steel from Service Steeformed Service Stedor
which project the steel was being ordered. When steel was delivered to H&H, Seedte St
provided H&H with a copy of the Sales Order.

(8)

H&H usedsteelthatService Steel and Delta provided to fabrcstructural steel
components for the project and provided the fabricated steel to McDonnel-Archer and/or
delivered the fabricated structural steel to the Project site forareantd incorporation.

9)

The Project owneinitially agreed to pay for raw matal stored at H&H'’s yard (“Stored
Material”) that was soltb H&H by Service Steel and Delta. McDon#glcher and H&H
executed an agreement that transferred ownership of Stored Material tojéot &wnemupon
payment for that Stored Material. In Ap2012, the Project owner authorized payment for
$411,954.39 worth of Storddaterial sold by Service Steel, anmdApril 2012, McDonnel-
Archer paid H&H/Service Steel $411,954.39 ¢ertainmaterial, which Service Stelehd sold

and delivered to H&H in 2011 and 2012. In order to receive its April payfoeStored



Material, Service Steel had to execute releases and provide proof only that H&edthe
steel for the Project and that the steel was delivered to H&H.
(10)

After authorizingthe $411,954.39 paymeifor Stored Material sold by Service Steel, the
Project eavner changed its position and refused to authorize payment for any more Stored
Material. TheProject avner’s decision to refuse to authorize payment for Stored Material was
not related tolte actions of Service Steel.

(11)

When theProject avner refused to authorize payment for Stored Material, McDonnel-

Archer refused to pay for the Stored Material. H&H then was unable to pay for Statedail
(12)

When Service Steel was told it was not going to receive paymethief@tored Material
it had delivered to H&H, Service Steel threatened to pick up the Stored Material a&dl not
further steel for the Project. Service Steel had the right to pick up the Statedd\lbecause it
had a security intest in that material. If Service Steel picked up the Stored Material it would be
very problematic for McDonnehrcher and the Project, because of dekays increased costs.

(13)

To avoid the problems that would arise if Service Steel picked up the Stored Material
and/or stopped selling steel to H&H for the Project, McDorweher offered Service Steel a
claim against théabor and MateriaBond to ensure payment. On July 26, 2012, McDonnel-
Archer, Travelers, and Liberty Mutuekecuted a Rider to the Banithe Rider provides that
Service Steel will be a claimant as that term is defined in Raplad of the BondService Steel

accepted the right to collect on the Bawlsecurity for Stored Materials.



(14)

In connection with providing Service Steel a claim against the Bond, McDaAncleér
also executed a Joint Check Agreemaith Service Steel and H&H. Under the Joint Check
Agreement, McDonnelrcher agreed tessue joint checks tl&H and Service Steel when
McDonnel-Archer paidH&H for thematerials Service Steel suppliedie Project

(15)

Neither the Bond nor the Joint Check Agreement, however, fully addressed thenpaym
problem.Service Steettill required that it be paid for &ed Material or Service Steel would
both pick up and stop sellintg steel to H&H for the Project.

(16)

McDonnelArcher attemptedut was unablé convincethe Project wner toresume
paying for Stored Material. Accordingly, to persugdlervice Steel to leave its steel at H&H and
to continue selling steel to H&H, on September 24, 2012, McDohratler, through email,
promised to pay Service Steel for Stored Matgaraliously delivered to H&H through July
2012: 50% of the price of the steel sold to H&H would be pamdediately and the remaing
50% would be paid wheiH&H delivered its fabricated material to tReoject

17)

McDonnel-Archer then agreed that the promise to pay for Stored Material waplidta

all future material Servic8teel sold to H&H for the Project
(18)

In order to be paid for Stored Material under the Payment Promise, Serviceastée

provide the requested waivers. Service Steel also had to prove that H&H didestekl for the

Project and that the steel wasideted to H&H. At the time McDonneMcher made the



Payment Promise, it did not require that Service Steel prove its steel was iatzdpoto the
Project in order to be paid. At the time McDonAether made the Payment Promise, it did not
require that Service Steel prove its steel was used or reasonably requirgslifoparforming its
contract with the Projectvmer in order for Service Steel to be paid.

(19)

Based on the Bond Rider, Joint Check Agreenmamd, Payment Promise, Service Steel
did not pickup its Stored Material anagreed to continue sellitg&H the steeit ordered for the
Project. Service Steebntinued to sell steel to H&H for the Project through August 2013.
McDonnel-Archer never told Service Steel to stop selling or shipping mateeal tewards the
end of the Project when McDonngtcher realized that H&H had orderetbre steel than
originally anticipated.

(20)

As is common practicm the industryService Steelloes not break up individual
invoices when being paid. Accordingly, when Service Steel received itS@¥stpayment after
the Payment Promise, rather than consider it payment for 50% of the specificsn@angce
Steel applied the payment to the oldadistanding invoicesService Steel informed McDonnel
Archer that it would apply payments to the oldest outstanding invoices, anathacceptable
to McDonnelArcher.

(21)
In March 2013, McDonnel-Archer paid H&H/Service Steel $25,111.77 for material

which Srvice Steel soldnd delivered to H&H in 2012.



(22)

In August 2013, McDonneMrcher paid HH/Service Steel $461,940.2@/hich
compensate&ervice Steel for the remaining invoices for steel sold and delivered to H&H in
2012.

(23)

In order to receive its March drAugust payment®r Stored Material, Service Steel had
to execute releases and provide proof only that H&H ordered the steel for jie Bnol that the
steel was delivered to H&H. Service Steel did not have to prove its steel wamnated into
the Project or used or reasonably required for use in performing McD@mokér's contract
with theProject avner.

(24)

H&H delivered the last of its fabricated members in September 2013 and McDonnel-
Archer and thé’roject avner has had use of that steel evecsiMcDonnelArcher did not
issue any further payment to Service Steel after the fabricated materialdelieered in

September 2013.

[11. CONCLUSIONSOF LAW
1)

Federal Courts are courts of limited jurisdiction. “A party may neithererdrie nor waive
federal subject matter jurisdictionSimon v. WaMart Stores, InG.193 F.3d 848, 850 (5th Cir.
1999). Service Steel’s action is brought pursuant to the theory of detrimental red@sitied in
Louisiana Civil Code Article 1967. This Court has subject matter jurisdiction ovemtttier

pursuant to 28 U.S.C.832(a)(1), which provides original jurisdiction over citizens of different



states when the amouint controversy exceeds $75,000, exclusive of interests and costs. In this
case, neither the domicile of the parties nor the amount in controversy is in dispute.
(2)

This Project at issue in the state of Louisiana, and the contract was a Louisianacontr
A federal court sitting in diversity must apply the substantive law of the stat@ch w sits. See
Erie v. Tompkins304 U.S. 64, 71-77 (1938)The state of Louisiana would apply Louisiana law
to interpret the contract at issue and the claim of detrimental reliance. Thus, tfethavstate
of Louisiana is the substantive law applicable to this case.

A. Detrimental Reliance
(3)

The theory of detrimental reliance is codified in Louisiana Civil Code A&rii®67. La.
Civ. Code art. 1967. “The doctrine of detrimental reliance is “designed to prauesiide by
barring a party from taking a position contrary to his prior acts, admissionsseapations, or
silence.” Suire v. Lafayette CHyarish Consol. Gov., 907 So. 2d 37 (La. 2005) (citations
omitted).Detrimental reliance claims are not favored and are examined carefully and strictly
under Louisiana lawin re Ark-La-Tex Timber Co., Inc482 F.3d 319 (5th Cir. 2007)[o
establish detrimental reliance, a party must prove three elements by a prapoedf the
evidence: (1) a representation by conduct or word; (2) justifiable reliand€3) a change in
position to one’s detriment because @ tkliance.ld. “[T]o prevail on a detrimental reliance
claim, Louisiana law does not require proof of a formal, valid, and enforceablaatdritt.
Service Steel asserts that it detrimentally relied on the Bond, Joint Cheaknfggrieand
particularly,the PaymenPromise, andn accordance with reliance, Service Steel delivered the

steel H&H ordered for the Project and expected to be paid for the delivered steel.



(4)

“[T]he basis of detrimental reliance is the idea that a person should not harm another
person by making promises that he will not keep. Id. (quotations and citations removed). “T
the focus of analysis of a detrimental reliance claim is not whether thespatgnded to
perform, but, instead, whether a representation was made in such a manner tioatigw pr
should have expected the promisee to rely upon it, and whether the promisee so relies to his
detriment.” 1d.

(5)

TheBondRider gave Service Steel security for the steel Service Steel sold tddi1&H
the Project. While the Rider gave Service Steel this securitf3dghd Rider alone was not
enough to convince Service Steel not to pick up its Stored Materials and to contimggtselli
H&H for the project. The Rider alone is not the ordpresentéon upon which Service Steel
relied when it decided to continue business with H&H and, therefore, with McDAnNctebr.

The Rider is, therefore, not the representation upon which the claim of detrimkataiereests.
(6)

Like the Rider, the Joint Check Aggment provided Service Steel security for the
material it sold to H&H for the Project. While the Joint Check Agreement did not selvestie
of nonpayment, it reassure Service Steel that the payments McDArctedr made to H&H for
the steel Servicet&el sold to H&H would be paid to Service Steel and not remain with H&H.
Like theBond Rider, this agreement, however, was not enough to convince Service Steel to not

pick up the Stored Materials and to continue selling to H&H for the Project. The Jaick C

10



Agreement is, therefore, also not werepresentation upon which the claim of detrimental
reliance rests.
i. The Representation
(7)

In addition to the Bond Rider and the Joint Check AgreenaeRatlyment Promise was
made by McDonneArcher. In an email from Davi8wies dated Septemb24, 2012,
McDonnelArcher told Service Steel that McDonsficher would pay Service Steel 50% for the
steel Service Steel sold to H&H when it arrived at H&H, and the remaining 5@ W&H
delivered its fabricated material to the Proj@dte email representation did not require Service
Steel to provehatthe fabricated material used their steel, it merely stated that Service Steel
would be paid the remaining 50% upon delivery of the fabricai@erials. Nothing in the email
suggested that Service Steel would ever be paid less than 100% for the matedelivieegd,
provided Service Steel delivered the steel H&H ordered for the project and prdwadlétkiH
delivered the fabricated materialMcDonnel-Archer. McDonnehrcher made a representation
to Service Steel that it would pay for 100% of the steel Service Steel delivéiédHttor the
Project.Service Steel relied on that Payment Promise when it decided to leave its pyevious
deliveredsteel with H&H and continue selling additional steel for the Projéuis the first
element of detrimental reliance is satisfied.

ii. The Justifiable Reliance
(8)

Satisfying the second element of a detrimental reliance claim, Service Sti@abjys

relied on thdPayment Promisend thereforeeliveredsteel to H&Hthat H&H ordered for the

Project The Payment Promise specifically referenced payment for Stored Matedalsean
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failure of the Project owner to pay for Stored Materials, indicating that McDa@aoker
intended to pay for the same Stored Materials for which the Project owner rally iagreed to
pay.Service Stegustifiably relied on the Paymeifromise whepafter providing proof that
H&H ordered the steel and that Service Steel delivered the isegbected to be patthe
remaining 50%. ese were the only requirements necessary for the payments made by
McDonnel-Archer in April 2012, October 2012, March 2013, and August 2013. It was not until
after Service Steel had delivered all of the requested steel to H&H and McBYoohel had
received all of the fabricated steel from H&H that McDorfgther for the first time informed
Service Steel that it had to prove incorporation of its steel in order to bél paré. was never
any representation that McDon#ficher would pay Service Steel labsn 100% of what it was
owed for the steel Service Steel delivered to H&H for the Project.

9)

Defendants assert that Service Steel's reliance was unreasonable because Service Steel
should have known that there was more steel being ordered by and delivered to H&H than was
required for the Project. Tracking the amount of steel required for the Phmaatver, was not
Service Steel’s responsibility. Service Steel did, however, confirm witH W&en H&H
ordered material for the Project that Service SteehdicexpectH&H reassured Service Steel
that the orders were correct. H&H was responsible for placing the steed todthe Project,
and it was not unreasonable for Service StemdlioonH&H to placethecorrectorders Service
Steelwasalsonever told by H&H, McDonnel-Archer, or any other party the total amount of
steel necessafgr the Projecbr how much would be provided by other steel suppliers.
Accordingly, Service Steel could not know whether H&H was over-orderingageetlid not

know the total amount of steel required or the amount of steel Delta provided. McDnchek
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was in the best position to know the steel expected for the Project and the steetdiédi
H&H, as McDonnelArcher had full access to H&H’s information; Serviceebtgeriodically
sent information to McDonnel-Archer regarding the amount of steel being drae
McDonnel-Archer had a representative onsite at H&H to help monitor fabric&ticsn.
representative never reported any excess ordersleddnnelArcher never told Service Steel
to stop delivering steel to the Project.
iii. TheChange in Position
(10)
Finally, satisfying the third element of a claim of detrimental reliaBeevice Steel
changed its position to its detriment because of its reliance on McDArcle¥'s
representation. Instead of picking up the Stored Material and refusing tddigthraal steel to
H&H for the Project, Service Steel I¢fte Stored Materiakith H&H and continued to sell them
steel it ordered for the ProjetfT]o establish reliance to his detriment, [plaintiff] need only
show that he suffered damages not adequately compensated by the defendant. Suire, 907 So. 2d
at 59 (citing Babkow v. Morris Bart, P.L.C., 726 So. 2d 423, 428 (La. App. 4 Cir. 1998) (finding
adequate proof of reliance where it was undisputed that the defendant owed a balance of $2,256
on the plaintiff’'s chiropractic billsEven after the Bond rider and Joint Check Agreement were
issued, Service Steel informed both H&H and McDormeher that,f it was not paid, it would
pick up the steel and stop selling steel for the Project. After receiving theeRalynomise,
however, Service Steel allowed its steel to remain with H&H and continlied) steel for the
Project. Service Steel sold andideted to H&H a total of $2,160,243.04 worth of steel to H&H
for the Project. Service Steel accepted returns totaling $43,8B&B8ce Steel has been paid a

total of $1,318,115.97 for steel sold and delivered to H&H for the Project. Service Steel had
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principal balance owed of $798,250.68 for material sold and delivered to H&H for the Project.
Because of the Payment Promise, Service Steel is entitlbdeatire balance owed of
$798,250.68. Because $479,560.20 of the $798,250.68 was settled bafoBetvice Steel is
now entitled to the remaining $318,690.48.
B. Interest
(11)

Because the Plaintiff in this case recovers under state law, the attachmeqniddmpent
interest is also determined by state |18&e, e.gWright v. Hollywood Marine, In¢789 So. 2d
49, 63 (La. Ct. App. 2001). Postjudgment interest, on the other hand, is determined by federal
law, specifically 28 U.S.C. § 196%eee.g, Nisshelwai Co. v. Occidental Crude Sales, Inc.

848 F.2d 613, 622 (5th Cir. 198&8evy v. Am. Sec. Ins. C&IVIL ACTION NO. 91-4297
SECTION: E/6, 1994 U.S. Dist. LEXIS 1946, at *7-8 (E.D. La. Feb. 17, 1994).

The theory of detrimental reliance finds its source in contract law. Trerehe rules
and regulations applicable to contract law extend to detrimental reliance.

In general, interest for damages for breach of contract to pay money runs frohredate t
contract amounts are due, and where breach is for non-monetary obligations, frora tife dat
judicial demandSee, e.gAlexander v. Burroughs Cor@59 So. 2d 607, 613 (La. 1978);
Trans-Glob. Alloy, Ltd. v. First Nat'l| Bank83 So. 2d 443, 457-59 (La. 199djanting judicial
interest from the date of judicial demand, but acknowledging that interest fratatthef breach
would be appropriate in less complex caséh veadilyascertainable damage amounksrris
& Dickson Co. v. Jones Bros. C691 So. 2d 882, 893 ( La. App. 1997) (“In general, interest for
damages for breach of contract to pay money runs from the date the contractiardoanand

where the brach is for a nonmonetary obligation, from the date of judicial demamht); Tea
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Co. v. Plymouth Rubber C&63 So. 2d 801, 808 (La. App. 1995)]({ a breach of contract
case, judicial interest is due on the date that the contract has been brg¢aNagtiRoofing &
Siding Co. v. GrgA33 So. 2d 403, 405-06 (La. Ct. App. 1983).

According to the Louisiana Civil Codgw]hen the object of the performance is a sum of
money, damages for delay in performance are measured by the interestsomtfiaim the time
it is due, at the rate agreed by the parties or, in the absence of agreemenatathegal
interest as fixed by Article 2924La. Civ. Code Ann. § art.2008ge alsdHollenshead v.

Gemini Explorations In¢44 So. 3d 809 (La. App. 2010h the instant case, the partdigl not
agree to a rate and will therefore employ the rate fixed by La. Civ. Cad29®4, which is 4%
annually.

The partiedave stipulated that prejudgment interest would be computed on the total
amount due, $798,250.68, notwithstanding the fact that prior to trial, the defendants paid
$479,560.20, leaving a balance of $318,690.48 to be disputed at trial. Because this Court
awarded Service Steel the remaining $318,690.48, Service Stadltlisd to judicial interesin
the total, $798,250.68, from October 1, 2013, until the date of this judgment at a rate of 4%
pursuant to La. Civ. Code 2924 and La. R.S. 13:4202(B), which is $90,3A5&#dingly, this
CourtawardsService Steel the sum of the amount still due on the contract, $318,690.48 and the
prejudgment interest, $90,315,3ataling$409,006.40, plus post-judgment interest pursuant to

28 U.S.C. § 1961intil paid
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V. SUMMARY
On the basis of the above Findings of Facts and Conclusions of Law, the Court finds that
DefendantService Steek entitled t0$409,006.40plus postudgment interest at the federate

until paid because Service Steel detrimentally relied onrdpeesentations of McDonnr&lrcher.

New Orleans, Louisiana this 29th day of July ZOWW

UNITED STATES DISTRICT JUDGE
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