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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

LIBERTY MUTUAL INSURANCE CIVIL ACTION
COMPANY

VERSUS No. 14-1418
INTEGRATED PRO SERVICES,LLCET AL. SECTION |

ORDER AND REASONS

Before the Court are two motioniled by plaintiff, Liberty Mutual Insurance Company
(“Liberty Mutual”), for summary judgment against defendants, Integrated Pro Services, LLC
(“IPS™), Gary L. Hess (“Mr. Hess”), and Karla S. Hess (4YHess”). Defendants oppose the
motions? For the following reasons, such motions REENIED.

BACKGROUND

IPS is a construction contractdn order to submit bids and obtain certain construction
projects,IPS wasrequired to provide payment and performasasetybondswhich it obtained
from Liberty Mutual®* On October 25, 2010PS and Liberty Mutual entered into a broadly
worded “General Agreement of Indemnity” (“the Indemnity Agreement”) lirctv IPS agreed to
reimburse Liberty Mutual for any payments, losses, or expeéms@sedin connection with such
bonds? The Indemnity Agreement also alloweédberty Mutual to demand collateral security to

cover any potentidiability that it mightface®

! R. Doc. Nos. 50, 51.

2R. Doc. Nos. 61, 62.

3 SeeR. Doc. No. 51-14, 11 1-3; R. Doc. No. 59; 11 13; R. Doc. No. 623, 1 13.
* R. Doc. No. 50-3.

®R. Doc. No. 50-3, 1 2.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2014cv01418/162326/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2014cv01418/162326/79/
https://dockets.justia.com/

At the timethe Indemnity Agreement was execytbtt. andMrs. Hess had an interest in
IPS and theysigned the Indemnity Agreement as -@mdemnitors® However, shortly after
executing the Indemnity Agreement, Mr. and Mrs. Hess sold their emgrest in IPS to a third
party. They claim to have had no involvement in IPS’s operations iece

On April 16, 2012, Plaquemines Parish awarti8 an $11 millioncontractto construct
a levee In connection witlthat project, Liberty Mutualissuedpayment and performanserety
bonds® On March 7, 2014, Plagmenes Parish put B in default under the contraahd on
March 28, 2014, IPS was terminated from the projéeS claims that it was not in defaalnd
that the contractvas wrongfully terminatedIPS is currently litigating its claims against
Plaquemines Parishnd a subcontractan state court? Liberty Mutual subsequently entered
into a takeover agreement with Plaquemines Parish in which it agreed to teothpldevee
construction project!

On June 18, 2014, Libertylutual filed the aboveaptioned lawsuit claiming that it is
entitled to indemnity pursuant to the Indemnity Agreement for expenses thatitedas a

result of its payment omultiple claimsfiled in connection withithe payment and performance

® SeeR. Doc. No. 568, at 1, 6. Mr. and Mrs. Hess's-defendants (John M. Hess, Julie C. Hess,
Ryan L. Hess, and Amber M. Hesgje also candemnitors pursuant to the Indemnity
AgreementSeeR. Doc. No. 568, at 1, 67. The Court entered a default judgment against these
defendants on November 3, 2014, and they are not involved in the instant m@&elRs.Doc.

No. 22.

" SeeR. Doc. No. 625, 1 7. Mr. Hess's affidavitontainsconflicting statements regarding the
timing of the saleCompareR. Doc. No. 625, 1 4 (“November 2010'\ith R. Doc. No. 625, 1

7 (“October 20107). However, there appears to be no confusion that the sale tooghplelye
after Mr. and Mrs. Hess executed the Indemnity Agreens&@R. Doc. No. 62, at 2.

8 R. Doc. No. 5014, 11 9, 1112; R. Doc. No. 5114, 6 89; R. Doc. No. 6119, 1 6 89; R.

Doc. No. 62-13, 119, 11-12.

° R. Doc. No. 5014, 11 1415; R. Doc. No. 5114, { 1112; R. Doc. No. 6119, 11 1112; R.
Doc. No. 62-13, 11 14-15.

1R. Doc. No. 61-19, 11 11-12; R. Doc. No. 62-13, 11 14-15.

"'R. Doc. No. 50-14, 1 23; R. Doc. No. 51-14, { 20; R. Doc. No. 61-19, 1 20; R. Doc. No. 62-13,
1 23.



suretybonds andts arranging for work to continue on the projéttiberty Mutual has filed
motions for summary judgment against IPS as well as Mr. and Mrs. Hess iregtiest the
Court enter judgmentagainst defendant® the amount of $1,554,836.07 atitht the Cart
require defendantsto post $1.5 million worth of collateral security to protect against future
losses™®

The motions are now ripe for decisiofo the extent that any genuine issues of material
fact remain to be determined at trial, the parties have agoestdyt and administratively close
the above-captioned matter pending resolution of the state court litigation.

STANDARD OF LAW

l. Summary Judgment

Summary judgment is proper when, after reviewing the pleadings, the discovery and
disclosure materials ondi, and any affidavits, the court determines that there is no genuine issue
of material factSeeFed. R. Civ. P. 56. “[A] party seeking summary judgment always bears the
initial responsibility of informing the district court of the basis for its motion @eahtifying
those portions of [the record] which it believes demonstrate the absence of megesue of
material fact.”"Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The party seeking summary
judgment need not produce evidence negating the existence of material fact, but ng@esonly
out the absence of evidence supporting the other’pardge.ld.; Fontenot v. Upjohn Cp.780
F.2d 1190, 1195 (5th Cir. 1986).

Once the party seeking summary judgment carries its burden pursuant to Ride 56, t

nonmoving party must come forward with specific facts showing that there is a gesuiaef

2 5eeR. Doc. No. 1.
13 5eeR. Doc. No. 50-1, at 24; R. Doc. No. 51-1, at 18-19.
4R. Doc. No. 76, at 1.



material fact for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Cog¥5 U.S. 574, 587
(1986). The showing of a genuine issue is not satisfied by creating “some metaptigabt as
to the material facts,” by ‘conclusory allegations,’ by ‘unsubstantiadedraons,” or by only a
‘scintilla’ of evidence.”Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citations
omitted). Instead, a genuine issue of material fact exists when the “evidesuehighat a
reasonable jury could returnvardict for the nonmoving partyAnderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986). The party responding to the motion for summary judgment may not
rest upon the pleadings, but must identify specific facts that establish a gesui@dd. The
nonmoving party’s evidence, however, “is to be believed, and all justifiablencésare to be
drawn in [the nonmoving party’s] favorltd. at 255;see also Hunt v. Cromarti®26 U.S. 541,
552 (1999).

1. L ouisiana Contract L aw

“As in any other conact, ... it is the terms of thexdemnityagreement that govern the
obligations of the parties.” 6 La. Civ. L. Treatise, Law of Obligations § 11.29 (2dc#ahp
Meloy v. Conoco, Inc.504 So. 2d 833 (La. 19878ee also Great Am. Ins. Co. v. McElwee
Bros., Inc, 106 F. App’x 197, 200 (5th Cir. 2004) (“Under Louisiana lawlemnity provisions
are construed in accordance with general rules governing contract interprgtaBenry v.
Orleans Parish Sch. Bd830 So. 2d 283, 285 (La. 2002) (“In interpreting contracts, including
indemnity clauses, we are guided by the generalsrabntained in articles 202057 ofthe
Louisiana Civil Codeé).

“Contracts have the effect of law for the parties andmust be performed in good
faith.” La. Civ. Code.art. 1983.“Under Louisiana law, the interpretation of an unambiguous

contract is an issue of law for the couAmocoProd. Co. v. Tex. Meridian Res. Exp. |80



F.3d 664, 668 (5th Cir. 1999) (citingex. E. Transmission Corp. v. Amerada Hess Cdm4b
F.3d 737, 741 (5th Cir. 1998)). “The interpretation of a contract is the determination of the
common intent of the parties.” La. Civ. Code art. 2045. “The words of a contract are to be
construed using their plain, ordinary and generally prevailing meaning, unless tie veee
acquired a technical meaning3uidry v. Am. Pub. Life Ins. Gdb12 F.3d 177, 181 (5th Cir.
2007).“Each provision in a contract must be interpreted in light of the other provisions so that
each is given the meaning suggested by the contract as a whole.” La. CharC@0&0.

“When the words of the contract are clear and explicit and leadotoabsurd
consequences, no further interpretation may be made in search of the padms’ . Civ.
Code art. 2046. “A contract provision is not ambiguous where only one of two competing
interpretations is reasonable or merely because one partgreare a dispute in hindsight.”
Amoco Prod. 180 F.3d at 66&9 (quotingTex. E. Transmission Corpld5 F.3d at 741)
(internal quotation marks omitted). “In the context of contract interpretationwdrén there is a
choice of reasonable interpretatiasfsthe contract is there a material fact issue concerning the
parties’ intent that would preclude summary judgmelat.’at 669. “Parol or extrinsic evidence
is generally inadmissible to vary the terms of a written contract unless thenvestppeession of
the common intention of the parties is ambiguo@aimpbell v. Melton817 So. 2d 69, 75 (La.
2002).

DISCUSSION

l. Liability

The Indemnity Agreement provides that defendants must indemnify Liberty Mutua
“from and against any and all liability for losses, fees, costs and expensbatebever kind or

nature” that Liberty Mutual “may sustain or incur. by reason of being requested to execute or



procure the execution of any Bond[] ar..by having executed or procured the execution of any
Bond.”® Liberty Mutual is “entitled to charge for any and all disbursements madeirbgaood
faith . .. under the belief that it is, awas, or might be liable for the sums and amounts so
disbursedr that it was necessary or expedient to make such disbursements, whether dn not suc
liability, necessity or expediency existetf

The Indemnity Agreement does not defihgood faith] but the Louisiana Procurement
Code,La. Rev. Stat. § 39:1554t seq.’ states “Every contract or duty within this Chapter
imposes an obligation of good faith its performance oenforcement.Good faith means
honesty in fact in the conduct or transaction concerned and the observance of reasonable
commercial standards of fair dealihdgd. § 39:1553(B).Courts lave appliedhis definition to
similar indemnity contract@nd indemnity disputes related to public works projeste Gray
Ins. Co. v. TerryNo. 071523, 2014 WL 906481, af7*(W.D. La. Mar. 6, 2014)Minaldi, J.)
(quotingLa. Rev. Sta § 39:1553(B), aff'd, No. 1430917, 2015 WL 122366&th Cir. Mar. 18,
2015);Fid. & Deposit Co. of Mdv. F.D. Shay Contractor, IncNo. 05197, 2006 WL 149035,
at *4 (W.D. La. Jan. 18, 2006) (Trimble, J.) (quoting La. Rev. Stat. § 39:1553(B)).

Liberty Mutual asserts that it has suffered a loss because it paid certaintarfipun

reason of having executed the Bdhdsand, thereforejt is entitled to indemnity for such

1> R. Doc. No. 56, | 2. The Indemnity Agreement also requires defendants to indemnify
Liberty Mutual for losses incurred “bya@son of the failure of the Indemnitors or iipals to
perform or comply with any of the covenants and conditions of this Agreement or Other
Agreements [that is, surety bonds]; or (4) in enforcing any of the covenants andoosnditi

this Agreement or ®er Agreements.” R. Doc. No. 50-3, T 2.

1®R. Doc. No. 50-3, 1 2 (emphasis added).

17 As Liberty Mutual concedes,see R. Doc. No. 511, at 10 (quoting La. Rev. Stat.

8 39:1558B)), the Louisiana Procurement Code is applicable here because the obligations at
issue relate ta public works project and the expenditure of public fundBlaguemines Parish.
Seela. Rev. Stat. § 39:1588).

®R. Doc. No. 51-1, at 9.



payments pursuant tothe Indemnity Agreemerf. Liberty Mutual further contends that
defendants’ liability can be determined without any consideratiothefterms of the surety
bonds or its liability thereundéf Liberty Mutual emphasizes that “the Indemnity Agreement
contains no provision that incorporates the terms of the Bdn@s)tl it contends that “IPS’[s]
suit against Plaguemines and [a subcontractor] does not impssaty Mutual's right to
indemnity because IPS’[s] indemnity obligations are triggered whentiibartual incurs loss,
not upon a finding of fault?

IPS does not contend that the Indemnity Agreement is invalid or unenforceable against i
but IPS assets that Liberty Mutual has not demonstrated thiais entitled to indemnity for
amounts that, according to IPS, Liberty Mutual was not required t&°p®S asserts that
Liberty Mutual’'s argument “wholly ignores the underlying obligation creating dutyunder
the [Indemnity Agreement], that is[,] the terms and conditions of the Payment dodraace
Bonds that trigger any liability of Liberty Mutual and the principal, IF'SA% stated, IPS claims
that it was not in defaylthe contractvas wrongfully terminatedand Liberty Mutual was not
required to pay anything on the claims against the surety Bdnds.

IPS has submitted an internal email between Liberty Mutual employeed, @zteber

14, 2013, that discusses the levee construction projéhe email states that Plaguemines

19E.g, R. Doc. No. 68, at 4-5.

20 R. Doc. No. 68, at 2-3.

! R. Doc. No. 68, at 3.

?2R. Doc. No. 68, at 5.

23 SeeR. Doc. No. 61, at 11 (“To the extent that Liberty Mutual is seeking some declaration tha
the [Indemnity Agreement] is valid and enforceabl¢oalS, that is something that is likely not
contested.”).

**R. Doc. No. 61, at 1-2.

2> R. Doc. No. 6119, 11 1112; R. Doc. No. 623, {{ 1415; see alsdR. Doc. No. 6119, 1 16
(“IPS denies that Plaintiff rightfully incurred costs in connection with BonahSla. . .").

*®R. Doc. No. 61-16.



Parish advised Liberty Mutual that it “is going to terminate the contract tottagt the job is
virtually subcontracted outthat the subcontractor “is doing a good job andwill remain on
the job andcomplete it for the same priteand that “this is good for [Liberty Mutualf* IPS
contends that it was not aware of this communication until the email was producedtdisring
litigation.?® This email, dated ovefive months before IPS was actually terminated from its
contract by Plaguemines Parish, may raise an inference that LibertglMigdwnot act in good
faith because itvas not conducting itself witthonesty in fact in the conduct or transaction
concernetdl and/or because it did n6bbsenje] .. .reasonable commercial standards of fair
dealing” La. Rev. Stat. § 39:1553(B).

Furthermore, e Court disagrees with Liberty Mutual’s positithrat issues related the
surety bond are wholly irrelevant to this casdf IPS iscorrect thatLiberty Mutual’'s surety
obligations were not actually triggered atiétLiberty Mutual was not required to have paid any
amounts under the surety bondsch fact wouldnot be fatal to Liberg Mutual’'s claims for
indemnity?® The Incemnity Agreementloes not require Liberty Mutual to m® its liability
under the surety bonds as a conditjprecedentto its claim for indemmity. However, the
legitimacy of the claims against the surety bonsggelevant to the issuef Liberty Mutual’s
good faith and whether it made any paymenisdéer the belief that it is, or was, or might be

liable.”° Disputed $suesof fact related to the surety bosaill be examined and, hopefully,

" R. Doc. No. 61-16, at 1.

*8 SeeR. Doc. No. 61, at 18.

29 As statedpursuant to the Indemnity Agreement, Liberty Mutisalentitled to charge for any
and all disbursements made bynitgood faithin and abouthe matters herein contemplated by
this Agreement or Other Agreements under the btHggfit is, or was, or might be liablerfthe
sums and amounts so disbursed or that it was necessapxpedient to make such
disbursementsyhether or not such lialiy, necessity, or expediency existed. Doc. No. 563,

1 2 emphasis added).

%R. Doc. No. 50-3, 1 2.



resolved duringhe state court litigatiomnd those issues areaterialto the case before this
Court®' Accordingly, the Court findghat genuine issues of material fact preclude summary
judgment based on the present record.

. Damages

Liberty Mutual asserts that it has incurred $1,554,836.07 in net Jossegting from
$3,141,480.11 ikclaim expenses and $1,586,644.04 in “[p]aytsarceived and credited toward
the Bond claimg* Liberty Mutual alsademands$1.5 million in additional collateral security to
protect against potential future lossés.

As described above, because Liberty Mutual is only entitled to indemnity forepésyin
madeand losses it incurreith good faith the Court cannot determine on the present record the
extent to which Liberty Mutual is to be indemnifidéurthermore as noted by IPS, “Liberty
Mutual’s motion and supporting Affidavit do not identify what payments may cuyrdetl
pending from [Plaquemines Parish] or whether Liberty Mutual has submittechange orders
or requests for adjustment of the contract prifeBecauselLiberty Mutual has assumed

responsibility forthe project andt is being paicto complete it> under thecircumstances of this

31 The Court notes that iray, the surety companyidemnitee filed a motion for summary
judgment while the underlyingolnd claims wersestill being litigaed and the court deniedish
motion “as prematuré 2014 WL 906481, at *2* As the defendants at the time took the position
that there was an unsettled issue in the case as to whether the claims piid wyrefty
companyihdemnied had beemproperly paid, the court found that a final disposition ofeth
matter was not appropriate at the titnie. The court stayed and administratively closed the case
until the resolution of the litigation related to the arlging claims.d.

%2 R. Doc. No. 51-1, at 1&ee alsdR. Doc. No. 519 (spreadsheet and related evidence).

%3 R. Doc. No. 511, at 1417. The Court notes that, by operation of the Indemnity Agreement,
IPS assigned to Liberty Mutual IRSinterest in the contract with Plaquemines Parish “as
collateral security SeeR. Doc. No. 50-3, 1 3.

*R. Doc. No. 61, at 24.

% SeeR. Doc. No. 5014, 1 23; R. Doc. No. 514, 1 20; R. Doc. No. 619, T 20; R. Doc. No.
62-13, 1 23.



case, thefull extent of Liberty Mutual’s losss if any, remain uncertaii® Accordingly, the
Court finds thagenuine issues of material fact preclude summary judgment with respect to the
issues of damages and collateral security.

[11.  Mr.and Mrs. Hess

Theabovedescribed issuebat are raised in the motion for summary judgment as to IPS
are equally relevant with respect to Liberty Mutual's claims against Mr. arsl Mess.
However,Liberty Mutual also contends that it is entitled to summary judgment with respect to
Mr. and Mrs. Hess’s assertion that “they have no liability under the Indemgitgefent
because candemnitor Ryan Hess informed Liberty Mutual that Gary Hess trandférsdthat
is, Gary Hess’slownership interest in IPS prior to the execution of the Bondselly(]
effectively terminatingMr. and Mrs. Hess'sliability.” *” Liberty Mutualfurther assertghat Mr.
and Mrs. Hess did not terminate theidemnity obligations pursuant to paragraph 19 of the
Indemnity Agreement® which requires written notic®.

Liberty Mutual’s argument proceeds frdire faulty premisehatparagraph 19 is the sole

means of terminating an indemnitor’s obligation. To be sure, an indemnitoumiaterally

% SeeR. Doc. No. 771, at 1.Liberty Mutual asserts that uncertainty regardingfthieextent of

its damages does not preclude summary judgment as poetbentextent of its damages because

the Court can “reserve the surety’s right to recover indemnitit§additional losses” that are
incurred in the future. R. Doc. No. 68, attfbhwever,Liberty Mutual will alsoreceiveadditional
paymentspursuant to the takeover agreement. Without a final accounting, the Court cannot
condude that Liberty Mutual willlose any money at all, and nothing in the Indemnity
Agreement gives Liberty Mutual the right to recover a windfall atemiddnts’ expense.
Moreover, the Court notes that according to Liberty Mutual’s motion for achifed trial on the
issues of liability and collateral security, delaying trial on such issoisafter the resolution of

the state court litigation “will avoid prejudice to Liberty Mutual and be namevenient and
economical for the Court, the partiasd the witnesses.” R. Doc. No. 74, a {citing Fed. R.

Civ. P. 42(b)). For all of these reasons, the Court finds that it would be inappropriate to grant
summary judgment at this time with respect to any amount of damages or collatensy.se

¥ R. Doc. No. 50-1, at 7.

% R. Doc. No. 50-1, at 7-12.

¥ R. Doc. No. 50-3, T 19.

10



seeks to terminate his obligations must do so pursuant to paragraph 19. However, paragraph 16
of the Indemnity Agreement states, “The Indemnitors and Principals @h@lhue to remain
bound under the terms of the [Indemnity] Agreement, Other [surety] Agreemeditang other
agreements containing indemnity obligations, even thabgliSurety [that is, Liberty Mutual]
may from time to time heretofore or hereafteith or without notice to or knowledge of the
Indemnitors and Principalaccept,release, or reduce any indemnity obligations or collateral of
current or future Indemnitors and Principals for any reagdhClearly, Liberty Mutual has the
right to terminate any indemnitor’s obligation at any tinfer “any reasofi’! and there are
genuire issus of material fact with respect to whether Liberty Mutual did so.

According to the affidavit by Ryan Hess, Liberty Mutual was advisedteo than March
31, 2011, that Mr. and Mrs. Hess were no longer involved withaftBthat theywould no
longer serve as guarantors of any boffdsiberty Mutual allegedly agreetb release Mr. and
Mrs. Hessfrom their indemnity obligation®® Although aSeptember 29, 2011 email from Brian
Smith, Liberty Mutual’'s employee, would seem to contradict #éisaertiorf* a Liberty Mutual
internal documentcontains a note by Brian Smith dated February 9, 20h#;h states that
“[o]ur current indemnity package includes the full PI of John Hess, Ryas, Hesl their

spouses® Mr. and Mrs. Hess are conspicuously omitted. Accordingly, the Courttfiatishere

“0R. Doc. No. 50-3, 1 16 (emphasis added).

*'R. Doc. No. 50-3, 1 16.

*2SeeR. Doc. No. 62-1, 11 7-8.

*3SeeR. Doc. No. 62-1, 11 7-8.

“ R. Doc. No. 622, at 1 (“As a reminder, [Mr. Hess] needs to notify Libertyviiting that he
wants to terminate his personal Indemnity.”).

*R. Doc. No. 62-7, at 6.

11



is a genuine issue of material fact as to whether Liberty Mutual released Mr. sutdelgls fom
any indemnity obligatiofi®
CONCLUSION

For the foregoing reasons,

IT 1S ORDERED that déendants’ motion¥ for leave to file supplemental memoranda
areGRANTED.

IT IS FURTHER ORDERED that Liberty Mutual’s motiorf® for summary judgment
areDENIED.

IT ISFURTHER ORDERED that the aboweaptioned matter is herel8TAYED and
ADMINISTRATIVELY CLOSED. Any party may file a written motion to-@pen the above

captioned matter within 30 days followingsolution of the state court litigation.

ST

L ANCE M- AFRICK
UNITED STATESDISTRICT JUDGE

New Orleans, Louisiana, June 9, 2015.

¢ Because genuine issues of material fact preclude summary judgimentourt need not
addressat this timeMr. and Mrs. Hess'slternative argumestregarding a purported oral
modification of the written notice requirement, R. Doc. No. 62, &t4,Ior regarding thelaim
of estoppel against Liberty Mutual, R. Doc. No. 62, at 16-22.

*"R. Doc. Nos. 77, 78.

*R. Doc. Nos. 50, 51.

12



	LANCE M. AFRICK
	UNITED STATES DISTRICT JUDGE

