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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MELINDA BRILLINGER CIVIL ACTION
VERSUS NO. 14-1540
CAROLYN W. COLVIN, ACTING COMMISSIONER SECTION: “G”"(2)
SOCIAL SECURITY ADMINISTRATION

ORDER AND REASONS

Before the Court are Plaintiff Melda Brillinger’s (“Plaintiff’) objectionsto the March 2,
2015 Report and Recommendation of the United States Magistrate Judge assigned tc?the case.
Plaintiff filed this action pursuaid 42 U.S.C. 8§ 405(g) for review of the final decision of Defendant
the Acting Commissioner of the Social Security Administration (the “Commissioner” or
“Defendant”) denying her claim for disability insunce benefits (“DBI”) and supplemental security
income benefits (“SSI”) under Titles Il and X\0f the Social Security Act (the “Act®.The
Magistrate Judge recommended that Plaintiff's complaint be dismissed with préjidtdetiff
objects, requesting that the case be remandinxd tddministrative Law Judge (“ALJ”) for a new
hearing Having considered Plaintiff's objeotis, the Magistrate Judge’s Report and
Recommendation, the record, and the appliciMe for the following reasons the Court will
overrule Plaintiff's objections, adopt the Magate Judge’s Report and Recommendation and

dismiss this action with prejudice.
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|. Background

A. Procedural History

On February 27, 2012, Plaintiff filed an dpption for DBI and SSI, alleging a disability
onset date of January 21, 2F1Rlaintiff reported “severe migraines, skin disorder, anxiety and
fibromialgia.” After her claims were denied at the agelesye!, Plaintiff requested a hearing before
an ALJ, which was held on February 6, 281Barticipating were Plaintiff, her counsel and
Katherine Prieur, a vocational expert.

On March 20, 2013, the ALJ issued a decision depRiaintiff's applications for benefits.

The ALJ analyzed Plaintiff's claim pursuant to the five-step sequential evaluation protestep

® Adm. Rec. at 138, 145.
7
Id. at 166.
81d. at 30-66.
°1d.
191d. at 17-25.
" The five-step analysis requires consideration of the following:

First, if the claimant is currently engaged in subsghgainful employment, he or she is found not disabled.
20 C.F.R. 88 404.1520(b), 416.920(b).

Second, if it is determined that, although the claimanbingaged in substantial employment, he or she has
no severe mental or physical impairment which wouldt lthe ability to perform basic work-related functions, the
claimant is found not disablefdl. 88 404.1520(c), 416.920(c).

Third, if an individual’'s impairment has lasted or daexpected to last for a continuous period of twelve
months and is either included in a list of serious impairmenthe regulations or is medically equivalent to a listed
impairment, he or she is considered disablethout consideration of vocational evidendd. 88 404.1520(d),
416.920(d).

Fourth, if a determination of disabled or not disalladnot be made by these steps and the claimant has a
severe impairment, the claimant’s residual functional capaaityits effect on the claimant’s past relevant work are
evaluated. If the impairment does not prohibit the claimant from returning to his or her former employment, the claimant
is not disabledld. 8§ 404.1520(e), 416.920(e).

Fifth, if it is determined that the claimant cannot return to his or her former employment, then the claimant’'s
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one, the ALJ concluded that Plaintiff had not egeghin substantial gainful activity since January
21, 2012'? At step two, the ALJ concluded that Piif has the following severe impairments:
“degenerative disc disease of the lanbpine; fioromyalgia; and obesit{? At step three, the ALJ
held that Plaintiff did not have an impairment thregets or medically equals the severity of one of
the listed impairments under the regulatiéhs.

At step four, the ALJ found Plaintiff's “allegatns of disabling pain discredited by evidence
of infrequent and conservative medical treatméhide noted that Plaintiff attributed her limited
treatment to a lack of medical insurance, fowind that the record showed that Plaintiff sought
medical treatment throughout the relevant pefidte also noted that “none of the objective studies
... clinically correlate[d] with the allege@&aviness and reduced strength [Plaintiff] complain[ed]
of in her legs.” Further, the ALJ found that Plaintiffs September 12, 2012 and March 20, 2012
examinations were “essentially norm&l Although the September 11, 2012 MRI revealed some

abnormal findings, the ALJ found that “there was nothing in this report, or any other reports,

age, education, and work experience are consideredwhséiger he or she can meet the physical and mental demands
of a significant number of jobs in the national economy. If the claimant cannot meet the demands, he or she will be
found disabledld. 88 404.1520(f)(1), 416.920(f)(1). To assist the Comimigsi at this stage, the regulations provide
certain tables that reflect major functional and vocatiort#pes. When the findings made with respect to a claimant’s
vocational factors and residual functional capacity coincideythe direct a determination of disabled or not disabled.
Id. 8 404, Subpt. P, App. 2, 8§ 200.00-204.00, 416.969.

12 Adm. Rec. at 19.

13)q.

1d. at 20.

°1d. at 23.

18)q.

4.
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substantiating [Plaintiff's] allegation that she need=tbine with her feet elevated for six to seven
hours per day?® The ALJ gave little weight to the residual functional capacity assessment
completed by Dr. Scardirf@He gave more weight to Plaiffts testimony, “but only to the extent

that her allegations regarding sitting and stagdare consistent with the residual functional
capacity.” He found nothing in the record to support Riffis allegation that she needed to recline

with her feet elevated for six to seven hours per’dagcordingly, the ALJ found that Plaintiff
retained the residual functional capacity (“RFC”perform sedentary work as defined in 20 C.F.R.

8§ 416.967(a) and 416.967(a) except she “cannot sit for up to 20 minutes at a time and then has to
be allowed to change positions in her seatamdfor up to a minute; and she can stand for up to

15 minutes at a time and then has to be allowed t&’sit.”

At step four, the ALJ also found that Plaintiff was unable to perform any past relevant
work.?* However, at step five, the ALJ determingdht given Plaintiff's age, education, work
experience and RFC, there were jobs that ekistsignificant numbers in the national economy that
she could perforrf. Therefore, the ALJ determined that Plaintiff was not under a disability from

January 21, 2012, through March 20, 2013, the date of the de€ision.

¥,
24,
4.
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Bd.
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1d. at 24.
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On March 27, 2013, Plaintiff requested recoasition by the ALJ, noting that it appeared
that the ALJ had not considered a post-hearing submi€siamApril 29, 2013, the ALJ issued an
amended decision, reconsidering his prior decisiiglof the post-hearing submission, but again
denying Plaintiff's application for benefité Specifically, the ALJ considered a March 11, 2013
report by Dr. John Logan, a surgical spine specilishe ALJ noted that thissue of Plaintiff's
credibility was “fully explored” in the prior decisicAEven taking into account this evidence and
the need for possible surgical intervention, the fluhd nothing in the record to justify Plaintiff’s
“allegations that she would netmirecline with her feet eleved for six to seven hours per day.”
The ALJ noted that the evidence corroborated safiR&intiff's allegationsegarding her difficulty
with sitting, standing, lifting and carrying, but found that those issues had been accounted for in
determining Plaintiff's RFC?

Plaintiff requested review by the Appeals Couftithe ALJ's decision became the final
decision of the Commissioner for purposes of@osirt’'s review after the Appeals Council denied

review on May 6, 201%. On July 2, 2014, Plaintiff filed a complaint seeking judicial review

271d. at 13.
281d. at 11-12.
4.

%01d. at 11.
¥1d. at 12.
214.

B1d. at 7.

341d. at 1-6.



pursuant to Section 405(g) of the Attand this matter was referred to a United States Magistrate
Judge pursuant to 28 U.S.C. § 636(b) &odal Rule 73.2(B). On September 23, 2014, the
Commissioner answered the compldmt.

On October 23, 2014, Plaintiff filed a memorandum in support of her appeal, arguing that
“[tlhe ALJ’s assesment [sic] of Plaintiff's crdzlity regarding the need to lay down frequently
through the day was based on so many erroneoubis@mrts of fact and erroneous applications of
law that the analysis of crdwmlity per the dctates of SSR 96-7p is unsupported by substantial
evidence.* On November 25, 2014, the Commissioner fidaeply brief, arguing that substantial
evidence supports the ALJ’s decision that Plaimti#§ not disabled withithe meaning of the A¢E.
B. Report and Recommendation Findings

The Magistrate Judge issued his Report and Recommendation on March &, Diod5.
Magistrate Judge provided a detailed summary of the testimony given at the February 6, 2013
hearing®® He also noted that he had reviewed the medical evidéRoeding the ALJ’'s summary
of the medical evidence substantially correct Ntagjistrate Judge incorporated those findings by

referencé?

% Rec. Doc. 1.

% Rec. Doc. 11.

3" Rec. Doc. 14 at 7.
% Rec. Doc. 16 at 6.
% Rec. Doc. 17.
“01d. at 7-15.

*11d. at 15.
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The Magistrate Judge found substantial evidence to support the ALJ’'s credibility
determinatiorf> According to the Magistrate Judge, the ALJ noted that Plaintiff's credibility was
“undermined by evidence of infrequent and conservative medical treatment, the lack of objective
studies to correlate clinically with the allegkdaviness and reduced strength in her legs, her
essentially normal physical examinations in Meaad September 2012, the lack of medication for
fiboromyalgia and the lack of any physician’s reginic to lie down with her feet elevated for six
to seven hours!* The Magistrate Judge found that it wasthin the ALJ’s discretion to determine
the disabling nature of a claimant’s pain, dnel ALJ’s determination is entitled to considerable
deference*® The Magistrate Judge found that the Ad findings regarding Plaintiff's credibility
were substantially supported by the evidenceuitialy the opinions of her treating physicians and
the consultative physician, Dr. DiGiordidThe Magistrate Judge rejected Plaintiff's argument that
Dr. DiGiorgio’s opinion should be discounted becasise is a dermatologist, noting that Plaintiff
relies on information found on a third-party websitel printed on October 23, 2014, more than two
years after Dr. DiGiorgi evaluated Plaintiff’ The Magistrate Judge found nothing in the record to
indicate that Dr. DiGiorgio was nqualified to render a medical opini¢hThe Magistrate Judge

opined that Dr. DiGiorgio’s report was not sulpsially contradicted by any other physician, and,

3.
441d. at 15-16.

*1d. at 16 (citingdenkins v. Astrye250 F. App’x 645, 647 (5th Cir. 2007) (citi@hambliss v. Massanari
269 F.3d 520, 522 (5th Cir. 2001)).

4619, at 18-19.
471d. at 19.

489,



therefore, the ALJ was entitled to consider and rely upon her fintfings.

The Magistrate Judge reviewed the medieabrds spanning from July 19, 2011 to March
25, 2013 finding that the entirety of the medicedcords substantially supports the ALJ’s
evaluation of Plaintiff's credibility’ He noted that Plaintiff had “relatively infrequent and
conservative medical treatment for her bankl leg problems until February 27, 2013, more than
one year after her alleged onset dat&To the extent that Dr.agan’s report on February 27, 2013,
appears to document some newrmreased symptoms of back and neck pain and recommends
surgery for the first time,” the Magistrate Judgend that “the report may reflect deterioration of
a condition that was not previously disabling #mak may be the basis for a new application for
benefits.®* The Magistrate Judge noted that this €may not reweigh the evidence, and found that
Plaintiff's assignment of error lacks merit becassbstantial evidence in the record supports the
ALJ's findings>*

[I. Objections

A. Plaintiff's Objections

Plaintiff timely filed objections to the Magistrate Judge’s Report and Recommendation on

June 16, 2015 Plaintiff again asserts that “the ALJ's credibility finding regarding her complaints

“9d. at 21.
*01d. at 21-28.
*11d. at 28.
4.

31d. at 29 (citingJoubert v. Astrug287 F. App’x 380, 383 (5th Cir. 2008)eggett v. Chate67 F.3d 558,
567 (5th Cir. 1995)).

541d. at 29-30.

% Rec. Doc. 18.



of disabling pain is not supported by substantial evidence and must be overtfiRiabhtiff notes
that the law defines substantial evidence as “such ‘relevant’ evidence as a reasonable mind might
accept as adequate to support the conclusiorherefore, Plaintiff contends that “[t]he corollary
of this is also true: Evidence veh is not relevant to the Plaintiff’'s complaints of disabling back
pain cannot be used to provide support for a decision she is not crétlible.”

According to Plaintiff, the Magistrate Judge asserted that the ALJ’s opinion was based on
substantial evidence because: “[1] the ALJ credhledestimony to the extentorrelated with the
MRI; [2] the consult exam by Dr. [Di]GiorgiApril 10, 2012 was essentially normal and physical
exams in April, May, August, September and December, 2012 were essentially normal; and [3]
plaintiff had relatively infrequet and conservative medical treatment prior to February 27, 2013.”

As to the first argument, Plaintiff contenttisit the ALJ did not credit Plaintiff's testimony
“to the extent it correlated witihe MRI,” but instead was “dismissive of and mischaracterized the
results of the MRI when he stated thia¢ MRI only showed ‘some abnormalitie&®Plaintiff
asserts that the MRI correlates her complaints@fere back and leg pain as well as feelings of
heaviness and reduced strength in her I1&gSlie notes that the MRI shevta large disc extrusion

to the left of midline which results in essentialtynplete obliteration of the spinal canal and severe

®id. at 1.

> 1d. (citing Richarson v. Peralegl02 U.S. 389, 401 (1971)).
8.

*d. at 3.

0.

14.



compression of the cauda equina nerve rddtaccording to Plaintiff, compression of the cauda
eqguina nerve roots can cause lower back paarpsttabbing leg pain and progressive weakness in
the lower extremitie® Therefore, she asserts that the objective studies do correlate with her
complaints of paif?

As to the second argument, Plaintiff asserts that “even though the consult exam with Dr.
[Di]Giorgio April 10, 2012 was essentially normaletRlaintiff’'s exam at the time of the hearing
was not.® She argues that SSR 96-7p applies FleAecording to Plaintiff, that regulation notes
that “[o]ver time, there may aldme medical signs and laboratory findings that, though not directly
supporting or refuting statements about the intensity or persistence of pain or other symptoms,
demonstrate worsening or improvement of the underlying medial condition.”

Plaintiff asserts that her “credibility at the g#rof the decision should not have been based
on a year old consult exam, when more recent surgical evaluations revealed abnormalities in
examination significant enough to warrant a recommendation for surgery from two doctors and
clearly demonstrated a worsenindner underlying medical conditioli*She contends that the ALJ

cited two exams to support his conclusion tR&intiff was not credible—an April 10, 2012

214.
& a.
%a.
®d.
q.
1d.

%8 d. at 4.
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consultative examination and a September 12, 2012 examifia#dmeording to Plaintiff, the
September 2012 examination was for signs of spoadifiropathy of the right hip, and she was not
being examined for her back and leg probléh&he contends that this examination was irrelevant

to her allegation of disabling back and leg pafrlaintiff points to an emergency room examination

at Ochsner which showed lgfaravertebral tenderness, decreased range of motion and a positive
straight leg raising test productive of sciatic pain at 30 dedfees.

Plaintiff asserts that she had normal exams in May, August and December 2012, but those
exams are irrelevant because they were for conditions unrelated to her back pfohtosding
to Plaintiff, the ALJ did not consider thesgaminations, and the Mgstrate Judge erred in
considering thent:

Finally, Plaintiff asserts that the Magistrdtalge erred in relying on her “inconsistent and
conservative treatment” to find that the ALJ had substantial evidence to support his determination
that Plaintiff was not credibl&.Plaintiff contends that she dit have medical insurance and was
relying upon a charity hospital systéh$he cites SSR 96-7p, which provides that “[t|he adjudicator

must not draw any inferences about an individueymptoms and their functional effects from a

4.

01d. (citing Adm. Rec. at 363-65).
d.

"21d. (citing Adm. Rec. at 388-89).
31d. (citing Adm. Rec. at 358, 355-56).
“1d.

S1d. at 5.

®1d.

11



failure to pursue regular medical treatment withawst tonsidering any explanations . . . that may
explain infrequent or irregular medical issor failure to seek medical treatmeft3he contends
that “she cannot be faulted because of the Charity System’s failure to set a neurosurgery clinic
appointment.”™
B. The Commissioner’s Response

The Commissioner did not file a brief in oppasitio Plaintiff's objections despite receiving
electronic notice of the filing posted on June 16, 2015.

lll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation

In accordance with Local Rule 73.2, this casensBesred to the Magistrate Judge to provide
a Report and Recommendation. A District Judgaymaccept, reject, or modify the recommended
disposition” of a Magistrate Judge on a dispositive métt&he District Judge must “determide
novoany part of the [Report ariRecommendation] that has bgaoperly objected to.”A District
Court’s review is limited to plain error of parts of the report which are not properly objeéted to.
B. Standard of Review of CommissioneF#nal Decision on SSI and DIB Benefits

Under 42 U.S.C. § 405(g) the district courslihe power to entéa judgment affirming,

modifying, or reversing the decision of the@missioner of Social Security, with or without

d.
B1d.
"9 Fep. R.CIv. P.72(b)(3);see als®8 U.S.C. § 636(b)(1).

80 gee Douglass v. United Servs. Auto. AsenF.3d 1415, 1428-29 (5th Cir. 1996) (en basig)erseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time ile bbjections from ten to fourteen days).

12



remanding the cause for a rehearifigippellate review of the Gomissioner’s denial of SSI and

DIB benefit§?is limited to determining whether the decision is supported by substantial evidence
in the record and whether the proper legal standards were used in evaluating the &vidence.
“Substantial evidence is more than a scintilla, less than a preponderance, and is such relevant
evidence as a reasonable mind might accept as adequate to support a cofitisto@durt must
review the whole record to deteine if such evidence existsHowever, the district court cannot
“reweigh the evidence in the record, try the isstdesove or substitute its judgment for the
Commissioner’'s® The ALJ is entitled to make any finding that is supported by substantial
evidence, regardless of whether other conclusions are also pernfisaildeurt “weigh[s] four
elements of proof when determining whether there is substantial evidence of disability: (1) objective
medical facts; (2) diagnoses and opinions editing and examining physicians; (3) the claimant’s

subjective evidence of pain and disability; and (4) his age, education, and work Hfstory.”

8142 U.S.C. § 405(g).

82 The relevant law and regulations governing a ckainDIB are identical to those governing a claim for
SSI. Greenspan v. Shalal&8 F.3d 232, 236 (5th Cir. 1994pllis v. Bowen837 F.2d 1378, 1382 n. 3 (5th Cir.
1988).

8 perez v. Barnhart415 F.3d 457, 461 (5th Cir. 200%¥aters v. Barnhart276 F.3d 716, 716 (5th Cir.
2002);Loza v. Apfel219 F.3d 378, 390 (5th Cir. 200®)jla v. Sullivan 895 F.2d 1019, 1021 (5th Cir. 1990).

84 Richardson v. Peraleg02 U.S. 389, 401 (19719erez 415 F.3d at 461,0z3 219 F.3d at 393%/illa,
895 F.2d at 1021-22 (quotittames v. Heckle707 F.2d 162, 164 (5th Cir. 198Randall v. Sullivan956 F.2d
105, 109 (5th Cir. 1992)).

8 Singletary v. Bowerv98 F.2d 818, 822-23 (5th Cir. 1986).

86 Newton v. Apfel209 F.3d 448, 452 (5th Cir. 2000).

87 See Arkansas v. Oklahon®03 U.S. 91 (1992).
8 Martinez v. Chater64 F.3d 172, 174 (5th Cir. 1995).
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V. Law and Analysis

A. Law Applicable to Qualification for DIB and SSI

To be considered disabled, a claimant must show that he is unable “to engage in any
substantial gainful activity by reason of any meliiyjodeterminable physical or mental impairment
which can be expected to result in death or which has lasted or can be expected to last for a
continuous period of not less than twelve montfigfie Commissioner has promulgated regulations
that provide procedures for evaluating a claim and determining disdbiliye regulations include
a five-step evaluation process for determiningtiier an impairment constitutes a disability, and
the five-step inquiry terminates if the Commissioned$ at any step thatdltlaimant is or is not
disabled’* The claimant has the burden of proof underfttst four parts ofhe inquiry, and if he
successfully carries this burden, the burden shifise@Commissioner at step five to show that the
claimant is capable of engaging in alternative substantial gainful employment, which is available
in the national econony.

In the instant case, the ALJ found that Plaintiff’'s degenerative disc disease of the lumbar
spine, fibromyalgia and obesity were sevierpairments within the meaning of the A¢fhe ALJ
found that Plaintiff’'s impairments did not meetroedically equal the severity of one of the listed
impairments under the regulations, and Plaintiihireed the RFC to perform sedentary work with

restrictions on sitting for up to 20 minutes at agtiamd then being allowed to change positions and

8942 U.S.C. § 423(d)(1)(A).

%20 C.F.R. §§ 404.1501 to 404.1599 & Apps., §8§ 416.901 to 416.998 (2008).
L1d. §§ 404.1520, 416.92@erez 415 F.3d at 461.

92 perez 415 F.3d at 461ewton 209 F.3d at 453.

9 Adm. Rec. at 19.
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standing for up to 15 minutes at a time and then being allowed to change pdsifioasALJ

concluded that Plaintiff could not perform her pa$évant work, but that jobs exist in significant

numbers in the national economy that Plaintiff can perféhtcordingly, the ALJ concluded that

Plaintiff was not disabletf.The Court may disturb that findimgly if the ALJ lacked “substantial

evidence” to support f.

B. Plaintiff's Allegation that She Must Reclin&Vith Her Feet Elevated for Most of the Day
Plaintiff asserts that she has severe lower pagkwhich requires her to lay down or recline

with her feet elevated faeven to eight hours per d&\6he contends that the September 12, 2011

MRI correlates her complaints of paiPlaintiff objects to the Magisite Judge’s finding that the

ALJ credited Plaintiff's testimony to ¢éhextent it correlated with the MR, According to Plaintiff,

the ALJ was dismissive of and mischaracterizeddhalts of the MRI whehe stated that the MRI

only showed some abnormaliti®sShe notes that the MRI showsl4age disc extrusion to the left

of midline which results in essentially complete obliteration of the spinal canal and severe

compression of the cauda equina nerve ra8ts\tcording to Plaintiff, compression of the cauda

%1d. at 20.

%1d. at 23-24.

%1d. at 25.

9" SeePerez 415 F.3d at 461
% Rec. Doc. 18 at 1.

914, at 3.

100|d.
101|d.

1024,
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equina nerve roots can cause lower back paarpsttabbing leg pain and progressive weakness in
the lower extremitie§’® Therefore, she asserts that theeshiye studies do crelate with her
complaints of pain®

“While pain, by itself, may be enough to justifyanard of disability beefits . . . subjective
complaints of pain must be substantiatedbjective medical evidence showing the existence of
a physical or mental impairment which could reasonably be expected to cause tH& [SHe”
absence in the record of objective factors indicéatiegexistence of severe pain, such as persistent
significant limitations in the range of motion, muscular atrophy, weight loss, or impairment of
general nutrition justifies the conclosis of the administrative law judg®® “It is within the ALJ’s
discretion to determine the disabling nature of a claimant's pain, and the ALJ’s determination is
entitled to considerable deferenc®.The ALJ is required to make “affirmative findings regarding
a claimant’s subjective complaints [of pain], and such findings should be upheld if supported by
substantial evidence®

At the administrative hearing, Plaintiff testifighat she spends seven to eight hours per day
either reclining or laying down because it isdtdifficult to walk around or stand or even stay

seated for too long without [Hdegs becoming stiff or heavy® She acknowledged that a doctor

1034
1044

105 Adams v. Bower833 F.2d 509, 512 (5th Cir. 1987) (internal citations omitted).

1064

107 chambliss v. Massanar269 F.3d 520, 522 (5th Cir. 2001) (internal citations omitted).

108 3enkins v. Astrue250 F. App’x 645, 647 (5th Cir. 2007) (internal citations and quotation marks
omitted).

109 Adm. Rec. at 49-50.
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did not impose this restriction on her activity, bug does so because she has “found that that’s [sic]
what works.*° Plaintiff relies on a September 11, 2012 MRI, which she asserts correlates her
complaints of “severe back and leg pain as wdkakngs of heavinessid reduced strength in her
legs.™! At level L4—L3, the MRI showed “a large disktrusion to the left of midline which results

in essentially complete obliteration of the spioahal and severe compression of the cauda nerve
roots.”™*? At level L5-S1, the MRI showed “moderatisc space narrowing, mild desiccated disc
bulging, and a shallow right paracentral disotprsion which contacts the descending right S1
nerve root within the right lateral reces§The ALJ considered this report, noting that although
the MRI “revealed some abnormal findings, there is nothing in this report, or any other reports,
substantiating [Plaintiff's] allegation that she need®tdine with her feet elvated for six to seven
hours per day™*

Plaintiff asserts that compression of the cagldana nerve roots can cause lower back pain,
sharp stabbing leg pain and progressive weakness in the lower extréfiifesattached an article
from spine-health.com to heriéf, which supports her assertiBiHowever, Plaintiff does not point
to any medical evidence to support her assertiorsttemust recline and elevate her legs for seven

to eight hours per day. In fadt the administrative hearing, she acknowledged that no doctor

1019, at 54.

111 Rec. Doc. 18 at 3 (citing Adm. Rec. at 349-50).
112 Adm. Rec. at 349.

131d, at 349-50.

141d. at 23. At the hearing, Plaintiff testified thatslys down or reclines for seven to eight hours per

day.ld. at 49-50.
115Rec. Doc. 18 at 3.

116 seeRec. Doc. 14-2 at 1.
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imposed this restriction on her activity.

Plaintiff also relies on the opinion of DLogan that her condition warranted surgical
interventiont!®* On March 11, 2013, Dr. Logan opined tirdaintiff was “more likely than not a
candidate for decompression versus decompression and fusion sttgEne ALJ considered this
evidence in his supplemental opinion, finding teaén accounting for theossibility of surgical
intervention, there was nothing in the record taify®laintiff's allegation that she must lay down
or recline with her legs elated for most of the day” After reviewing the record, the Court finds
no medical evidence to support Plaintiff's asserti@t she must lay down or recline with her legs
elevated for seven to eight hours per day. Accordinglgleomovareview, the Court finds that the
ALJ’'s determination that there was nothing in theard to justify Plaintf's allegation that she
must lay down or recline with her legs eledfor six to seven hours per day is supported by
substantial evidence. This opinion, however, woutpreclude Plaintiff fsm securing benefits at
a later date, if she can establish “the subsequent deterioration of the previously non-disabling
condition.*

C. The ALJ’s Credibility Determination
1. The ALJ’s Consideration of the April and September 2012 Exams

Plaintiff contends that the ALJ cited two exaton support his conclusion that Plaintiff was

117 seeAdm. Rec. at 53.
18 Rec. Doc. 18 at 3.
19 Adm. Rec. at 395.
12019, at 12.

121 Falco v. Shalala27 F.3d 160, 164 & n.20 (5th Cir. 1994) (quotitaywood v. Sullivar8ss F.2d 1463,
1471 (5th Cir. 1989)).
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not credible—an April 10, 2012 consultative exaation and a September 12, 2012 examinafion.
Plaintiff asserts that her “credibility at the timelo¢ decision should not have been based on a year
old consult exam, when more recent surgical evaluations revealed abnormalities in examination
significant enough to warrant a recommendation for surgery from two doctors and clearly
demonstrated a worsening in her underlying medical conditdtcording to Plaintiff, the
September 2012 examination was irrelevant bedausss for signs of spondyloarthropathy of the

right hip, and she was not being examined for her back and leg prdtems.

SSR 96-7p notes that it is not sufficient fog #hLJ to make a single conclusory statement
that an “individual’s allegations have been consideoethat “the allegations are not credible.” The
Ruling requires that:

The . . . decision must contain specifeasons for the finding on credibility,

supported by the evidence in the case record, and must be sufficiently specific to

make clear to the individual and to any subsequent reviewers the weight the

adjudicator gave to the individual's statements and the reasons for that weight.

Here, the ALJ’s decision contained speci@agons for its finding on Plaintiff's credibility.

The ALJ found that Plaintiff's “statements concerning the intensity, persistence and limiting effects
of these symptoms [were] not entirely credibf@ The ALJ noted that the September 11, 2012 MRI

“revealed some abnormal findings,” but found nthin the record substantiating Plaintiff's

assertion that she needed to lay down or realiith her feet elevated for most of the d&y.

122 Rec. Doc. 18 at 4.

123|d.

1241d. (citing Adm. Rec. at 363-65).

125 Adm. Rec. at 23.

1289,
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Accordingly, the ALJ credited Plaintiff's testimony to the extent it was consistent with the medical
records’?’

Plaintiff asserts that the ALJ should novbaaelied on the September 12, 2012 exam because
it was for signs of spondyloarthropatof the right hip, and she was not being examined for her back
and leg problems. The ALJ cited the exam noting that her physical examination was “essentially
normal.™®® While the examination was not specifically related to Plaintiff's back condition, the
examiner performed a physical examination, which was essentially ng?ifiaé report does not
indicate that Plaintiff made any complaints atk pain. Accordingly, the Court finds that it was
appropriate for the ALJ to consider this evidence.

Plaintiff also asserts that the ALJ should not have relied on the consultative examination
performed by Dr. DiGiorgio on April 10, 2012, because subsequently surgery was recommended.
She relies on SSR 96-7p, which provides that “[ojiee, there may also be medical signs and
laboratory findings that, though not directly suppuagtor refuting statements about the intensity or
persistence of pain or other symptoms, demonstrate worsening or improvement of the underlying
medial condition.”

The ALJ did not only rely on the April 2012@ September 2012 exam as Plaintiff asserts.

As noted above, the ALJ considered Dr. Logaviarch 11, 2013 opinion that Plaintiff was likely
a candidate for decompression surgétyn his supplemental opinion, the ALJ found that even

accounting for the possibility of surgical interten, there was nothing in the record to justify

127|d.

128 |d.
12914, at 364.
13014, at 12, 395.
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Plaintiff's allegation that she must lay down orliree with her legs elevatefdr most of the day?!
The ALJ also noted that while this evidence corrabe some of Plaintiff's allegations regarding
her difficulty with sitting, standing, lifting and oging, those issues had been accounted for in
determining Plaintiffs RFC3

Moreover, “[a] medical condition that can reasonably be remedied either by surgery,
treatment, or medication is not disablirtg The fact that a doctor recommended surgery would not,
in itself, require a finding that the individualdssabled. Plaintiff contends that she cannot work
because she must lay down orliree with her legs elevated for most of the day. However, she
offered no medical evidence to support her agseriihe ALJ credited Plaintiff’s testimony to the
extent it was corroborated by the medical evidence. Accordingtlie anvaeview, the Court finds
that the ALJ’s evaluation of Plaintiff's credliby was not contrary to law and was supported by
substantial evidence.

2. The Magistrate Judge’s Consideratiorof the May, August and December 2012
Exams

Plaintiff also asserts that the Magistratelde erred in considering her “essentially normal
exams” in May, August and December 2012 at LERigalusa Medical Center in evaluating the
ALJ’s credibility determination, because thosams were for conditions unrelated to her back

problems and, therefore, irrelevaift.According to Plaintiff, the ALJ did not consider these

Blig, at 12.

132|d.
133) ovelace v. Bower813 F.2d 55, 59 (5th Cir. 1987).
134 Rec. Doc. 18 at 4.
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examinations, and the Magistrate Judge erred in consideringthem.

The Report and Recommendation issued by the Magistrate Judge notes that on May 23,
2012, Plaintiff was examined for esopifites, gastric ulcer and duedeniti§lt also notes that she
had a follow-up examination on Aug$, 2012 for her abdominal problef&Finally, the Report
and Recommendation notes that on December 12, 2012 Plaintiff was examined for &ifwusitis.
During each of these visits, Plaintiff's physical examinations were nd¢fnal.

These medical records were part of the admiatise record before the ALJ. Plaintiff relies
on Halterman ex rel. Halterman v. Colviwhere the Fifth Circuit recognized that the reviewing
court may not “re-weigh the evidence or ditbte [its] own judgment for that of the
Commissioner**However, she cites no authority to support her assertion that the Magistrate Judge
should not have cited these records simply because they were not specifically cited in the ALJ’s
opinion. The ALJ's opinion noteat he considereall of the evidence of record® The Report
and Recommendation summarizes these additional medical examinations, but also notes that the
examinations were for abdominal problems and sinusitis, not Plaintiff's back coritfition.

In Plaintiff’'s application for benefits, sheastd that “[s]evere migrains, skin disorder,

135|d.

136 Rec. Doc 17 at 23 (citing Adm. Rec. at 358).
13714, at 24 (citing Adm. Rec. at 355-56).
13814, at 26 (citing Adm. Rec. at 374—75).
139 5eeAdm. Rec. at 358, 355-36, 378-75.
140544 F. App’x 358, 360 (5th Cir. 2013) (citidpwton v. Apfel209 F.3d 448, 452 (5th Cir. 2000)).
141 .
Id. at 20 (emphasis added).

142 seeRec. Doc. 17 at 23-24, 26.
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anxiety, [and] fiboromyolgia” were the conditions limiting her ability to wHfKThe regulations
provide that, in determining andividual’'s RFC, the ALJ mustomsider “all of [the individual’s]
medically determinable impairments . . . including [the] medically determinable impairments that
are not ‘severe.™* The Magistrate Judge did not re-weigh the evidence, but instead provided a
thorough discussion of the medical records considered by the ALJ. Accordingly, the Court finds that
the Magistrate Judge did not err in summarizing these additional medical records to support his
determination that substantial evidence supported the ALJ’s findings.

D. Consideration of Plaintiff's Inconsistent Treatment

Finally, Plaintiff asserts that the ALJ erred-atying on her “inconsistent and conservative
treatment” in finding that she was not credildfeRlaintiff contends that she did not have medical
insurance and was relying upon a charity hospital sy¥tshe contends that “she cannot be faulted
because of the Charity System’s failure to set a neurosurgery clinic appointthent.”

SSR 96-7p provides that “[tlhe adjudicatoust not draw any inferences about an
individual’s symptoms and their functional effefttsm a failure to pursue regular medical treatment
without first considering any explanations . . . thay explain infrequent arregular medical visits
or failure to seek medical treatment.” The Fiftincuit has recognized that if an individual cannot

afford or otherwise obtain prescribed treatment or medication, the condition is dis&bling.

143 Adm. Rec. at 166.
144
20 C.F.R. § 416.945(a)(2).

5 Rec. Doc. 18 at 5.

l46|d.

l47|d.

148) ovelace 813 F.2d at 59 (“medicine or treatment an indigeerson cannot afford is no more a cure for
his condition than if it had never been discovered.”
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However, pursuant to SSR 82-59 “[a]ll possibésources (e.g., clinics, charitable and public
assistance agencies, etc.) must be explored.”

Here, there is no evidence to show that Rifhimas unable to obtaimedical care due to her
indigence. The ALJ correctly noted that “recoghow that [Plaintiff] sought medical treatment
throughout the relevant period, and there is nothirthe record to support an argument that she
was ever denied subsidized care at free health clinics or hospitdaintiff argues that “she
cannot be faulted because of the Charity &p& failure to set a neurosurgery clinic
appointment.*** However, the record reflects that Pkff was evaluated by Dr. Logan, a surgical
spine specialist, and the ALJ considered dévislence in his supplemental decision. Accordingly,
onde novaeview, the Court finds that the ALJ did noti@ considering Plaintiff’'s inconsistent and

conservative treatment in assessing Plaintiff's credibility.

149 Adm. Rec. at 23.
150Rec. Doc. 18 at 5.
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V. Conclusion

For the foregoing reasons,

IT IS HEREBY ORDERED that the CourOVERRULES Plaintiff's objections

IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation;

IT IS FURTHER ORDERED the Plaintiffs complaint isDISMISSED WITH
PREJUDICE.

NEW ORLEANS, LOUISIANA , onthis _2]1si day dbeptember, 2015.

N

UNITED STATES DISTRICT JUDGE
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