Ellsworth v. Winn-Dixie Stores, Inc. Doc. 58

UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

WHITNEY ELLSWORTH CIVIL ACTION
VERSUS NO. 14-1666
WINN-DIXIE MONTGOMERY, LLC SECTION “R” (3)

ORDER AND REASONS

Defendant WinnDixie Montgomery, LLC moves for summary
judgmenton Plaintiff Whitney Ellsworth’s claims of age drsmination
under the Age Discrimination in Employment Act &6l (ADEA) and the
ADEA’s statelaw counterpart, the Louisiana Employment Discriation
Law (LEDL).1 Because WinrDixie has submigd evidence that it
terminated Ellsworth because of violations of comppolicy, and Ellsworth
has failed to raise an issue of fact that WiDixie's stated reason is

pretextual, the Court GRANTS WinBixie’s motion.

l. BACKGROUND
This is an age discrimination suit by a former eaoyek against his

former employer. Defendant, WirDixie Montgomery, LLC (WinnDixie)

1 R. Doc. 42.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2014cv01666/162667/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2014cv01666/162667/58/
https://dockets.justia.com/

employed plaintiff, 61 yearold Whitney Ellsworth, from on or about
September 1, 1973 untiWinn-Dixie terminatedEllsworth on January 22,
20132 Winn-Dixie replacedEllsworth, an atwill employee with someone
about20 years younget.Ellsworth filed this suit on July 19,0214 2

The parties dispute why Ellsworth was terminat&gfendant asserts
that Ellsworth was fired becausd his performance specifically thathe
violated company policy by not preventing a frauehtltelephone scatmat
caused significant monetary losses to Wibixie.> Ellsworth contends he
was terminated because of his age.

The evidence in the record is as followsOn January 8, 2013, at
approximatelyi0:30 p.m., Ellsworth, then aalirectoror comanagenofthe
store, received a phone céllThecaller claimed to be with “corporate,” and
wanted to speak with an experienced cashier tof¢per a procedure on the
front end.” Ellsworth transferred the call ta parttime cashier Winde

Ricard, whathen did as the tler asked® Ricardloaded $6,00®@nto several

2 R.Doc.421at19M1,3.
R. Doc. 21at6 1 26.

4 R. Doc. 1. Ellsworth amended his complaint on $eplber 2,
2015. R. Doc. 21.

> R. Doc. 422 at 3.

6 Id. at 4.

7 R. Doc. 502 at 3 § 11; R. Doc. 42at 3 | 14.

8 R. Doc. 421 at 4 1 19.
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NetSpend cards and provided the caller with theaseumbers ofthe cards.
The call proved to be a scarVinn-Dixie provides evidence that befotlee
fraudulent transaction, Ellsworth had receivedining on theft and fraud
detection tlat warned against telephone scams and completargstctions
by telephoné® Winn-Dixie also proffered evidence that Ellsworth reeziv
multiple Corrective ActionReports for poor performandeefore the fraud
occurred, including violations of merchandisesmlay policies, failure to
meet labor goals, and a customer complaint abolswélth’s “rude and
derogatory demeandgit

It is undisputed that the cashier, who was in hamyetwenties, and
actually performedhe fraudulent transactiogwas not terminted. There is
also evidence that in 2013 Wirixie fired or demoted other employees over
40 years old?

Ellsworth asserts claims for adpased discriminatorgischarge under
the Age Discrimination in Employment Act of 196 70QEBA), 29 U.S.C. 88§

62232 (2012) and under the ADEA's staflaw counterpart, the Louisiana

9 Id. 11 2223.

10 R. Doc. 424 at 13;R. Doc. 427 (Ellsworth’s Training Log)
1 R. Doc. 422 at 2; R. Doc. 45.

12 R. Doc.50-2 at 4 19 1517.
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Employment Discrimination LawLEDL), La. Stat.Ann. 88 23:301314

(2016) Winn-Dixie now moves for summary judgmefit.

[I. LEGAL STANDARD

A. Summary Judgment

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact daralmhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56Celotex Corp. v. Catreft
477 U.S. 317, 3223 (1986);Little v. Liquid Air Corp, 37 F.3d 1069, 1075
(5th Cir. 1994). When assessing whether a disgstéo any material fact
exists, the Court considers “all of the evidencéhia record but refrains from
making credibility determinations or weighing thedence.” Delta & Pine
Land Co. v. Nationwide Agribusiness Ins..G830 F.3d 395, 398 (5th Cir.
2008). Allreasonable inferences are drawn in favor ofthle@moving party,
but “unsupported allegations or affidavits settidgrth ‘ultimate or
conclusory facts andonclusions of law’ are insufficient to either suggpor
defeat a motion for summary judgmentGalindo v. Precision Am. Corp.
754 F.2d 1212, 1216 (5th Cit985) (quoting Wright & Miller, Fed. Prac. and

Proc. Civ.2d § 2738 (1983)).

13 R. Doc. 42.



If the dispositiveissue is one on which the moving party will beae th
burden of proof at trial, the moving party “mustee forward with evidence
which would entitle it to a directed verdict if the evidence nte
uncontroverted atrial.” Intl Shortstop, Inc. v. Rallg;Inc., 939 F.2d 1257,
1264-65 (5th Cir.1991)(internal quotation omitted)The nonmoving party
can then defeat the motion by either counterindghvgitifficient evidence of
its own, or “showing that the moving pad\évidence is so sheer that it may
not pesuade the reasonable fdotder to return a verdict in favor of the
moving party.”ld. at 1265.

If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointng out that the evidence in the record is insudindi with
respect to an essenti@lement of the nonmoving parsytlaim. See Celotex
477 U.S. at 325The burden then shifts to the nonmoving party, wiwest,
by submitting or referring to evidence, set outdpe facts showing that a
genuine issue existsSee id at 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. 1d. at 325;see also Little37 F.3d at 1075 (“Rule 56 ‘mandates the entry
of summary judgment, after adequate time for diecg\and upon motion,

against a party who fails to make a showing sudfici to establishthe



existence of arlement essential to that pagyase, and on which that party
will bearthe burden of proof at trial)’(quoting Celotex 477 U.S. at 332).

B. The Age Discrimination in Employment Act

The ADEA prohibits an employer from firing an enopée “because of
such individuak age”. 29 U.S.C. § 623(a)(1). To establish an AREBANM, a
plaintiff must “prove by a preponderance of thed®nce (which may be
direct or circumstantial), that age was the ffot’ cause of the challenged
employer dewsion.” Gross v. FBL Fin. Servs., Inc557 U.S. 167, 1778
(2009).

In Gross the Court held that‘anixed-motive jury instruction”is never
available under the ADEAd. at 169. Amixeemotive juryinstruction states
that if an employee proves that adverse employment action was the result
of both permissible and impermissible motives, theden of persuasion
shifts to the employer to demonstrate that it woluédve proceeded with the
employment action notwithstanding the improper meti Id. at 174
(citations omitted)see also Smith v. City of Allentow389 F.3d 684, 690
91 (3d Cir. 2009) (discussing the implications@fosson ADEA claims).
GrossoverruledFifth Circuit caselawhat usedthe mixedmotive analysisn
ADEA claims based on directvielence of age discrimination See, e.g.

Machinchick v. PB Power, Inc398 F.3d 345, 250 (5th Cir. 2005) (“Plaintiffs



presenting direct evidence of age discriminationynpaoceed under the
‘mixed-motive’ analysis set forth iRrice Waterhousé).

Grossalso noted: “[T]he Court has not definitely decideldether the
evidentiary framework officDonnell Douglask utilized in Title VII cases
iIs appropriate in the ADEA contextGross 557 U.S. all7576 n.2. The Fifth
Circuit continues to apply théMcDonrell Douglas framework to ADEA
claims afterGross See, e.g Holliday v. Commonwealth Brands, Ind83
F. Appx 917, 92X5th Cir. 2012);Manaway v. Med. Ctr. of Southeast Tex
430 F. App’x 317, 3215th Cir.2011);Moss v. BMC Software, Ind%10 F.3d
917, 92223 (5th Cir.2010);Jackson v. Western Packaging Car@02 F.3d
374, 378 (5th Cir2010) (“[W]e are bound by our circuit precedent g
McDonnell Douglago age discrimination casés

Under McDonnell Douglas Corp. v. Greemd11l U.S. 792 (1B3), a
plaintiff must first establish a prima facie caset: (1) he was discharged;
(2) he was qualified for the position; (3) he washwn the protected class at
the time of the discharge; and (4) he was eithereplaced by someone
outside the protected class, ii) replaced by soneg@munger, or iii) otherwise
discharged because of his agélolliday, 483 F. Appx at 92](citation
omitted). After the employee establishes a primaefaase, the burden of

production shifts to the employer to articulata “legitimate,



nondiscriminatory reason for termating the plaintiff.”ld. If the employer
articulates a legitimate, nediscriminatory reason for terminating the
employee, the plaintiff must then rebut the empld purported
explanaton by showing tht the employer’s reason is pretextudbss 610
F.3d at 922. Consistent wit@Gross the burden of persuasion remains with
the employee at all times, but the “burden of praidan and the order of
presenting proof” are allocated in accordance witea McDonnell Douglas

framework. Jackson 602 F.3d at 37/78.

[1I. DISCUSSION

Winn-Dixie’s motion for summary judgmendrgues that Ellsworth
cannot make out a prima facie case under the ADEthe LEDL, and that
even if Ellsworth has established a prima facese, Ellsworth cannot
establish that WinsDixie's stated reason for termination was pretektda

A. Ellsworth’s Prima Facie Case

Ellsworth need only make minimal showing to shift the burden of
production to WinnDixie. Baker v. Am Airlines, Inc, 430 F.3d 750, 754
(5th Cir. 2005). Winn-Dixie does noseriouslychallenge that Ellsworth has

met his burden on the first three elements of thmenp facie casenot

14 R. Doc. 42.



contestingthat Ellsworth was fired, was qualified for his josn,® and
within the protectd class at the time of his dischargé&/hat Winn-Dixie
disputess whetherEllsworth has met his burden on the fourth element
Winn-Dixie argues that Ellsworthas not satisfiethe fourth element
because he cannot show that he was treated “lessafbly than a similarly
situated individual.”6 Winn-Dixie relies on Abarca v. Metro Transit
Authority, 404 F.3d 938 (5th Cir. 2005)Abarca, however, addresses a
prima facie case for employment discrimination lthesa race or national
origin, not age.Seed. at 941. In age discrimination cases, the plaintiff can
satisfythe fourth elemenof a prima facie cas&mply by showing that he or
shewas replaced by someone young&ee, e.g.Holliday, 483 F. Appx at
921 (citation omitted). There is no disputeat Ellsworth was replaced by
Steve Stevens, and although there is some ambi@sityo Mr.Stevens’s
agel there is no dispute that he is younger than EllstworTherefore,

Ellsworth has met this “low burden” and establishasl prima facie case.

15 Although Winn-Dixie statesonclusorilythat Ellsworth “was not
qualified for his position,id. at 1,it abandoms this argument and produces
no evidence creating a factual dispute as to Elislwe qualifications.

16 R. Doc. 422 at 8.

17 Ellsworth attests in his Declaration that Steven 88, R. Doc.
50-2 at 19 3, while Darlene Johnson estimates indegositionthat Stevens
iIs 32 or 33. R. Doc. 58 at 4. It is unclear from the record and from the
limited deposition excerpt who Darlene Johnsonris/bather relationis to
this litigation.
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B. Legitimate, Non-discriminatory Reason
Ellsworth’s prima facie case does not end the ingut simply shifts
the burden of production to WinbDixie. The rebuttal of a plaintiff's prima
facie case, like the prima facie case itself, regsiionly a mininal showing.
See, e.g. Amburgey v. Corhart Refractories Cor@36 F.2l 805, 813 (&h
Cir. 1991). Still, the explanation (if believed)ust be legally sufficient to
justify a judgment for defendant, and the defend@aartnot meet its burden
merely throughan answer to the complaint or by argument of colinkexas
Dept. of Gnty.Affairs v. Burdine450 U.S. 248, 255 n.9 (1981).
Winn-Dixie has produced evidenddat Ellsworth was terminated
because of poor performance and violation of conygealicy. Thisevidence
includes
o Two CorrectiveAction Reports dated November 9, 20d42d January
5, 2013,detailing Ellsworth’s violations of company policycluding
violations of merchandise display policies, failubemeet labor goals,
and a customer complaintbaut Ellsworth’s “rude and derogatory
demeanors'1s
o The Corrective Action Report after the fraudulendrtsaction dated
January 21, 2013 and signed by thldoman Resource Generalist
Mindy Savoy, stating that Ellsworth has been teratad for “not

following procedure1®

o A swornstatement from Bryce Brown, the Store Directorhed time of
the fraudulent transaction, stating that Ellswowtas terminated for

18 R. Doc. 425; R. Doc. 426.
19 R. Doc. 57 at 8.
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violating company policy and for facilitating higlsordinate’s violation
of company policyz°

o A statement from Nelson Fisher, Wiiixie's Asset Protection
Specialist? Fisher states thallsworth was terminated for violating
company policyand his statement describleew Ellsworth’s actions
violated company policy?

Ellsworth does not dispute that violating compawligy is a legitimate, non

discrimingory reason for his termination. Rather, &gserts that because

Winn-Dixie cannot identify who specifically made the de»eon to terminate

him, Winn-Dixie cannot introduce any nediscriminatoy reason for his

termination23 Additionally, even ifthe Court accepts WiniDixie's stated
reason for his termination, Ellsworth argues thas reason is a pretext for
discrimination.

The Court rejects Ellsworth’s argument that Wibixie cannot
introduce a nondiscriminatory reason becaustehas not identified the
specific decisioamaker. In its response to Ellsworth’s interratpry that
asked for the identi#és of everyone who “participated” in the decisit;m

terminate Ellsworth, WinfDixie objectedto the interrogatory as overly

broad and identified Mindy Savoy and former District Director Perry

20 R. Doc. 4210 at 2.
21 R. Doc. 4211.

22 Id.

23 R. Doc. 50 at 11.
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Fontanille24 Ellsworth points to deposition testimony byavoy and
Fontanille tocontendthat they were not responsible for making firal
decision to teminate Ellsworth.

This argument is unavailing. First, Savoy testifigt her deposition
that she participated in the decisitmterminate Ellswortland collaborated
with the other decisiormakersz> Second, although Fontanille did state in
his depositio that he did not participate in the decision tonieate
Ellsworth,he said that he does not know who made the dectsiberminate
Ellsworth, and never mentioned Sawsy. Third, Ellsworth does not
challenge the Corrective Action Report signed bydyathat states that
Ellsworth was terminated for not following compapsocedurez’” Finally,
Ellsworth does not challendbe other documents stating that Ellsworth was
fired for violating company policy® Winn-Dixie's showing as to the identity
of thedecisionmakers and the existence ohandiscriminatory reason to
terminate Ellsworth arsufficient evidence to satisfys burden under the

McDonnell Douglagramework.

24 R. Doc. 507 at 8 7 8.

25 R. Doc. 504 at 36.

26 R. Doc. 5065 at 34.

27 R. Doc. 57 at 8.

28 SeeR. Doc. 4210; R. Doc. 4211.
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C. Pretext

To preclude summary judgment, Ellsworth must shbattthere is a
genuineissue of material fadthatWinn-Dixie’s reason for terminatinigim
Is preextual. Moss 610 F.3d at 922. Ellsworth can make this showing
through evidence of disparate treatmentbgrevidencethat WinnDixie’s
explanation is “false or ‘unworthy of credee.” Id. (quotingLaxton v. Gap
Inc., 333 F.3d 572, 578 {B Cir. 2003). A “mere scintilla of evidence of
pretext” will not create an issue of matdract in all cases.Crawford v.
Formosa Plastics Corp234 F.3d 899, 9023 (&h Cir. 2000). A plaintiff
‘must presentsufficient evidence to find that the employer's asserted
justification is false.1d. at 90 3(internal quotation omitted). In determining
whether a plaintiff has introduced sufficient euvnbe of pretext to preclude
summaryjudgmenta court should consider the strength of plaingifffima
facie case, the probative value of tHevidence] that the employer’s
explanation is false, and any other evidence thgupsrts the employer’s
case.’ld. at 902 quotingReeves v. Sanderson Plumd Products, Ing.530
U.S. 133, 14849 (2000)).

None ofEllsworth’spretextargumentss sufficient to create a genuine
iIssue of material fact that WinDixie’s justification for his termination is

either false or unworthy of credence.
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1 Previous Corrective Action Reports

Ellsworth first argues that the previous CorrectAaion Reports in
his file were unwarranted anmecordedas an effort to “paper the file” to
justify his terminatior?® To support his contention, Ellsworth alleges that
his perbrmance was not deficient, and he should not haenkdisciplined
for the supposed infractionsecausdheywerebased on false allegations.
Even if Ellsworth is correct that he unfairly or justly received these
Corrective Action Reports, this would noteate a genuine issue of material
fact as to whether Winiixie’s stated reason is pretextu&ee Bienkow sKi
v. Am. Airlines, Inc, 851 F.2d 1503, 1508 {{® Cir. 1988). The ADEA *“was
not intended to be a vehicle for judicial seceguessing of employent
decisions. . . [and] cannot protect older employees frombaeous or even
arbitrary personnel decisionsId., at 150708; see also Little v. Republic
Ref Co, 924 F.2d 93, 97 ¢th Cir. 1991) (Even an incorrect belief that an
employee’s performance is inadequate constitutedegtimate, non
discriminatory reasofi. More evidence is required to create a genussae
of material fact that WinsDixie's statedreasonfor terminating Ellsworths

pretextual or unworthy of credencdjsputes over Edworth’s previous job

29 R. Doc. 50 at 3.
14



performance aresufficient. Bienkowski851 F.2d at 1508Republic Ref
924 F.2d at 97.
2. Other Employees Terminated by Winn-Dixie

Next, Ellsworth points to th@013termination or demotion of three
other older employeé%at either the WinrDixie where Ellsworth worked or
other local WinnDixies. In connection with these employment actipns
Ellsworthrefers to aMay 13, 20 1hewspapearticle noting that WinrDixie
planned to save $10M@illion in labor costs by eliminating some positiofis.
Ellsworth argues that this plan to save money nemtdd itself in a
discriminatory pattern of terminating or demotiniger employees.

Ellsworth’s argument fails for two reasons. Fir&llsworth has
introduced no evidence suggestitigat the other employees were fired
because of their age. In fact, Ellsworth seemsstiggestthat those
employees were fired as part of a larger plan tiocasts. The Fifth Circuit
has made cleahat the ADEA “prohibits discrimination on the basifage,
not salary” Armendariz v. Pinkerton Tobacco C&8 F.3d 144, 152 (&

Cir. 1995) (citingHazen Paper Co. v. Biggin807 U.S. 604, 60495 (1993))

30 The three are Byron Brown (age 54), Leo Scha@dge 42 or 43),
and Alton Preston (estimated to be in his late 40 'garly 50’s). R Doc. 50
2 at 4 {1 1517.

31 R. Doc. 509.
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(emphasis added). Therefore, if these employeese ierminated or
demoted in an effort to save labor costs, this waudt violate ADEA.
Second, even if the Court found that this plan tves money
manifested itself in a discriminatory fashion, Elts'th has not met his
evidentiary burden to establish that there actuallgs a patternof
discrimination While discriminatory patterns or practices can belence
both of a prima facie casand that an employer’s stated justification is
pretextualMoss 610 F.3d at 9223 “pattern or practice” of discrimination
cannot be established by “isolated or sporadicrdisimatory acts by the
employer.” Cooper v. FedReserve Bank of Richmondl67 U.S. 867, 875
(1984). Insteadthere must be evidence thé&iscrimination was the
company’s standard operating procedutkee regular rather than the
unusual practice.ld. Additionally, the other employees must be simyja
situated to the plaintiff for the evidence to bepative of a patternWyvill
v. United Companies Life Ins. Go212 F.3d 296, 302 (&6 Cir. 2000)
(citation omitted) Not only has Ellsworth failed to introduce evidernbat
the other employees are similarly situated to hsee id.atn.2, but even if
they were, three employeest@® smalla sample to suggest that Whibixie
was engaged in pattern of discrimination See Apsley v. Boeing C691

F.3d 1184, 1198001 (1ah Cir. 2012) (finding that even if 1% of older

16



employees were discriminated against, this wouldl die sporadic
discrimination, not evidence of a patterif)the three employees were fired
due to heir age the discrimination isisolated or sporadic,” not a pattern.
Cooper, 467 U.S. at 875see also Apsley691 F.3d at 12Q1Further, the
finding that this is not a pattern is buttressedtlhg fact that WinrDixie
terminated a younger employée the same violation as Ellswor#a.
3. ldentities of Decision-M akers

Ellsworth also reiterates his decisiomaker argument, this time
suggesting that discrepancies over who actually englde decision to
terminate Ellsworthare evidence that WinsDixie's statedjustification is
pretextual. While the Fifth Circuit has held that substantiatonsistencies
or discrepancies in the defendan&xplanation fortermination, when
considered with other evidence, can create an @mfege of pretexisee Gee v.
Principi, 289 F.3d 342, 3448 (5h Cir. 2002), the Fifth Circuit has never
held that discrepancies over the identities of slecrmakers alone is
sufficient to find pretextEllsworth is also unable to cite any case sugg@stin
otherwise.ThoughEllsworth poinsto two case# which courts considered
the misidentification qgfor total failure to identifythe relevant decision

maker in finding the employer’s stated reason tqbetextual, those cases

32 R. Doc. 4211.
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are dististinguishable In Sabbrese v. Lowe's Home Centers| a case
which is not binding on this Court, the court foutiéit the failure to identify
the responsible decisiemnakerwas a factor suggestirtgat the defendant’s
justification was pretextual. 320 F. Supp. 2d 36 (W.D. Pa2004). But
there thepretext finding washeavily influenced bythe fact that the
employer’s stated justification was inconsistenthwthe facts of the casa
factor not present heré

Ellsworth also citeJurner v. Kansas City SoutheRuailway, 675 F.3d
887 Gth Cir. 2012). In Turner, the court found the misidentification of the
decisionmaker relevant to whether the stated reason fanteation was
pretextual. See idat 90203. The courtdid not hold that misidentification
alone was evidence of pretednd Turner not only had direct evidence of
racebased animusbut alsoshowed that there waa lack of evidence
supporting the employer’s stated reas@eeid. at 90203. The opposite is
truehere, Ellsworth has introduced no direct evidenfa@ge discrimination

andthere is evidence supporting Wirlixie’'s statedreason.

33 Specifically, the court notedhat it wasimplausible that the
employee was terminated for the employet&ted reason of committing a
battery against another employegince the terminated employee was
allowed to complete his shift after the allegedtbat and remained an
employee for two weekshe was terminateddnly after complaining about
discriminatory teatment Sabbrese320 F.3d at 324326.

18



Further, to the extent that Ellsworth argues thaitlentified decision
makers were motivated gein terminating Ellsworth, there is simply no
eviderce to support this contentionAcknowledgingthis lack of evidence,
Ellsworth argues that he did not have time to deptse other decision
makers to determine if they were motivated by &g8ut Ellsworth had the
names of the decisiemakers after Savoy's deposition on July 13, 2016,
nearly a montlbefore the discovery deadline. Furthermore, Eligwaould
have asked this Court for an extension of the discpdeadlingbuthemade
no such request.

Winn-Dixie has provided evidence th&avoyrecommended Ellsworth
be terminated because bis violation of company polic§¢ Additionally,
Savoy testified that Nelson Fisher participatedhe decision to terminate
Ellsworth3¢ Winn-Dixie has submitted the contemporaneous incident
report on the telephone scansigned by Fisherdetailing Ellsvorth’s
violations of company polic§” Winn-Dixie has also submitted a statement
by Fisher stating that he completed the incidermtoré, gave the report to

Savoy, and was present when Savoy terminated Efgw8 Ellsworth has

34 R. Doc. 50 at 12.
35 R. Doc. 504 at 4.
36 Id.

37 R. Doc. 57 at 8.
38 R. Doc. 4211.
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introduced no evidence thany of the identified decisiemakers were
motivated by age in deciding teerminate him. Without more, any
discrepancies over who participated in the decismterminate Ellsworth is
insufficient to create a genuine issue of matefaat as to whetar Winn-
Dixie's reason was pretextual.
4. Comparator Employee

Next, Ellsworth argues thahis terminationfor his role in the
fraudulent phone transactiomhile the youngercashier involved was not
terminatedis evidence of pretextAt the outset, Ellsworths not disputing
his role in the fraudulent transaction or that wilng a fraudulent
transaction to occur on his watch could be a legitie reason for
termination3?® Still, whether the dilure to terminate Winde Ragd is
evidence of pretext dependswhether she is similarly situated to Ellsworth.
See, e.glLeev. Kansas City.Ry. Co, 574 F.3d 253, 2580 (5h Cir. 2009).

Ellsworth’s comparator evidence fails to raise aference of pretext.
From the record, it ispparenthat Ellsworth andRicardare not similarly
situated. First, Ellsworth was the stoze-director;Ricard was a cashier.
Ellsworth’s position gave him supervisory and traig responsibilities that

Ricard’s position does not includé&llsworth received training on telephen

39 R. Doc. 424 at 12.
20



scams and repeated warnings about not completargsactions by phon®.
There is no evidence in the record that Ricard imeckthe same warnings as
Ellsworth. SecondRicard had a duty to follow Ellsworth’s instructighnot
vice versa! Third, Ellsworth and Ricard do not have the sameewgen
comparable violation historiedd. at 260 (comparing work responsibilities
and violation histories to determine if employeeg aimilarly situated).
Ellsworth’s employee file includes at least two ic@ative action reports for
violations of company policy and customer complaiftt There is no
evidence in the record indicating any previous @poliiolations by Ricard.
Finally, although Ellsworth and Ricard were both involved imet
fraudulent transaction, their conduct in questicaswot “nearly identical.”
Id. (citations omitted). Winn-Dixie submits the statement of its Asset
Protection Specialist Nelson Fisher. Fisher stdtes Ellsworth violated
company policy not only by failing to identify thoaller, butalsoby directing
his subordinate Rard to handle the caller’s transacti&éh.By his own
admission, Ellsworth did not identify the caller ke steps to verify that

the caller was actually with WinDixie corporateeven thoughhehadbeen

40 R. Doc. 427; R. Doc. 424 at 13.
41 R. Doc. 424 at 6.

42 R. Doc. 425; R. Doc. 426.

43 R. Doc.42-11.
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cautionedto do so** Ellsworth also admits that he was Ri@d’s superior,
that shewasrequired to follow his instructions, and he toldrie help the
caller with “a procedure on the from®ind.”> Therefore Ellsworth’s conduct
and Ricard’s conduaterenot nearly identical.

That the failure to terminate Ricard is not evideoé@retext isalso
supportedyevidencahat Winn-Dixie terminated otheco-directorsfor the
same violation as Ellsworth  Winn-Dixie has submitted evidence,
unchallenged by Ellsworth, that WinDixie terminated two other local store
co-directorsfor allowing fraudulent card transactions to ocaur their
watch46 Unlike Ricard, these employees appear to be sifyigituated to
Ellsworth. See id

For the foregoing reasongllsworth’s comparator evidence fails to
raise an inference of pretext.

5. Progressive Discipline Policy

Finally, Ellsworth argues that his termination was notampliance

with Winn-Dixie’s internal progressive discipline poliéy,and that this

noncompiance is evidence of pretef&.Ellsworth asserts that Wirbixie's

44 R. Doc. 424 at 11 13.
45 Id. at 6, 10.

46 R. Doc. 4211.

a7 R. Doc. 5610 at 8.
48 R. Doc. 50 at 13.

22



policy is to not terminate employees until they Baeceived three “write
ups,” and points to the deposition testimony of Mswvoy to support his
assertion®® Ellsworth’s argument is nosupported by the facts. Savoy’s
depositiontestimony refute€llsworth’s allegation that he was not fired in
compliance with WinrDixie's policy, as she notes that serious violas@an
lead to terminations regardless of prior warnig@g-urther, Winn-Dixie’s
employee handbooéxpresshallows for immediate termination, regardless
of prior write-ups, for certain violations. The handboolcontainsa list of
violations that may call for immediate terminati@nd the list, which is not
meant to be exhatige, includes ignoring conduct by others that resin
embezzlement of company funds or assisting anotbecommit theft3?
Additionally, Ellsworth acknowledged in his deposit that failure to
identify a caller seeking an owhe-phone transaction is grounds for
termination33

Ellsworth maintains that under Winixie's policy, he should have
received a writeup for his conduct related to the fraudulent aation, not

termination. As explained abovehe ADEA is not a vehicle to secorgliess

49 Id.
50 R. Doc. 504 at 11.
51 R. Doc. 5010 at 8.
52 Id.
53 R. Doc. 424 at 12.

23



erroneous or even arbitrary employment decisiddisnkowski851 F.2d at
150708; RepublicRef, 924 F.2d at 97. Without some nexus between
Ellsworth’s termination and his age, even if ther@reevidencethat Winn
Dixie did not follow company procedure this would not rise to a level
sufficient to infer pretext.See Wyvill212 F.3d at 305 (holding that even
assuming company did not follow standard procedureterminating
plaintiff, the evidence was insufficient to infer pretext witholrtexus
between the employment actions taken . . . and the engd8yage”)
(quotation omitted) Ellsworth’s bald assertion that his termination was
motivated by his age simply will not sufficéd.

Based on the lack of evidence relevant to his clamaCourt conclués
that no rational factfinder coulfind that Ellsworth’s age was the “buor”
cause of his terminationSeePrice, 283 F.3d at 720Gross 557 U.S. at 177.
Accordingly,the Court grantsummary judgmenagainstEllsworth on his
ADEA claim.

D. LEDL Claim

Ellsworth alleges the same set of facts in support of boehADEA
claim and his LEDL clain?* Federal and Louisiana courts consider the two

statutes to be substantively identical and apply slame legal standards

54 R.Doc.21at 79 38.
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under each.See, e.g., Deloach v. Dekmps, Inc, 897 F.2d 815, 818 (5th
Cir. 1990); LaBove v. Raftery802 So.2d 566, 573 (La2001). Thus,
summary yijdgment is granted okllsworth’s LDEL claim for the same

reasonsas those cited for granting summary judgment onARDEA claim.

V. CONCLUSION

For the foregoing reasons, Wiridixie’s motion is GRANTED.

,ééx_.::g__‘_%er_e:g____

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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