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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GLENN J. SCHIAFFINO, CIVIL ACTION
Plaintiff
VERSUS NO. 14-1878
CANNON COCHRAN MANAGEMENT SECTION: “E” (5)
SERVICES, INC.,
Defendant
ORDER

Before the Court is a Motion to Dismiss filed byfendant Cannon Cochran
Management Services, Inc. (“CCMSIF)According to the ComplairtPlaintiff Glenn J.
Schiaffino was employed by CCMSI as a @Giai Consultant from August 2007 to March
24, 2014, when he claims he resigned liseaof unreasonable working conditions.
Plaintiff filed suit against CCMSI after rei®ng his notice of right to sue from the
EEOC. Plaintiff brings claims for supervigosexual harassment, supervisory retaliatory
harassment, constructive discharge, and a stateli&m for unpaid last wages.

CCMSI responded with a motion to disssipursuant to Rule 12(b)(6) seeking to
dismiss Plaintiff's claims arising under tlé VIl of the Civil Rights Act and to
subsequently dismiss the state lalaim for lack of jurisdictior. CCMSI claims that
even if the allegations in Plaintiffs Compldiare true, his claims for sexual harassment,
retaliation, and constructive discharge shob&dismissed because they fail to state a
claim.

Plaintiff has opposed the motion to dismissThe opposition contains several

factual allegations absent from the original CommpiaThe opposition states: “[I]f the
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court be inclined to dismiss, it is respectfullygueested to note that at one or more
footnotes, plaintiff states how the complaimight be amended such that the court
should grant leave to amen#.”

The Court construes the new allegationsPiaintiff's opposition as a motion to
file an amended complairft.Rule 15(a) “requires the tdiaourt to grant leave to amend
freely, and the language of this rule evineelias in favor of granting leave to amend.”
A district court must possess a “substantedson” to deny a motion under Rule 15{a).
No such reason exists in this case. There is hedualing order, and the record does not
reflect that any discovery has taken place. Morepeven if CCMSI's motion were
granted, the Court would allow Plaintiff to amenid bomplaint.

Accordingly;

IT IS ORDERED that CCMSI’s Motion to Dismiss i®ENIED WITHOUT
PREJUDICE.

ITIS FURTHER ORDERED that Plaintiff fle anamended complaint by April
20, 2015. Plaintiff may include any factudlegations substantiating his claims against

CCMSI.

51d.atp. L

6 See Morin v. Moore, 309 F.3d 316, 323 (5th Cir. 2002) (“This Courtshizeld, that in the interest of
justice a revised theory of the case set forthhia plantiff's opposition should be construed as a motion
amend the pleadings filed out of time and grantedtlbe district court pursuant to the permissive
command of Rule 15.") (citingherman v. Hallbauer, 455 F.2d 1236, 1241 (5th Cir. 19728tover v.
Hattiesburg Pub. Sch. Dist., 549 F.3d 985, 989 n.2 (5th Cir. 200&iting with approval cases in which
the district court construed new allegations in ogpipon memorandum as motion to amend under Rule
15(a)).

7Lyn-Lea Travel Corp.v. Am. Airlines, Inc., 283 F.3d 282, 286 (5th Cir. 2002) (internal gatadn marks
omitted).

8 Smith v. EMC Corp., 393 F.3d 590, 595 (5th Cir. 2004). #ieciding whether to grant leave under Rule
15(a), courts may consider factors such as “undelaydbad faith or dilatory motive on the part of the
movant, repeated failures to cure deficiencies mgadments previously allowed, undue prejudice ® th
opposing party by virtue of allowance of tteenendment, and futility of the amendmenddnes v.
Robinson Prop. Grp., LP, 427 F.3d 987, 994 (5th Cir. 2005).



New Orleans, Louisiana, this_zﬂf_j day of April, 20 15.

“““ : JgrE_Mﬁ%______
UNITED STATES DISTRICT JUDGE



