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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KENNETH ROBERTS CIVIL ACTION
VERSUS NO. 141929
INLAND SALVAGE, INC. SECTION A(4)

ORDER AND REASONS

Before the Court is #Motion for Partial Summary Judgment Regarding Punitive
Damages (Rec. Doc. 106) filed by Defendard: Hiscox Dedicated Corporate Member Limited and
Catlin Syndicate Limited Subscribing to Covernote NO4NXKA1049-03, an€Chubb Syndicate
1882 (hereinaftecollectively referred to as “DefendantsBlaintiff Kenneth Roberts (“Roberts”)
opposes this motion (Rec. Doc. 110) and Defendants have replied. (Rec. Doc. 113ntiditne m
set for submission on November 29, 2017, is before the Court on the briefs without oral afgument
This matter is set as jurytrial beginning orMay 14, 2018 at 8:30 a.mHaving considered the
motion and memoranda of counsel, the record, and the applicable law, the Court finds that t
Defendants’ motion should iBRANTED for thereasons set forth below.

l. Background

Defendants bring this motion contending tRabertss punitive damageslaimsmust be
dismissed in accordance witie Defendantgespective insurangaolicies (Rec. Doc. 106).In
his ComplaintRoberts asserts claims for negligence under the Jones Act (46 U.S.C. § 30104) and
undergeneral maritime law, as well as claims for unseaworthiness and maintenanceeand cu

(Rec. Doc. 1). Roberts additionally asserts claims segkingive damagebasd on the general

! Defendants have requested oral argument, but the Court is not persuadedwnent would be helpful.
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maritime law. Id. at p. 4, § XI. According to hi€omplaint,Roberts’spunitive damages claim
“relates not only to any arbitrary and/or unreasonable failure of defendant tapagmance and
cure benefits but also for any gross negligence of the defendant, or unseaworthinesessel
as may be allowed under General Maritime Lavd’

This matter arises from a maritime personal injury actidtoberts contends that on
November 22, 2013 he experienced an accident resulting in serious injuries whibgeshby
Inland Salvage, Inc. (“Inland Salvage”). (Rec. Doc. 1, p. 2, 15). On August 22, 2014, Roberts
filed a Seaman’s Complaint for Damages against Inland Salvage. (Rec. DoowBved Inland
Salvage filed for Chapter 11 Bankruptcy prioiRoberts filing his @mplaint. (Rec. Doc. 19,

p. 1). Roberts was then precluded from maintaining an action against Inland Salvagé¢hdue t
automatic stay on actisragainst Inland Salvage during bankruptcy proceedir{§ec. Doc13,
pp. 1-2).

Thereafter, on June 10, 2016, Roberts filed a First Supplemental and Amended Complaint,
directly naming the following entities as defendamsnerican Equity Underwriters, Inc.;
Castlepoint National Insurance Company; and Underwriters at Lldya‘slon Chubb Syndicate
1882 (“Chubb”) (Rec. Doc. 21, pp-2, 11 1315). Roberts did se accordance with Louisiana’s
Direct Action Satute(La. R.S. § 22:1269), which allowsm to maintain this actiodirectly
against thensurer-defendantdd. at pp. 1-2, 1 17-18. Roberts again amended his complaint to
add Hiscox Dedicated Corporate Member Limited and Catlin Syndicate Limitexti$hing to
Covernote NO4MM-34-1049-08s direct defendants (hereinafteferred toas “Hiscox”). (Rec.

Doc. 93). Defendants Hiscox and Chubb bring the instant motion for partial summary judgment

2 Roberts dismissed Inland Salvage from this suit on November 2, 2@iihg only insuredefendants. (Rec.
Doc. 105).



. Legal Standard

Summary judgment is appropriate only if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together wdaffidavits, if any,” when viewed in the
light most favorable to the nemovant, “show that there is no genuine isagdo any material
fact.” TIG Ins. Co. v. Sedgwick Jame&¥6 F.3d 754, 759 (5th Cir. 2002)t(hg Anderson v.
Liberty Lobby, Inc.447 U.S. 242, 24%0 (1986)). Adispute about a material fact is “genuine”
if the evidence is such that a reasonable gayd return a verdict fothe noamoving party. Id.

(citing Anderson477 U.S. at 255). The court must draw all justifiable inferences in favor of the
non-moving party.ld. (citing Anderson477 U.S. at 255).

Once the moving party has initially shown “that there is an absence of evidenppdad su
the nonmoving party’s cause,Celotex Corp. v. Catretd77 U.S. 317, 325 (1986), the non
movant must come forward with “specific facts” showing a genuine factsatifor trial. Id.

(citing Fed. R. Civ. P. 56(eMatsushita Elec. Indus. Co. v. Zenith Radig5 U.S. 574, 587
(1986)). Conclusional allegations and denials, speculation, improbable inferences,
unsubstantiated assertions, and legalistic argument@iot adequately substitute for specific
facts showing a genuine issue for trild. (citing SEC v. Recilel0 F.3d 1093, 1097 (1993)).

[11. Law and Analysis

Defendants bring the instant motion seeking to dismismtiff's claims for punitive
damages o the grounds thateitherof Defendantsinsurance agreementvith Inland Salvage
providecoverage fopuritive damages. On the other ha®daintiff argues that the language of

the agreementdoes not speadally preclude Defendanfsom being assessed punitive damages.



Defendant Hiscox provided primary coverage to Inland Salvage and Defendant Chubb
provided excess coverageliscox issued its Covernote NO4MB#-104903 (the “Covernote”)
to Inland Salvage providing Primary Maritinksmployers’ Liability Insurance for the period of
April 18, 2013 to April 18, 2014. (Rec. Doc.-95p. 2). The second poli@t issue ighe Slip
(the “Chubb Slip”)issued by Defendant Chubb Syndicate 1882 to Inland Salvage. The Chubb
Slip providedExcess Marine Employerd.iability coverageto Inland Salvage from July 26, 2013
to July 26, 2014. (Rec. Doc. 126 Ex. A)3 The Chubb Slip provides 50% of excess liability
coverage above the underlying primary insurance aoktin this case, the Hiscox @ernote.

In analyzingthe instant motion, the mosbteworthy feature of the Chubb Sigthat the
scopeof its coverage mirrorthat of the Covernote’s scope of coveragnder Section Bf the
Chubb Slip, the following conditions apply:

Section B

All terms, clauses and conditions as per Underlying Insurance Contract MO4M
34-1049-03 and to follow in all respects. . . .

(Rec. D@. 1062, Ex. A, p. 2). Thus, the issue of whether the Chubb Slip provides excess coverage
for punitive damages will directly depend on this Coud&termination of whetheiscox’s
Covernote provideprimary coverage for punitive damageés a resultthe Court’s analysis of
the Covernote’s scope of coverage applies to the Chubb Slip as well.

Before getting to the crux of the parties’ arguments, the Court notes thaisthiance
agreements at issaee contracts of marine insurance. In determining the applicable law gayerni

the interpretation of the policies at issue, the Court’s analggse withWilburn Boat Co. v.

3 Neither the Covernote coverage period nor the Chubb Slip coverage perwtdsted. The date of the alleged
accident is November 22, 2013. Therefore, the Court flmtsthere is no issue as to the fact that both the Covernote
and Chubb Slip provided coverage to Inland Salvage at the tithe afleged accident. Tl&suebefore the Court

is whether the insurance policies provided coverage to Inland Salvagenfivgpdamages.
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Fireman’s Fund Ins. Cp.348 U.S. 310 (1955).Taylor v. Lloyd’s Underwriters of Londp872
F.2d 666, 668 (5th Cir. 1992)n Wilburn Boat the Supreme Court determined that there was no
federal admiralty rule regarding the breach of warranties in marine insurangesp®Vilburn
Boat, 348 U.S. 310. fie Supreme Court refused to fashion such a rule, and instead, decided to
apply state law.ld. at 315-16. The Fifth Circuit, in addressing maritime cases, has interpreted
Wilburn Boatto require “the applicationf state insurance law principles if there is no specific
and controlling federal rule."Truehart v. Blandon884 F.2d 223, 226 (5th Cir. 198%jting
Transco Exploration Co. v. Pacific Employers Ins.,@69 F.2d862 863 (5th Cir. 1989). Said
another way, “the interpretation of a contract of marine insuraremithe absence of a specific
and controlling federal ruleto be determined by reference to [the] appropriate state law.”
IngersollRand Financial Corp. v. Employers Ins. of Waysarl F.2d 910, 92D12 (5th Cir.
1985),cert. denied475 U.S. 1046 (1986¢jting Wilburn Boat, supra

Defendants have not presented this Court with any authority citing alfaederto apply
in this case angrovideonly the conclusory statemeri{tlhere being no controlling federal rule
of contract interpretation, the court should apply Louisiana IdRec. Doc. 106, p. 3). Moreover,
Plaintiff providesno authority seeking to guide this Court to a controllingefatrule applicable
to the current issue. However, f@eurt findsthatthe Fifth Circuit’'s decision ifaylor v. Lloyd’s
Underwriters of Londoprovides the Court with the proper guidance in resolving this dispute.
F.2d 666 (5th Cir. 1992).In Taylor, the Fifth Circuit held that since there is no specific and
controlling federal rule disallowing recovery of punitive damages against aamegucompany,

the issue should be determined by the law of the state with the greatestin®?2 F.2d 666ee

4 Because thi&anguage of both thidiscax Covernote anthe Chubb Slipprovides coverage against certain maritime
risks and losses, the policies provide maritime insurance withim#aning ofWilburn Boat See Truehart v.
Blandon 884 F.2d 223, 226 (5th Cir. 1989) (Because the “policy insuresshgeertain maritime risks and
loses. . .we conclude that it provides maritime insurance within the meaniglbtirn Boat . . .").
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alsoFrank L. Maraist, Thomas C. Galligan, Catherine M. Maraist, & Dean A. Satite@ases
and Materials on Maritime La846 (3rd ed. 2016).

Themotioncurrentlybefore the Court does not reach gie@eral legal issue askimdnether
punitive danages can be recovered against anrarste company. Rather, the issue before the
Coutt is whether the language in Defendasfgcific insurance policies provi®r the coverage
of punitive damages. Defendanarguethat—being a contractual interpretation issdie
insuance policies must beterpreted according to Louisiana law. (Rec. Doc. 106, p. 4).
Moreover,Plaintiff provides no authoritgn the applicable law nor does Plaintiff disagtes the
policies atissue should be interpreted according to Louisiana law. Within the pleadings thefor
Court, the Court finds neeason why.ouisiana law should not be applied to interpret the insurance
policies. Moreover, the Court agrees with Defendants’ argumentthigainterpretation of the
insurance policies is a question of law and therefore appropriate for sujnagnent.Id. (citing
Snelling & Snelling, Inc. v. Federal Ins. C805 F.App’x 199, 201 (5th Cir. 2006

In interpreting the policies at issube Court is guided by certain principles of contractual
interpretatior. Chapter 13 of the Louisiana Civil Code addresses “Interpretation of Coyitracts
and provides article 2045 as a starting pointifderpreting contracts Article 2045 states,

“[i] nterpretation of a contract is the determination of the common intent of the .pake<iv.

Code art. 2045.However, article 2046 provides, “[w]hen the words of a contract are clear and
explicit and lead to no absurd consequences, no further irtegrpnemay be made in search of
the parties’ intent. La. Civ. Code art. 2046. Applying these articlesnsurance contractshe

Louisiana Suprem€ourt has heldthat if the language in an insurance contract is clear and

5 An insurance policy is a contract under the law, and rules establishibe fimierpretation of agreements are
applicable theretoAlbritton v. Fireman’s Fund Ins. Cq.70 So.2d 111, 113 (La. 1953).
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unambiguousthe agreement must be enforced as writt€entral Louisiana Elec. Co., Inc. v.
Westinghouse Elec. Cora79 So.2d 981, 985 (La. 1991).

Defendants argue that th€overagé section of theHiscox Covernoteloes not include
coverage for punitive damages. Additionally, Defendants argue that the Covernote wtigoubte
excludes coverage for pine damages in the “Exclusichsection of the Covernote. On the
other hand, Plaintiff contends that Defendants’ policies do not prettiedecovery opunitive
damages for Inland Salvage’s failure to pay maintenance and cure. PHsuifargues that
Defendand themselves ardirectly liable for punitive damages due tioeir own failure to pay
Plaintiff maintenance and cure.

A. The Covernote’s “Coverage” Clause

The Covernote includes a “Coveragetlause which outlines the scope of coverage
provided by Hiscox to the insurednland Salvage. (Rec. Doc. 95 p. 3). The “Coverage”
clausestates, in relevant part:

We hereby agree, subject to the terms and conditions and the combined single limit,

deductible and exclusions hereinafter mentioned, to pay all sums which You

become legally obligated to pay, as employer, for compensatory damaged@inde

U.S.C. 8 688 (the scalled “Jones Act”) or the General MaritimeviLaf the United

States, or for transportation, unearned wages, maintenance and cure and burial

expenses, because of Bodily Injury by Accident or Bodily Injury by Disease

including wrongful death at any time resulting therefrom, sustainedybgfajour

enployees arising out of and in the course of their employment by You. . ..

Id. Defendarg arguethat this clause provides coverage only for Inland Salvage’s liability for
compensatory damages. (Rec. Doc. 106,.pPRintiff argues thahe language of this clause
unclear as to whethddefendants’ coveragir maintenanceand cure payments is limited to
compensatory damages(Rec. Doc. 110, p. 3).Plaintiff points out that the claug@ovides

payments “for compensatory damages under 46 U.S.C. § 688 {tadlesh “Jones Act”) or the

General Maritime Law of the United States,for transportation, unearned wages, maintenance



and cure. . . .”ld. Plaintiff argues that this language differentiates coverage for compgnsato
damags claims undethe general maritime law and Jones Act negligence tmverage foother
damages owed in relation ti@ms like transportation, wages,damaintenance and cure. Said
another way, Plaintiff contends that the wordiogmpensatorglamagesdoes not applyo claims
other than those brought under dumes Act and general maritime law negligence.

It is well-settled in maritime law that a seaman is allowed to seek punitive damages for his
employer’s alleged willful and wanton failure to pay maintenance and curBtbéméhe seaman.
Atlantic Sounding Co., Inc. v. Townsei®7 U.S. 404, 424 (2009 Plaintiff's argument starts
with the assertion that Defendants’ policies cover maintenance and cure Eayna¢nnland
Salvage may owe. Plaintiff then contends that the maintenance and cure pdyefentiants
may owe are not limited to payments fammpensatory damages. Rather, Plaintiff asserts that
Defendants’ duty to pay maintenance and cure benefits extends to any pptanitiee damages
award resulting from Inland Salvage’s failure to pay maintenance and &ased on this
reasoning, Plaitiff asserts that punitive damaga®availablefor Inland Salvage’$ailure to pay
maintenance and cure because the “compensatory damage” language does yndb appl
“maintenance and cure” coverage. at pp. 3—4.

Defendants, on the other hand, arthet the “compensatory damages” language applies
to not only“damages under 46 U.S.C. 8§ 688 (thealted “Jones Act”) or the General Maritime
Law of the United Statgsbut alsoto paymentsfor transportation, unearned wages, maintenance
and cure andurial expenses.(Rec. Doc. 981, p. 3). Therefore, Defendants argue they are not
obligatedto pay any punitive damages fimland Salvage’s failure to pay maintenance and cure
because the “Coverage” clause only coymgmentdor “compensatory damages(Rec. Doc.

113, pp. 3-4).



The Courtinterprets the “Coverage” clause readthat the “compensatory damages”
languageappliesonly to damages awardedder “46 U.S.C. § 688 (the salled “Jones Act”) or
the General Miatime Law of the UnitedStates.” (Rec. Doc. 95, p. 3). The clause sructured
in a way to separate “compensatory damages” from damages “for transpouagarned wages,
maintenance and cure and burial expenséd.” Viewing the text of the clause, it is clear “for
conmpensatory damages under 46 U.S.C. § 688 (Hoaked “Jones Act”) or the General Maritime
Law of the United States” is a separate clause from “or for transportationnedeaages,
maintenance and cure and burial expenses.” Therefore, the “compedsatages” language is
not applicable to maintenance and cure. However, this result doakimaitely determinethat
Defendants’ agreement to cover maintenagcure payments includes coverage ponitive
damages. Rather, the Court finds that this syntax dispute regarding the “Coveege’
becomes moot after analyzing the Covernote’s “Exclusions” clause.

B. The Covernote’s “Exclusion” Clause

In addition tothe“Coverage” clausethe Covernot@rovides an “Exclusiosi clause that
provides specific categories of damages that Defendants’ excluded fromgeo&eac. Doc. 95
1, p. 4). The “Exclusion$ clause states, in relevant part:

Thisinsurance does not apply to and thereisno cover age under thisinsurance

for either defence or indemnity in respect of:

Your liability for any fines, penalties, punitive damages, exemplary damages, or
any additional damages resulting from the multiplication of compensatory
damages, however described;
Id. Defendants argue that this clause “explicitly excludes coverage for putatvages, and the
wording of the exclusion must be interpreted according to ‘the general, ordinangmdgpopular

meaning of the words used in the policy.” (Rec. Doc.-106. 7) (iting Ledbetter v. Concord



Gen. Corp, 950809 (La. 1/6/96), 665 So.2d 1166, 116Mended hy950809(La. 1/6/96), 671
So.2d 915).

In contrast Plaintiff argues that this exclusionary clause is unclear and vague as to when
punitive damages are or are ntbowed. (Rec. Doc. 110, ). Plaintiff reads the “Exclusions”
clause to provide that Defendants are not responsible for exemplary or puniiegedeathat result
“from the multiplication of compensatory damagekl’at p. 4. Saiénoher way, Plaintiff would
have this Court find that the clause only excludes coverage for punitive damages if thage punit
damages are awarded as a multipliecmhpensatory damageshe Court disagrees.

While the “Coverage” clause may leave room for conflicting interpretationsC dlet
finds that punitive damages are clearly excluded from coveragier the Covernote’s
“Exclusions” clause. The phrase “or any additional damages resulting fronultygioation of
compensatory damages” excludes coverage for compensatory damages thhitpdiexdroy some
amount—such as when the law provides for treble damages. Rather than providing that the polic
excludes compensatory damages that are dowbledbkd, the clause usésoader language by
excluding “any additional damages resulting from the multiplication of comfmeysiamages.”

On the other hand, punitive damages ravedefined by how they are calculatdalit ratherare
defined bywhy they are inposed. The “Exclusions’clause clearly excludes coverage of any
punitive damages for which Inland Salvage may be liable and separatelyesxctuatrage for
any heightened damages that are the result of the multiplication of catggrdamages.

The Cout finds that thiscenario fits squarely within the confines of Louisiana Civil Code
article 2046—“[w]hen the words of a contract are clear and explicit and lead to no absurd
consequences, no further interpretation may be made in search of the parties’ inger@iv.

Code art. 2046. The wording of the “Exclusbolause is not unclear and vague as Plaintiff has
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argued. Rather, and in accordance with the law, this Court is bound to give legal efffeci¢art
and unambiguous language of Defendants’ insurance policiésls e Courtagrees with
Defendants’ argument. Punitive damages are excluded from coverage underg¢hetepwand
in turn, the Chubb Slip.

C. Plaintiff's DirectLiability Punitive Damages Argument

Plaintiff presents a final argument for why his punitive damages claims against &#fend
should not belismissed. This gument seeks to have Defenddotend directly liable for punitive
damages based dime Defendants’ owrailure to pay maintenance and cureneéts to Plaintiff.

According to Plaintiff,Inland Salvage has been deemed bankrupt by the United States
District Court for the Southern District of Alabama, and has no assets of its Be. oc. 110,

p. 5). Because Inland Salvage has been unabpmy maintenance and cure benefits due to
bankruptcy, Plaintiff contends that the obligation to pay for maintenance and csferired to
Defendants. This argument further reasons that because Defendants kiged tef pay
maintenanc@andcure benefits, Defendants are directly liable for their own “willful and rayit
failure to pay maintenance and cureld. Plaintiff deems the Defendants to have essentially
“stepped into the shoes of [Inland Salvagdi’ at p. 6.

Plaintiff presents the Coumvith hypotheticals and argumensgekingto show why
dismissing his claims for punitive damages would be unfair. However, Plaiasifbresented no
case law nor any source of authority to support his position. The Court finds thatffRlainti
argumentwhich depends on the practical effeof dismissing the punitive damages clainss,
without merit.

The “Conditions” clause of the Covernote clearly states that Defendants aypesy ‘all

sums which [Inland Salvage] become([s] legally obligated to aagmployer. . .” (Rec. Doc.
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95-1, p. 3). The Court agrees with Defendants in finding that this language does not transfer an
obligation of Inland Salvage to pay maintenance and cure. Rather, the obligation to provide
maintenance and cure remainghwinland Salvage. Defendants contracted with Inland Salvage
to cover the payments of maintenance and cure, which Inland Salvage may havig#tiemoixd

pay. Defendants are correct in noting that the duty to provide maintenance and curg wetihain

the employerinland Salvage.

Again, this is a situation where the Court need look no further than the language of the
Covernote. The policyprovides that Defendants agree to pay sumsliiletd Salvage becomes
legally obligated to pay with certain exclusions and limits provided for in tleeagmt.Plaintiff
is permitted by law to bring this action directly against Inland Salvagaisens—in this casgthe
Defendants. La. R.S. § 22:1269. However, an action against an insurer when the insured is
insolvent or bankrupt can only be maintained against the insurer within the confines ofaye pol
The relevant text of Louisiana’s Direct Action Statute stdfgse injured person. . shall have
a right of direct action against the insurer within the terms and limits of the policyslaridaction
may be brought against the insurer alone. . . .” La. R.2:889(B) This statutedoes not
providefor the automatic assumption of m@nance and cui@ligatiors by the insurer when the
insured is deemed insolvent and/or bankruyor does the Covernote provide for the transfer of
that obligation. Rather, Defendants are obligated to pasutine due by Inland Salvage to Plaintiff
in relation to maintenance and cure benefigxcluding punitive damages$Suchis clear fromthe
language of the Covernote.

V.  Conclusion

Defendants have mounted a successful bid to dismiss Plaintiff's putetmages claims.

As stated previously, Defendant Chubb Syndicate 1882’s excess coverage policy adopts the
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language from Defendant Hiscox’s primary coverage policy. Thereforearthlysis of the
Covernote is applicable to both the Covernote and the Chubb Slipp. As a result, both policies
exclude coverage for punitive damages.

While the Covernote’s “Coverage” clause leaves room for reasonable minds tardiffer
their interpretation, the Covernote’s “Exclusions” clause clearly and bigaously excludes
coverage for punitive damages. PIldiidifinal argument—contending that Defendantsre
directly liable for punitive damages ftireir own failure to pay maintenance and cu#is without
merit. Nothing in the law nor the Covernote transfers the obligation to prawrdeing
maintenance and oeipaymentgrom Inland Salvage tbefendants The Covernote does agree to
provide maintenance and cure payments that Inland Salvage may be found legaligdtdigay
Plaintiff. Thus, if a jury would find that Inland Salvage withheld maintenanceadpayments
from Plaintiff, then Defendants would be contractually obligated under theiictesgppolicies to
provide those payments. However, Defendants expressly exchodedage of anyunitive
damages assessed against Inland Salvage. SucHasvthetween the parties; arttis Court is
bound to enforce #t law

For the foregoing reasons, the C@BRANT Sthe motion and dismisses Plaintiff’s claims

for punitive damages against Defendantsddix and Chubb Syndicate 1882.
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Accordingly;

IT IS ORDERED thaDefendantsMotion for Partial Summary Judgment Regarding
Punitive Damages is GRANTED. Plaintiff's claims against Defendants Hiscox Dedicated
Corporate Member Limited and Catlin Syndicate Limited Subscribing to GoteeNO4MM 34-
104903 and Chubb Syndicate 1882 for punitive damageBIési! | SSED WITH PREJUDICE.

December 192017
C t

J c.gAlNEvj L
NIFPED SUATES ICT JUDGE
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