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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

FIRST BANK AND TRUST CIVIL ACTION
VERSUS NO. 14-2017
SCOTTSDALE INSURANCE COMPANY SECTION: “G"(1)

ORDER AND REASONS

This litigation arises because Plaintiff First Bank and Trust disputes the propriety of
Defendant Scottsdale Insurance Company’s attempted payment of insurance proceeds jointly to
Plaintiff First Bank and Trust and itdeged debtor Edward Neely, a non-parBlaintiff asserts that
it is entitled to a judgment for the full amounttbé sums Defendant attempted to pay. Defendant
maintains that it has fully discharged its obligatiPresently pending before the Court is a “Motion
to Dismiss Pursuant to Federal Rule of Civil Procedure 12(B){@®t by Defendant. Having
considered the motion, the memoranda in support, the memorandum in opposition, and the
applicable law, the Court will deny the pending motion.

|. Background

A. Factual Background
In its complaint, Plaintiff keges that Defendant issued a policy of insurance to Edward

Neely covering seven properties in New Orleans (“Insured Properfiédjntiff contends that

! Although Neely is not a party to this action, the Gauars informed shortly before deciding the instant motion
that Neely was involved in a prior proceeding relatgtiéansurance policy at issue here, Civ. Action No. 14Négly
v. Scottsdale Insurance Compaiiyne parties have informed the Court ttiegt prior proceeding has no effect on the
arguments advanced in connection with the instant motion.
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Defendant’s insurance policies designate it as the loss payee / moftgdgjetff maintains that
Neely is obligated to it, and ginted it a multiple indebtedness mortgage on the insured properties
to secure his obligatiohAccording to Plaintiff, Edward dely and Sheryl Neely, neither of whom
are parties to this suit, executed two promissory notes to it on January 29, 2008: a note for $977,600
and a note for $465,00@oth notes, Plaintiff asserts, a@cured by the mortgage upon the insured
properties; principal amounts of $990,000 280,000, plus additional amounts, remain due on
the notes.

Plaintiff alleges that Defendant tendered twedaks to Neely in connection with damage to
the insured properties, including a checthimamount of $89,750, dated June 30, 2014 (“Check 1")
and a check in the amount of $16,978.70, dated August 18, 2014 (“Check 2"), both of which
Plaintiff possessed at the time it filed its compl&iRtaintiff asserts that the terms of Defendant’s
insurance policy with Neely entitle Plaintiff the amounts due under the policy, since its interest
in the mortgage is superior to Neely'Blaintiff contends that, as the loss payee/mortgagee, it has
“a direct cause of action” against Defendant for the amounts due under the policy, for the full

amounts of both checR$Plaintiff seeks these amounts, plus costs and legal intérest.

*1d. at p. 3.
5 |d.

% |d. Edward Neely and Sheryl Neely executed Note 1. Edward Neely executed Note 2. Plaintiff contends that
the amount of Note 2 was subsequently changed to $468,922.25.



B. Procedural Background

Plaintiff filed a complaint wittthis Court on September 4, 20%4he matter was initially
assigned to Section “J” of this Court, but Section “J” entered an “Order of RééosaBeptember
8, 2014, causing the matter to be reassignedgdction, Section “G.” On September 9, 2014,
Plaintiff filed anex parteé‘Motion to Deposit Original Checks for SafekeepintjThe Court granted
Plaintiff's ex partemotion on September 10, 2014, causing Chécksd 2 to be deposited with the
Clerk of Court pending the resolution of this mattedn December 11, 2014, Defendant filed a
“Motion to Dismiss Pursuant to Federal Rule of Civil Procedure 12(b}{6)id’'December 23, 2014,
Plaintiff filed an opposition to Defendant’s motibnOn January 2, 2015, with leave of Court,
Defendant filed a reply in further support of its mottén.

Il. Parties’ Arguments

A. Defendant’s “Motion to Dismiss Pursuant t6ederal Rule of Civil Procedure 12(b)(6Y
In its motion to dismiss, Defendant contends that it “satisfied all duties it owed under the
policy by issuing the check in the names of bothdiR}lff and the named insured,” and that Plaintiff

therefore has failed to state a claim upon which relief can be grdmetendant asserts that the
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Mortgage Clause in its insurance policy proddeat amounts due under the policy would be “paid
to the mortgagee and you [Edward Neely], as interests appesecording to Defendant, this
Clause is a “simple or open mortgage cé&ushich, under Louisiana law, does not confer “a
separate contractual right of action against the mortgagor’s instirer.”

Defendant contends that under both simple and “standard” loss payee clauses, the insurer
“typically” provides a joint check tthe insured and the loss pay&eThe policy at issue here,
Defendant maintains, requires Defendant toudelboth names on the check, and the policy’s use
of the phrase “as interests appear” operatpeeteent the named insured from taking payment upon
the check when the mortgagee has priority of payiidiite question of priority, Defendant asserts,

“is an issue solely bewen the named insured and its mortgagee and does not restrict the insurer
from including both names on payments made under the pétibgfendant asserts that it complied

with its obligations under the clause by payingskes owed under the policy to both Plaintiff and
Neely?® Defendant further contends that it has diveesame thing “on eight prior occasions” while
adjusting claims filed on the Insured Propertia#) wo objection from Platiff; this prior history,

Defendant contends, “exemplifies the propriety” of its payment prétess.

2 |d. at p. 4.
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Defendant asserts that it cannot be held liable unless “the responsibility of determining the
amount due on the mortgage” is placed dhiefendant maintains that this responsibility should
not be placed upon it, because: (1) it is not directplved in the mortgge; (2) the insurance
policy does not expressly impose this duty; andt(@)illogical to require it to determine what is
due under the mortgage and apportion paymentsdiogty, because it is not privy to the current
balance on the mortgageTherefore, Defendant asserts, the only duty it has is to issue payments
in the name of the mortgae and the named insur@defendant maintains that it issued payments
in this way, consistent with Louisiana lawpdatherefore is under nobligation to take the
“additional steps suggested by [P]laintiffff.”

B. Plaintiff's Opposition

In opposition to Defendant’s motion to dismigdaintiff asserts that because Defendant
issued checks that it cannot redeem withoetahdorsement of Neely, it has received “only two
pieces of paper” that are “essentially worthlaagheir own right, negating Defendant’s assertion
that it has satisfied its duties under the poffcy.

Plaintiff contends that the Mortgage Clausd®efendant’s insurance policy required it to
make payments according to an allocation of interests in the insured propétfipayment by

joint check could satisfy the insurer’'s obligation,” Plaintiff contends, “there would be no

% 1d. at p. 8.
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requirement that the payment be made ‘as interests appHRlaihtiff maintains that this phrase
permits it to recover the full amount of payrmelue to it from Scottsdale, including the full
insurance payment where, as here, its mortgageest exceeds the total amount payable under the
policy.** According to Plaintiff, “[t]he jurisprudence has always held” that provisions like the Clause
at issue here “creates a right, which can be enforced by the lender, in a direct action against the
insurer.’®®

Moreover, Plaintiff contends, the distinction between an open clause and a Union clause is
only relevant “when the insured has violated kcggrovision that would cause the insured to deny
coverage.* Here, Plaintiff avers, no suaholation has been claimé#l. Nonetheless, Plaintiff
argues that Defendant incorrectly characterized thiegage clause atissue here as an open ctause.
Rather, Plaintiff asserts, the disputed mortgage clause contains language establishing that it is a
Union or standard clause, under which there isdmabt” that it has a direct right of action against
Defendant under Louisiana ld.

Plaintiff argues that if Defendant is concetrabout being required to pay claims against it
twice, then it is entitled to initiate an interpleador, in Louisiana, a concursus) proceeding to

determine the parties’ entitlement to payment before it fid3gintiff maintains that Defendant’s
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chosen method of payment is insufficient where, as here, the parties are unable to resolve their
disagreements about their entittlement to payment under the frdisgead of “simply dropping
the multiple payee check into the midst of the pag@elsencouraging them to fight it out,” Plaintiff
asserts, Defendant “is required byptsicy to actually pay the clainf®In light of this obligation,
Plaintiff argues, interpleader is the proper poage to follow to safeguard the disputed funds until
claimants’ interests are determirféth the present case, Plaintitfitends, it is entitled to the entire
amount payable under the policy, and Neely is entitled to nothing; therefore, Plaintiff maintains, it
has stated a claim upon which relief can be granted.
C. Defendant’s Reply

In further support of the instant motion, Defentdargues that Plaintiff has cited no authority
supporting the assertion that “an insurer is requoéssue the property damage check solely in the
mortgagee’s name,” demonstrating that Plaintiff “is not entitled to the relief it s€eks.”

Defendant further contends that it is immatkewhether the Mortgage Clause at issue here
is an open clause or a Union clause, becausdlistinction only “becomes relevant when the
insured has violated a policy provision thatuld cause the insurer to deny coverafj&tich is not

the case here, Defendant maintains, because it has not denied coverage, and indeed has “made

2 1d. at pp. 14-15.

4 1d. at p. 15.

4 d.

% Rec. Doc. 22 at p. 1.

% 1d.



payment of sums due under the poli¢y&ccording to Defendant, Plaintiff's cited authority does
not show that “the extent and priority of payment” must be “determined by the in§urer.”
Furthermore, Defendant argues, it would baiagt Louisiana law to require it to issue a
check solely to Plaintiff, because a check issoedlaintiff alone would deprive the attorney (to
whom Check 1 is also made payablef the right to paymerif.According to Defendant, Louisiana
law provides that the attorney’s interest in payment trumps the interest of the loss' payee.

[ll. Law and Analysis

A. Legal Standard: Rule 12(b)(6)

On a motion to dismiss pursuant to Federal Réil€ivil Procedure 12(b)(6), this Court is
called upon to “to determine whether the plaintiffestid legally cognizable claim that is plausible,
not to evaluate the plaintiff's likelihood of succe$sTo survive dismissal pursuant to Rule
12(b)(6), the plaintiff “must plead enough facts to state a claim to relief that is plausible on its
face.”®® A claim is facially plausibléwhen the plaintiff pleads factual content that allows the court

to draw the reasonable inference thatfendant is liable for the misconduct allegg@lthough

47 1d. at pp. 1-2.
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the Court accepts “all well-pleaded facts as traagd views those facts “the light most favorable
to the plaintiff,” the Court need not “accehe plaintiff's legal conclusions as trug.”

B. Legal Standard: Documents Attached and Referenced in the Complaint and Motion
Papers

In connection with the present motion, both pantedy on certain documents attached to the
complaint and the motion papers. Plaintiff attached copies of the checks and Neely’s mortgage
agreement to its complairft. Defendant attached a copy of Neely’s insurance policy and related
schedules to its motioti.On a motion to dismiss, a districourt must consider the complaint,
“documents incorporated into the complaint by rafeeg” as well as “matters of which a court may
take judicial notice “The court may also consider docune@ttached to either a motion to
dismiss or an opposition to that motion when theuduents are referred to in the pleadings and are
central to a plaintiff's claims:®

In light of these rules, thiSourt may consider the attachéacuments at issue here, with
the exception of the schedules related to the insurance fiecwhich Plaintiff does not refer in
its complaint. The insurance poliyattached to the instant moti®hiChat policy is identified and
discussed in Plaintiff's complaint, and is a cahbasis of Plaintiff'sclaim against Defendant,

because Plaintiff alleges that it is a payee utfepolicy’s Mortgage Clause who has not yet been

% d.
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paid®? Therefore, the Court may consider the masige policy on the present motion. Additionally,
Checks 1 and 2 are attached to Plaintiff's compfdiRiaintiff alleges that although Defendant
issued Checks 1 and 2 in response to a claim under the insurance policy, it is entitled to the full
amounts stated on each chétklherefore, these documents vi#l considered. Finally, Plaintiff
alleges that the payees’ respective interests aeendi@ed by the status dleely’s payment of the
promissory notes, which are seed by the mortgage agreenféattached to the complaifftThe
Court will also consider this document.
C. Legal Standard: Interpretation of Insurance Contracts

The parties dispute whether, in light of theurance policy at issue here and the applicable
law, Plaintiff has stated a claim upon which relief may be granted. Although the existence and
relevant language of the insurance policy itself are not themselves disputed, Defendant maintains
that Plaintiff has failed to state a claim becatibas no duty, under the undisputed language of the
policy, to determine the parties’ respectimterests in the peeeds of the policy. Irluggins v.
Gerry Lane Enterprises, Incthe Louisiana Supreme Court set forth the principles to be applied
when interpreting insurance contracts, stating that:

An insurance policy is a contract between the parties and should be construed using

the general rules of interpretation of contracts set forth in the Civil Code. The

judicial responsibility in interpreting insurae contracts is to determine the parties'

common intent. Words and phrases used in an insurance policy are to be construed

using their plain, ordinary and genergbisevailing meaning, unless the words have
acquired a technical meaning.

2 Rec. Doc. 1 at p. 3.

% Rec. Doc. 1-2; Rec. Doc. 1-3.
5 1d. at p. 4.

Rec. Doc. 1 at pp. 3-5.

% Rec. Doc. 1-1.
10



An insurance policy should not be interpreted in an unreasonable or a strained

manner so as to enlarge or to restrict its provisions beyond what is reasonably

contemplated by its terms or so as to achieve an absurd conclusion. Unless a policy

conflicts with statutory provisions or public policy, it may limit an insurer's liability

and impose and enforce reasable conditions upon the policy obligations the insurer

contractually assumés.
D. Analysis

1. Direct Right of Action

Considering Defendant’s original motiongaais and Plaintiff’s memorandum in opposition,
it appears that the parties initially disputed vileethe Mortgage Clause contained in Defendant’s
insurance policy allows Plaintiff to assert a mlaagainst it for the amounts paid in Checks 1 and
2. Defendant asserted that the Clause is a “simpbpen mortgage claysand therefore does not
give Plaintiff a “separate comtctual right of action” against9t Plaintiff, in opposition, countered
that the clause is a standard (or “Union”) claligelaintiff nonetheless gued, however, that the
distinction is immaterial here, because a mortgagee “direct right of action” against the insurer
under either type of clause, unless them d¢aim that the insured violated the poli€yn reply,
Defendant appears to concede this argument, stating that “the characterization of the [C]lause is a
non-issue” unless “the insured has violated a pgrovision that would cause the insurer to deny
coverage.” Defendant now maintains that “[t]he sodslie in this case is whether, as a matter of

law, [Defendant] is required to make property damage checks solely to the mortgagee . . . [or

whether it is] proper to make checks payable jointly to the named insured, the insured’s attorney,

67 2006-2816, 957 So0.2d 127, 129 (La. 5/22/07) (citations omitted).
% Rec. Doc. 11-1 at p. 6.
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and the mortgage€?'Considering that Defendant and Ptd&fmow agree that the characterization
of the Clause is not an issulee Court will now turn to the scopé Defendant’s duty, if any, under
the Clause.

2. Defendant’s Duty

Apart from disputing how the Clause at isslnould be characterized, Defendant contends
that Plaintiff has failed to state a claim agaibdecause “it satisfied all duties owed under the
policy” by issuing a check payable to Plaintiff and Ne@llaintiff counters that the Defendant
failed to “allocat[e] . . . the interests in the propénsured, and . . . [pay] the proceeds of the policy,
according to those interests,” as it was obligated t@ do.

a. Defendant’s Cited Authority
I Insurers’ Use of Joint Checks

In support of dismissal, Defendant initiallites several cases support of the general
proposition that insurers “typically” issue payments by joint cHe@dthough these cases suggest
that payment by joint check may occur without pgsaany problems for the insurer in certain cases,
none of the cases address what, if anything, an insurer is required to do to ascertain the parties’
respective interests in insurance proceeds.

First, inRiver Bend Capital, LLC v. Lloyd’s of Londanited by Defendant, the Louisiana

Fourth Circuit Court of Appeal noted that thaiohant had settled with the insurer, and therefore

2 1d. at p. 1.
™ Rec. Doc. 11-1 at p. 6.
" Rec. Doc. 17 at p. 4.

* Rec. Doc. 11-1 at p. 6.



affirmed summary judgment based upon themtitive defense of accord and satisfactfoks part

of the settlement agreement at issue, the inssgeed a joint check to the insured and its mortgagee,
which these payees then jointly endor§dd.River Bengthe parties did not dispute this method

of payment, and the court did not address whether it was consistent with the insurer’s responsibilities
under the policy at issue. Therefore, the decisimds little light on the issue presently before the
Court.

Defendant also cite3 W. Warren & Associates v. Audubon Insurance {Dowhich the
Louisiana Third Circuit Court of Appeal affirmatle district court’s dismissal, on prescription
grounds, of an insured’s claims against his insurer and his mortffatieere, the insurance
company issued a check payable to the plaintiff and the mortgagee, and mailed that check to the
mortgage€? Without the plaintiff's authorization, thmortgagee applied the entirety of the check
to the plaintiff's outstanding debt$.The plaintiff, in turn, suedhe insurer and the mortgagee,
alleging that the insurer breached the insurance contract, and that the mortgagee breached its
fiduciary duty by applying the insurae@ proceeds to his outstanding lo&nReasoning that the

action was “essentially one for the recovery afgereds on an insurance policy,” the court held that

76 2010-1317, 63 S0.3d 1092, 1094 (La. App. 4 Cir. 4/13/11).
" Id. at 1095.

78 93-1650, 638 S0.2d 1241 (La. App. 3 Cir. 7/6/94).
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the action was governed by a one-year prescriptive period and was untimely, as it had been filed
long after the one-year period had elag8ed.

AlthoughJ.W. Warrerinvolves a dispute regarding a mortgagee’s entitlement to insurance
proceeds, it does not address the insurer’'swbkn a mortgagee and a policyholder dispute how
a joint payment should be allocated. In any event, the claims in this action were dismissed as
prescribed. Therefore, the case is not instructive here.

Further, Defendant cité8rooks v. Canadian Universal Ins. Cn which the Louisiana
Second Circuit Court of Appeal affirmed the district court’s judgment based in part upon its
conclusion that the insurer properly elected tothayinsured for damage to an automobile, rather
than to repair it? There, the insurer issued a joineck to the plaintiff and the loss pay&dhe
plaintiff, apparently preferring that the car betéled,” did not authorize the car’s dealer to make
repairs, and subsequently filed suit against the inSuteis not clear from th&rooksopinion
whether the plaintiff and the loss payee disputbdther the plaintiff was entitled to the insurance
proceeds in the first instance, and the court dichddtess whether the insurer was responsible for
ascertaining how those proceeds should be allocated. Accordingly, the case offers little guidance
here.

Defendant also citd&/PL Marine Services, Inc. v. Woods-Tucker Aircraft & Marine Leasing

Corporation in which the parties disputed their entitient to a portion of insurance proceeds paid

82 |d. at 1243.
8 345 So.2d 963, 965 (La. App. 2 Cir. 1977).
8 1d. at 964.

% |d. at 964-65.
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to them by joint check Specifically, the plaintiff asserted that the defendant wrongfully withheld
some of the proceeds, in violation of a “Blawat Charter / Lease Agreement and Guaranty” to
which both it and the defendant were partiéhe trial court entered judgment for the plaintiff, and
the appellate court affirmed, with amendments to the judgment, based upon its interpretation of the
agreement in dispuf@.Although this case involves a dispute regarding the allocation of insurance
proceeds, the insurer was not a party, and theetoaised on an agreement between payees, rather
than upon the insurance policy itself. The respolitséis of the insurer do not appear to have been
in dispute. Therefore, this case, like those discussed above, does not address the issue presented
here.
il. Insurers’ Liability

Defendant also cites, and attempts to digtish, two cases in which Louisiana courts found
insurers liable for failure to coply with the payment procedures set forth in the applicable
insurance contract. i@hrysler Credit Corp. v. Louisiana Ins. Guar. As<ited by Defendant, the
Louisiana Fifth Circuit Court of Appeal held treat insurer was liable to a loss payee for its failure
to include the loss payee’s name on a clédk.that case, the policyholder designated the plaintiff
as aloss payee in her insurance pofidhe policyholder subsequently made a claim on that policy,

and the defendant issued a check payalhetpolicyholder alone, whereupon the policyholder kept

8 361 So0.2d 1304 (La. App. 1 Cir. 1978).

87 1d. at 1305.

8 |d. at 1306.

8 514 So.2d 245, 248 (La. App. 5 Cir. 1987).

% |d. at 246-47.
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the money? After the policyholder declared bankruptche plaintiff sued the insurer for its
interests in the insurance proceeds, and obtained a judgment in it§?falerappellate court
affirmed, noting that the insurance policy contdieloss payable clause that made the insurer
“liable for the value of the loss to the extentrad policy limits,” and obligated it to “direct payment
to the designated loss payee up to the balance of the mortgag&® debt.”

Defendant contends th@hrysler Creditis distinguishable from the present case, because
the insurer there omitted a loss payee’s name fn@xtheck, whereas both Plaintiff and Neely were
named on the checks at issue here. Indélkd;sler Creditholds only that an insurer must fully pay
a mortgagee that is entitled to payment. It does not, however, address what party is responsible for
allocating that payment, nor whether payment by joint check is sufficient where, as here, the payees
dispute their entitlement to the payment pursuant to an “as interests appear” clause.

Finally, Defendant citeSiti Mortg., Inc. v. Chas& In that case, the policyholder named the
plaintiff and another entity as mortgagees in her insurance golitye policyholder filed a claim
with the insurer, but passed aybefore the claim was paitiThe policyholder subsequently paid
the claim by issuing a check payable to: (1)gbkcyholder, (2) the other named mortgagee, and

(3) “CIT,” care of the insums executor, in that ordéf The executor took the money and failed to

o d.

% 1d.

% 1d. at 247-48 (citations omitted).

% 2011-0661, 81 S0.3d 255 (La. App. 4 Cir. 12/14/11).
% |d. at 256.
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pay the mortgagees, whereupon the plaintiff mortgagee sued the executor and the insurer, alleging,
among other things, that the insurer “breachedatgractual and fiduciary responsibilities” under

the insurance policy by issuing theeck to CIT, care of the execufBrThe defendant
unsuccessfully moved for summary judgment, andreesten appeal that the district court erred in
denying its motion, because the plaintiff “failedgmduce any evidence to contradict” that the
defendant satisfied its duties under the poificy.

The Louisiana Fourth Circuit Court of Appsalffirmed the denial of summary judgment,
reasoning that the check “did not follow the ordepayment detailed in the policy of insurance,”
which required that “ the order of payment will be the same as the order of precedence of the
mortgages,” if “more than one mortgage is nam@éd.”

Defendant contends th@hases distinguishable from theresent case, because liability in
that case “was not based on the nfactthat the check was issued jointly to the named insured and
the mortgagees™ Indeed, the court iChasefound a genuine issue of material fact regarding
whether the insurer complied with the insurapckcy based upon the insurer’s failure to properly
list the payees in the proper order on the check. It did not address whether the insurer was required
to determine how much each payee was owed. Thigage clause atissue in the present case, like
the mortgage clause at issu&€inase contains language stating thtae “order of payment will be
the same as the order of precedence of the nga$gaHere, however, Plaintiff does not argue that

Defendant incorrectly stated the order of payment on the joint checks. Rather, it argues that

% 1d. at 257.
% 1d.
100 1d. at 259.

101 Rec. Doc. 11-1 at p. 9.
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Defendant is responsible for determining how matkhe proceeds should be paid to Plaintiff.
Accordingly,Chaseés distinguishable from the present case, and provides little guidance regarding
whether Plaintiff has stated a claim.
b. Plaintiff's Cited Authority

In opposition to the instant motion, Plaintiff initially provides a dictionary definition of
“ATIMA,” an acronym for “as interests appear,phrase included in the Mortgage Clause at issue
here. That definition states that the phrase “is siomes used in insurancelmies to show that the
named insured has an interest, usu[ally] an ecifipd one, in the property covered by the policy
and is entitled to benefits to the extent of that interest. The phrase is also used in the policy’'s
mortgage clause to protect the mortgagee’s real-property int&¥daaintiff also cites a dictionary
definition of “mortgage clause,” which states, imtpthhat “such a clause usu[ally] provides that any
insurance proceeds must be allocated betvieemamed insured and the mortgagee ‘as their
interests may appear:® Plaintiff contends that these definitions support its assertion that the
instant mortgage clause “require[s] an allocation of the interests in the property insured, and a
payment of the proceeds of the policy, according to those intet&sts.”

As noted above, the Louisiana Supreme Court instructs that “[w]ords and phrases used in
an insurance policy are to be construed using fiein, ordinary and generally prevailing meaning,

unless the words have acquired a technical meatinglére, both parties acknowledge that the

102 BLACK’SLAw DICTIONARY (10th Ed. 2014).
103 |d
104 Rec. Doc. 17 at p. 4.

1% Huggins 957 So.2d at 129.



Mortgage Clause contains an ATIMA provision. If the above-quoted dictionary definitions are
representative of the “generally prevailing meafiof ATIMA, then the presence of an ATIMA
provision in the instant Mortgage Clause suggtwsis Plaintiff is entitled to a share of payment
under the policy commensurate with its intereBigaintiff further contends, however, that the
ATIMA provision here would be meaninglesstibnly required Defendant to issue a joint check
to all payees, rather than determine how the payees’ interests actually'&ppear.

Plaintiff also quotes GUCH ONINSURANCE, a national insurance law treatise, in support of
the propositions that: (1) a mortgagee may “recover the whole amount . . . [of a payment] in his or
her own name, if the mortgage debt exceedbot®” and (2) where the amounts due on the policy
are disputed, it is “incumbent on the insureritbex seek an accounting of the monies owed, or a
verification and acceptance byetimortgagor and mortgage®!” Although this second point
supports Plaintiff's assertion that Defendant was obligated to ascertain the amounts due to each

payee, the treatise cites no Louisiana authority on p8int.

1% Rec. Doc. 17 at pp. 4-5.

197 STEVEN PLITT, DANIEL MALDONADO, ET AL 4 COUCH ONINSURANCE § 65:17 (3d Ed. 2014). Plaintiff also
cites a Louisiana treatise which generically déswithe characteristics of mortgage clausesLi¥W1 SHELBY
MCKENZIE& H. ALSTONJOHNSONIII, 15LA. Civ. L. TREATISE, INSURANCELAW & PRACTICES 10:220 (4th Ed. 2014)

(“If a policy is procured by and issued to the owner ofpteperty, the method chosen to reflect the creditor's interest

in the property is usually to include a ‘loss payee’ or ‘lusgable’ clause in the policy. This clause contains language
noting the identity of the creditor and providing that the amounts payable under the policy upon occurrence of the insured
risk are payable to the insured and the creditor ‘as intex@stppear’ or some similar phrase. This is a recognition of

the nature of most security arrangements, in which the gttefréne insured owner is increasing gradually as he makes

his payments of principal and the interest of the creditor amighof the security interest is decreasing at the same rate.
Thus itis impossible to fix their respective interests in adearequiring the statement that the payment be made as their
interests respectively appear at the time of loss.”).

198 plaintiff also quotes a Louisiana treatise that dieestiin general terms, the use of loss payee clabses.
Rec. Doc. 17 at pp. 7-8.
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However, Plaintiff cite®urbin v. Allstate Ins. Co.in which the Louisiana Second Circuit
Court of Appeal noted that:

It is well established as the law of Louisiana that where insurance is taken out by the

mortgagor for the benefit of mortgagee, or is made payable to the mortgagee as his

interest may appear, the mortgagee iitled to the proceeds of the policy to the

extent of his mortgage debt, holding thepdus, if any, after the extinguishment of

his debt for the benefit of the mortgaddy.
Based upon this language, it appears atbin supports the proposition that a mortgagee is
entitled to its rightful share of insurance proceetiere, as here, the insurance policy at issue is
payable to the mortgagee and the policyholdeirntasests may appear.” Although the decision does
not set forth what the insurer is obligated to dthaevent of a disputeetween the mortgagee and
the policyholder, the decision nonetheless suggests that the relevant inquiry is not whether the
insurer attempted to pay the mortgagee in acceelatith its interests, but whether the mortgagee
was actually paid:*°

Consistent with this reading Boups Marine Transport, Inc. v. Zurich Ins. ¢8also cited
by Plaintiff. InToups,a district court in the Easterndiict of Louisiana observed, citirigurbin,

that Louisiana law provides that “where a mogtgatakes out insurance to pay the mortgagee as

its interest may appear, the proceeds are patddithe mortgagee andelexcess is then for the

109 267 So.2d 779, 781 (La. App. 2 Cir. 1972) (cithdams v. Allen19 So.2d 578, 580 (La. App. 1 Cir.
1944)).

110 1n addition taDurbin, Plaintiff cites White System of Alexandra v. Merchant's Fire Assur. Corp. of N.Y.
53 S0.2d 697 (La. App. 2 Cir. 1951), a case in which the Llanastecond Circuit Court of Appeal held that a loss payee
clause containing an ATIMA provision “virtually [made] themgagee an insured in equal status to the [policyholder],”
and thereby permitted the mortgagee to assert a odasdon against the insurer. The partiegvhite Systerdid not
raise the issue of whether the insurer could dischargélitgations under a loss payee clause issuing a joint check to
the policyholder and the mortgagee—indeed, the insurer in that case denied the underlying insurance claim—and the
court, having no reason to address that issue, did not do so.

11 636 F.Supp. 847, 849 (E.D. La. 1986) (Schwartz, J.).
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benefit of the mortgagor** This decision’s reading durbin suggests that an insurer is required
to make payments according to the parties’ respective interests.

Finally, Plaintiff cites, without explanatioAmerican General Fire & Cas. Co. v. ReB&e
andHurtado v. Riverside Court Condominium Ass'n Phase Il,'fidlecisions from the United
States Court of Appeals for tikafth Circuit and the United Stat&istrict Court for the Eastern
District of Louisiana, respectively. Reesgthe court, citingourbin, noted that “the general law
in Louisiana is that where an insurance polgyaken out by a mortgagor for the benefit of a
mortgagee, the mortgagee is entitled to the proagfatie policy to the extd of the mortgage debt
due at the time of loss*® The court then proceeded to consider a more specific issue: whether
Louisiana law supported reforming an insuranmetiact for the benefit of a previously unnamed
mortgageé!® In Hurtadg, the court, quotindpurbin, held that an insurer’s settlement agreement
properly provided for payment to a mortgagee, pamsto the loss payee clause in the applicable

insurance policy*’ Although both cases ciBurbin, neither case addresses the issue presented here.

12 1d. at 849.

113 853 F.2d 370 (5th Cir. 1988).

114 No. 07-8671, 2009 WL 3614435 (E.D. La. Oct. 29, 2009).
115 853 F.2d at 373.

16 d.

1172009 WL 3614435 at *2 (“The Plaintiffs' insurance ppl@med Wells Fargo as a mortgagee and required
that any loss payable be paid to the Plaintiffs and thegagee. Further, Louisiana law required Wells Fargo to be
named as a loss payee. ‘It is well established as the lapuafiana that where insurance is taken out by the mortgagor
for the benefit of mortgagee, or is made payable to thiegagee as his interest may appear, the mortgagee is entitled
to the proceeds of the policy to the extent of his mortgage debt, holding the surplus, if any, after the extinguishment of
his debt for the benefit of the mortgagor.’).
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C. Plaintiff’'s Claim

In the instant motion, Defendant asserts thaa @mstter of law, it has “satisfied all duties”
it owed under the insurance poliby paying the proceeds in dispute to Plaintiff and to Neely by
joint check!!® Plaintiff appears to agree that “[t]he lafacts in this case do not appear to be in
dispute,™® but counters that Defendamds not discharged its duties under the policy, because the
payees cannot agree on how the proceeds aredistbbuted, and therefore refuse to endorse the
check!® In these circumstances, Plaintiff asserts, no payment has been made, because the two
checks issued by Defendant are “essentially worthféss.”

Neither party cites a case directly addressihgther an insurer may satisfy its obligation
to proceeds “as interests appear” by issuing agbietk to two parties who dispute their respective
entitlement to the proceeds. Rather, Defendant’s cited cases support the propositions that: (1)
payment by joint check does not always provoke litigation against the in&aned;(2) an insurer’s
failure to pay proceeds according to the terms of the policy may expose it to ligbility.

Plaintiff's cited authority, however, suggests that where, as here, an insurance policy
contains an ATIMA provision, a mortgagee mayestaiclaim for recovery of insurance proceeds

if the mortgagee has not been paid in accordance with its interestsfiGly, the Louisiana

118 Rec. Doc. 11-1 at p. 6; Rec. Doc. 22 at p. 1.

119 Rec. Doc. 17 at p. 2.
120 Rec. Doc. 17 at pp. 14-15.
21 d. at p. 2.

122 See River Bend Capit#i3 So.3d at 1094-93;W. Warren638 So.2d at 1241-4Brooks 345 So.2d at 964-
65; WPL Marine Services861 So.2d at 1304-05.

123 Chrysler Credit514 So.2d at 247-4&hase 81 So0.3d at 259.
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Second Circuit Court of AppealBurbin decision instructs that whesras here, “insurance . . . is
made payable to the mortgagee as his interegtyp@ear, the mortgagee is entitled to the proceeds
of the policy to the extent of his mortgage déloiding the surplus, if any, after the extinguishment
of his debt for the benefit of the mortgag&t Accordingly, the determinative question appears to
be whether the mortgagee has actually been pamtordance with its interestather than whether
the insurer has unsuccessfully attempted to make payment to rival payees.

This interpretation is consistent with the plain language of the Mortgage Clause at issue
here'® As noted above, the Clause states, in part:fiffz mortgagee is named in this policy, any
loss payable . . . will be patd the mortgagee and you, as interests apgé&artiis provision does
not address attempted, but unsuccessful, paynk&ather, under this provision, Defendant is
obligated to actually make payment to Plainiiffaccordance with its interests. Therefore, if
Defendant attempts to make payment, but this attempt is unsuccessful, then Defendant, as the
insurer, has not discharged its obligations under the p@licy.

In light of this language, and in light Dlurbin and other Louisiana decisions, it appears that

Plaintiff has stated a claim for the proceeds. Spdifi, Plaintiff alleges that Neely owes it the full

124 See267 So0.2d at 78 Bee also Adam&9 So.2d at 580 (“[I]t is now wedistablished, without the necessity
of citing authorities, that where insurance . . . is made payable to the mortgagee as his interest may appear, the mortgagee
is entitled to the proceeds of the policy to the exterthi®fmortgage debt, holding the surplus if any, after the
extinguishment of his debt, for the benefit of the mortgagakshoted above, federal courts have also appligthin.

125 See Huggingv57 So.2d at 129 (“Words and phrases used in an insurance policy are to be construed using
their plain, ordinary and generally prevailing meanunggess the words have acquired a technical meaning.”).

126 Rec. Doc. 11-2 at p. 36ee als®Rec. Doc. 11-1 at p. 2 (quoting same); Rec. Doc. 17 at p. 1 (quoting same).

127 Defendant contends that it is “illogical” to requitréo ascertain payees’ respective interests in insurance
proceeds, because it “is not in a position to determine the exact amount due on the mortgage and to decide whether the
check is payable to one or both and in what amounts.”[Ber.11-1. To decide the instant motion, which involves a
claim for proceeds paid in two cheglsrsuant to a single insurance politye Court need not address whether an
insurer generally must do more than Defendant did here. Rather, purshartitoand in light of the plain language
of the Mortgage Clause, it is only necessary to considethahBlaintiff here has plausibly alleged that it has not been
paid as its interests appear.
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amounts stated on Checks 1 and 2, making those astaroperly payable” to it, rather than to
Neely!?® Plaintiff further alleges that it is ade payee/mortgagee under the policy issued by
Defendant, and is therefore entitledidgment against Defendant for these amotifiherefore,
Plaintiff has alleged both its entitlement to the proceeds and Defendant’s failure to pay those

proceeds in accordance with Plaintiff's interestkii@these factual allegations as true, Plaintiff

has plausibly stated a claim for the proceéUs.

128 Rec. Doc. 1 at pp. 4-5.
129 1d. at p. 5.

130 1n reply, Defendant argues, for the first time, teguiring it to “issue a check solely to [Plaintiff]” would
be “against Louisiana law,” because such a check wouldagount for attorney’s fees owed. Rec. Doc. 22 at p. 3. As
noted above, however, the determinative question for purpbsies instant motion is whether Plaintiff has plausibly
alleged that it has not yet been paid its share of theepds in accordance with the terms of the Mortgage Clause.
Plaintiff alleges in its complaint that it is entitled to thikamount of the proceeds due under the policy, and in deciding
the instant 12(b)(6) motion, this Court takes Plaintiff's facsllabations as true. To the extent that factual disputes may
exist regarding the amount of proceeds to which Plaintiff is entitled, those disputes not properly before the Court on this
12(b)(6) motion. Defendant also contends that it had previously paid Plaintiff and Neely by joint check without
provoking a dispute, raising the question of why the chedksus here are deemed “worthless” by Plaintiff. Rec. Doc.
22 at p. 4. On this 12(b)(6) motion, however, this Courtdaletrue Plaintiff's assertion that it has not yet been paid
in accordance with its interests under the policy.
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IV. Conclusion

For the foregoing reasons,
IT IS ORDERED that Defendant Scottsdale Insurance Company’s pending “Motion to
Dismiss Pursuant to Federal Rule of Civil Procedure 12(3§{63'DENIED.

NEW ORLEANS, LOUISIANA , this27th day of May, 2015.

Narette Qoluwntte (Brscw,

NANNETTE JOLIETTE BROWN
UNITED STATES DISTRICT JUDGE

181 Rec. Doc. 11.



