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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

FIRST BANK AND TRUST CIVIL ACTION

VERSUS NO. 14-2017

SCOTTSDALE INSURANCE COMPANY SECTION: “G"(1)
ORDER

In this litigation, Plaintiff and Defendant-in-Interpleader First Bank and Trust (“First Bank”)
alleges that it is entitled to money due under beéat-in-Interpleader Edward Neely’s (“Neely”)
insurance policy with Defendant and Plaintiff-in-Interpleader Scottsdale Insurance Company
(“Scottsdale”)! First Bank asserts that, because money is due under the policy for damage to the
insured property, and because First Bank’s interg¢iseimsured property as a mortgagee is superior
to that of Neely, under the terms of the policy, the money due is properly payable to Firét Bank.
Pending before the Court is Scottsdale’s “Motion for Summary Judgrhelat/ing reviewed the
motion, the memoranda in support, the memoranda in opposition, the record, and the applicable law,
the Court will grant the motion in part and deny it in part.

|. Background

A. Factual Background
In its complaint, First Bank alleges that Scottsdale issued an insurance policy to Edward

Neely covering seven propertiesNiew Orleans (“Insured Properties’First Bank contends that

! Rec. Doc. 1.
21d. at p. 4.
% Rec. Doc. 69.

*Rec. Doc. 1 at pp. 2-3.
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Scottsdale’s insurance policy designates it as the loss payee / mort§ageBank maintains that
Neely is obligated to it, and ginted it a multiple indebtedness mortgage on the insured properties
to secure his obligatiohAccording to First Bank, Edward Neely and Sheryl Neely executed two
promissory notes to it on Janudt9, 2008: a note for $977,6@Md a note for $465,00oth
notes, First Bank asserts, are secured by thgagetupon the insured properties; principal amounts
of $994,247.92 and $182,015.54, plus additional amounts, remain due on tHe notes.

First Bank alleges that Scottsdale tenderemdiecks to Neely in connection with damage
to the insured properties, including a chacthe amount of $89,750, dated June 30, 2014 (“Check
1), made payable to Neely, Binegar ChristiabhC, and First Bank and a check in the amount of
$16,978.70, dated August 18, 2014 (“Check 2"), made payable to Neely and First Bank, both of
which First Bank possessed at the time it filed its compldtinst Bank asserts that the terms of
Scottsdale’s insurance policy with Neely entitle First Bank to the amounts due under the policy,
since its interest in the mgdge is superior to Neely'8 First Bank contends that, as the loss
payee/mortgagee, it is entitled to the proceeds dftibeks plus legal interest from the date of the

filing of its original complaint?

°Id. at p. 3.
®1d.

"1d. Edward Neely and Sheryl Neely executed Note 1. Edward Neely executed Note 2. First Bank contends
that the amount of Note 2 was subsequently changed to $468,982.25.

8 Rec. Doc. 54 at pp. 4-5.

®Rec. Doc. 1 at p. 4. According to First Bankeiteived the checks from counsel for Neely. Rec. Doc. 70
at p. 16.

1099,

1 Rec. Doc. 54 at pp. 6-7.



B. Procedural Background

First Bank filed a complaintith this Court on September 4, 20%Zhe matter was initially
assigned to Section “A” of this Court, b8ection “A” entered arfOrder of Recusal® on
September 8, 2014, causing the matter to be reassigned to this Section, Secti@n‘September
9, 2014, First Bank filed aex parte“‘Motion to Deposit OriginaChecks for Safekeeping>'The
Court granted First Bankiasx partemotion on September 10, 2014, causing Checks 1 and 2 to be
deposited with the Clerk of Coypending the resolution of this mattéiOn December 11, 2014,
Scottsdale filed a “Motion to Dismiss Pursuant to Federal Rule of Civil Procedure 12{b)(6).”

On May 1, 2015, First Bank and Trust fila “Motion for Summary Judgment'On May
27, 2015, the Court denied Scottsdale’s “Motion to Dismiss Pursuant to Federal Rule of Civil
Procedure 12(b)(6):®* The same day, Scottsdale requestatiwas granted leave of Court to file
a “Third Party Complaint and Cross Claim for Interpleadiry’which it listed as defendants-in-
interpleader First Bank, Neely, and Binegar Christian, LLC.

On August 4, 2015, Scottsdale filed a “Rule 67 Motion for Leave to Withdraw Negotiable

2Rec. Doc. 1.
13 Rec. Doc. 5.

14 A previous Order in this case incorrectly stated that the case had originally been assigned to Section “J.”
Rec. Doc. 49 at p. 3.

*Rec. Doc. 6.
*Rec. Doc. 7.
"Rec. Doc. 11.
8 Rec. Doc. 29.
¥ Rec. Doc. 49.

20 Rec. Doc. 50.



Instruments and to Deposit Funds.”

Scottsdale filed its own “Motion for Summary Judgménth August 25, 2015. First Bank
filed an opposition to the motion feummary judgment on September 8, 28KBn September 16,
2015, with leave of Court, Scottsdale filed a reply memorard@n. September 21, 2015, with
leave of Court, First Bank filed a surrephPursuant to Local Rule 7.5, opposition to a motion must
be filed eight days before the noticed submission date. The instant motion was set for submission
on September 16, 2015. Neither Neely nor Bin€gaistian, LLC, have responded to the motion
for summary judgment, timely or otherwise.

On September 14, 2015, Scottsdale filed a “Motion to Stikestjuesting that the Court
strike a document attached as Exhibit A-ist Bank’s memorandum in opposition to the motion
for summary judgmerit. According to First Bank, the document Scottsdale sought to be stricken
was the copy of the backs of checks cuilgebeing held by the Clerk of Couft.The Court
converted the motion to an objection and held tfdécause the authenticity of the actual checks

filed into the registry of the Court is not diged, the Court will examine them and disregard any

# Rec. Doc. 67.
%2 Rec. Doc. 69.
% Rec. Doc. 70.
% Rec. Doc. 83.
% Rec. Doc. 90.
% Rec. Doc. 73.
%’ Rec. Doc. 71.

% Rec. Doc. 76 at p. 2.



copies submitted into the record.”

Il. Parties’ Arguments

A. Scottsdale’s Arguments in Support of its Motion for Summary Judgment

In Scottsdale’s “Motion for Summary Judgmetftit moves for an order: (1) holding that
the interpleader action filed on May 27, 2015 is prof®rdismissing Scottsdale as a disinterested
stakeholder; (3) enjoining First Bank, NeelpdaBinegar Christian, LLC from filing any other
action against Scottsdale regarding the negotigsieuments at issue in this case and/or any
amounts or proceeds listed on such negotiable instruments; (4) denying First Bank’s claim for
judicial interest; and (5) granting Scottsdale attorney’s fees associated with this case.

First, Scottsdale asserts that the three prerequisites to sustain an action for interpleader
pursuant to Federal Rule of Civil Procedure 22ehlaeen met: (1) that the amount in controversy
exceeds $75,000; (2) there is complete diversity of citizenship; and (3) the plaintiff-in-interpleader
is exposed to multiple liability: Scottsdale asserts that the amount in controversy is $106,728.70,
the parties are completely diverse, and all three defendants-in-interpleader have made claims for the
proceeds of the two checks issued by Scottsdale and are listed as payees on tie checks.

Second, Scottsdale contends that it should be dismissed as a disinterested stakeholder, the
requirements of which are that: (1) the amounssue is deposited into thegistry of the Court;

(2) the stakeholder disavows any interest infths; and 3) there is no material controversy

2 Rec. Doc. 87.
%0 Rec. Doc. 69.
%1 Rec. Doc. 69-1 at p. 5.

21d.



involving the stakehold€?.Scottsdale avers that it has soulglate of Court to deposit the funds
into the Court’s registry, it has made no claimthfunds since the chexiwere issued, and there
IS no material controversy involving Scottsdadeduse it met its duty under Louisiana law to First
Bank, Neely, and Binegar Christian, LLC upon the original issuance of the chegusting
Louisiana Revised Statute § 10:3-310(b), Scottsatderts that when “an uncertified check is taken
for an obligation, the obligation is suspended &oghme extent the obligation would be discharged
if an amount of money equal to the amount of the instrument were tikerottsdale maintains
that the suspension “continues until dishonor of tleeklor until it is paid or certified” and that the
obligation is not enforceable during that tifR€iting Deutsche Bank National Trust Co. v. Regions
Bank®” a case from another section of the Eastern District of Louisiana, Scottsdale asserts that a
check issued to the named insured and thegagete has been foundlie proper in Louisiana
federal courts and is proper under the terms of the p8iggottsdale avers that its obligation will
be discharged when the funds are deposited into the registry of theCourt.

Third, Scottsdale asserts that any claims by First Bank against Scottsdale should be

¥ d. at p. 6 (citing_exington Ins. Co. v. Guidpblo. 11-644, 2011 WL 3819664 (E.D. La. Aug. 29, 2011)
(Vance, C.J.).

31d. at pp. 6-7.

®ld.atp. 7.

% ]d. (quoting La. Rev. Stat. § 10:3-310(b)(1)).

%" No. 12-2436, 2013 WL 192993 (E.D. La. Jan. 16, 2013) (Lemelle, J.).
% Rec. Doc. 69-1 at p. 7.

%91d. at pp. 8-9 (citing La. Civ. Code art. 1865jun Elec. Power Co-op, Inc. v. Riley Stoker Ca®p1
F.2d 441 (5th Cir. 1990)).



dismissed and enjoined in light of the interpleader aéfion.

Fourth, Scottsdale contends that FirstnBa claim for judicial interest should be
dismissed? Scottsdale asserts that the Fifth Cirtais awarded interest against a stakeholder in
an interpleader action only when the stakeholder “makes use of the money while it is in his
possession, for the reason that a contrary raleldvpermit a person with no claim to a sum of
money to enjoy a greater benefit from its possession than a person who makes such a claim, when
the claim is later adjudged inferior to that of another per&a®cbttsdale avers that it did not owe
interest to First Bank while the obligation wasspended by payment of the check and that any
interest was terminated by the deposit &f fiands into the registry of the Coftt-urthermore,
Scottsdale asserts that it was First Bank who had access to the funds at issue because Neely and
Binegar Christian, LLC state that they endorsed the checks and delivered them to Fifét Bank.

Fifth, Scottsdale contends that it is entitled to attorney’s*fé@soting this Court’s opinion
in American General Life Insurance Co. v. Gib§b8cottsdale asserts that “[a] district court has
the authority to award reasonable attorney’s fieésterpleader actions. The award of attorney’s

fees is in the discretion of the district cowahd fees are available when the interpleader is a

401d. at pp. 9-10.

“1d. at p. 10.

42 Rec. Doc. 69-1 at p. 10 (quotifillips Petrol. Co. v. Adam$13 F.2d 355, 369 (5th Cir. 1975)).
“d.

“1d. at p. 11.

4 d.

46 No. 13-5069, 2015 WL 280321, at *13 (E.D. La. Jan. 21, 2015) (Brown, J.).
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disinterested stakeholder, and is not in suitisth controversy with one of the claimants.”
Scottsdale contends thattorney’s fees are proper in this case because “First Bank [has] made
misrepresentations to this Court since inceptibthe suit; has no valid cause of action against
Scottsdale; and, per the allegations of Neely Bimggar [Christian, LLC], use[d] this suit as a
vehicle to avoid the jurisdiction of the state district cotjtt.”
B. First Bank’s Arguments in Opposition

In its opposition, First Bank incorporates by reference the “Unsworn Declaration Under
Penalty of Perjury® of First Bank’s Vice President, James R. Noel (“Noel”) in which Noel explains
the terms and conditions of the promissuotes executed by Edward and Sheryl NéYhjst Bank
also incorporates by reference the exhibits agtdtt Noel's Declaration which include Promissory
Note 1, Change in Terms Agreement for Nota Power of Attorney, &orbearance Agreement,
Promissory Note 2, Change in Terms Agreement, Mortgage 1, Mortgage 2, “Partial Dation en
Paiement,” Check 1, and Check'2.

First Bank first contests Scottsdale’s représgon of itself as a disinterested stakehofder.
According to First Bank, Scottsdale began its defefshe litigation with anotion to dismiss First

Bank’s claims, despite First Bank’s urging to consider the interpleader phiaxt, First Bank

4" Rec. Doc. 69-1 at p. 11.
81d.

“Rec. Doc. 29-4.

0 Rec. Doc. 70 at p. 1.

! Rec. Docs. 29-5-29-15.
*2Rec. Doc. 70 at p. 1.

*#d. at p. 2.



asserts that Scottsdale has misrepresented tOaie that the checks we sent to First Bank’s
counsel based on some agreement between ldadlyirst Bank to deposit the checks into the
registry of the Civil District Court! First Bank maintains that wheounsel for First Bank received
the first check, it was not endorsed by anyone was the second check it received endorsed by
anyone>?

First Bank contends that Stsdale is not entitled to be dismissed until the money is
deposited into the registry of the Court and does not deposit the funds, it must be available to
stand in judgment for those fund$:irst Bank agrees, however, that Scottsdale has the right to seek
interpleader and that once Scottsdale deposits $petaid funds into the resgry of the Court, it is
entitled to dismissal from the action and to an injunction, to the extent Scottsdale believes that an
injunction is necessary.

First Bank also contends that Scottsdale should be required to pay interest in the sum of
$4,280.84, calculated at the Louisiana legal rate of 4% per%Aacording to First Bank, “the
issue of insurance companies failing to timelypdissess themselves of proceeds of policies has

always been a problem?First Bank asserts that it is seeking legal interest from the date formal

4 1d. First Bank notes that Scottsdale has not submitted any summary judgment evidence in support of its
allegations and that First Bank has also submitteslnamary judgment evidence as these allegations are not
relevant to the issue before the Court on the motion for summary juddcient.

5 |d. at pp. 2-3.

*¢|d.atp. 7.

51d. at p. 8.

8 d.

¥Id. atp. 9.



judicial demand was made to Scottsdalpay the amount of the checks to First Béfifkirst Bank
contends that Scottsdale failed to initiate anrpieader action or deposit its funds into the registry
of the Courf® Furthermore, First Bank avers that Scottsdale “was called upon to honor its
contractual commitment to pay the proceeds ‘aséste may appear’” when it was advised that the
checks it issued could not be deposited becaugmatties could not agree on how to distribute the
amounts? First Bank contends that it could not legally deposit the checks without Neely’s
endorsement which Neely was not willing to gie.

In response to Scottsdale’s argument pursteabouisiana RevigkStatute § 10:3-310(b)
that the underlying obligation against it is saisgeed until the checks are certified or dishonored,
First Bank directs the Court’s attentionltouisiana Revised Statute § 10:3-110(d¥irst Bank
contends that the statute provides:

[i]f an instrument is payable to two or mgrersons alternatively, it is payable to any

of them and may be negotiated, dischdrgw enforced by any or all of them in

possession of the instrument. If an instrairie payable to two or more persons not

alternatively, it is payable to all of them and may be negotiated, discharged, or
enforced only by all of therf.

First Bank asserts that, in order to deposit the check, First Bank “would have had to obtain the

endorsement of all of the payees of the cheitkged the missing endorsements, or deposited the

1d. at p. 13.
d.
521d.
8 1d.
%1d. at p. 14.

% La. Rev. Stat. § 10:3-110(d).
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checks without the endorsements of the missing payeésctording to First Bank, Scottsdale
would have First Bank commit the crime of forgeryta tort of conversion, violate the presentment
warranties of Louisiana Revised Statute 10:3-4ttlauisiana Revised Statute 10:4-208, or violate
the transfer warranties of Louisiana Revised Statute 10:42207.

First Bank also contends that LouisianasriRed Statute 10:3-310(b), cited by Scottsdale,
which provides that “if a note or an uncertified check is taken for an obligation, the obligation is
suspended,” does not apply in this c&$arst Bank asserts that it didt “take” Scottsdale’s checks
for the obligation Scottsdale owed to First Bdnk rather received the check as a result of a
settlement agreement that Neely and Scottdudenegotiated without First Bank’s knowledge.
According to First Bank, the check was not payablalternative payees and therefore could only
be negotiated, discharged, or enforced by all of the pdy€&@st Bank asserts that there is no
indication in this case that First Bank agreed to accept Scottsdale’s checks in payment of its
obligation’* Citing ViewPoint Bank v. Allied Property & Casualty Insurance,@d.exas Court of
Appeals case andersai Management Corp. v. Citizens First BaarkEastern District of Michigan
case, First Bank contends that although Neety/Binegar Christian, LLC accepted the checks in

this form, their acceptance cannot be imputed to First Bafikst Bank additionally asserts that

% Rec. Doc. 70 at p. 14.
571d. at pp. 14-15.

%8 1d. at p. 15.

% 1d.

1d.

1d. at p. 17.

21d. at pp. 17-18 (citinlyiewPoint Bank v. Allied Prop. & Cas. Ins. C439 S.W.3d. 626 (Tex. App.
2014);Versai Mgmt. Corp. v. Citizens First Bar#i8-15129, 2010 WL 1417798 (E.D. Mich. Apr. 5, 2010)).

11



“the concept of delivery of one joint payee beintwey to all is simply not relevant, when one of
the multiple payees rejects the form ofpent and sues to enforce the obligatiGiAtcording to
First Bank, allowing Scottsdale to suspend its @bian to pay interest on checks it has known for
a year were in the physical possession of the olietkis Court would mean that it has no obligation
to pay anyone as long as the checks remain undepésited.

First Bank asserts that the situation in thisedasiot one the statute cited by Scottsdale was
designed to cover.First Bank contends that each payethefcheck has to authorize that a check
be accepted in lieu of cash to pay the obligation dhemdoefore the check can be said to have been
received for an obligatiof?.First Bank contends that a tendaust be unconditional and that it has
never actually received any tender becaugetéimder was made only to Neely, without any
consultation with First BanK. According to First Bank, in order for there to have been a valid
tender, Scottsdale would have had to tender the full amount of both checks to First Bank alone,
unconditionally’

In response to Scottsdale’s argument that interest should not be awarded because it has
initiated an interpleader action, First Bank assedtititerest stops accruing when there is a deposit

into the registry of the couft.Citing Louisiana Civil Code article 2000, First Bank asserts that

1d. at p. 18.
d.
S1d. at p. 19.
®1d.
71d. at p. 20.
®1d.

9 1d. (citing Arete Partners, L.P. v. Gunnerma%3 F.3d 410 (5th Cir. 2011)).

12



interest is due on Scottsdale’s obligation tg peney and that Louiaha Revised Statute 9:3500
has set a rate for interest at 4% per y&Ritst Bank asserts, howeveratho the extent that Neely
and Binegar Christian, LLC agreed to accept the chanll to the extent the Court determines they
are entitled to any portion of the interpleader funds, Scottsdale should be able to reclaim that
interest®

Finally, First Bank contends that because Scottsdale has not acted as a disinterested
stakeholder in this action, it is not entitled to attorney’s fé&ssupport, First Bank asserts that
Scottsdale has resisted paying anything to First Bank and has still not paid any money into the
registry of the Cour®®
C. Scottsdale’s Arguments in Further Support of its Motion

Scottsdale contends that because First Bank agrees that interpleader is proper and that
Scottsdale should be dismissed as a disinterested stakeholder, the only remaining issues for the
Court’s consideration are: (1) whether Scottsdale must pay interest; and (2) whether Scottsdale is
entitled to attorney’s fees as a disinterested stakeh®lder.

Scottsdale asserts that pursuant to Létdé 67.2, an order sigddy the presiding judge
is required for money to be sent to the Carrits officers for deposit in the Court registry.

Therefore, Scottsdale contends that any suggestion by First Bank that Scottsdale is improperly

81d. at p. 21.

8 1d. at p. 22.

81d. at p. 23.

81d.

% Rec. Doc. 83 at p. 1.

&1d. at p. 2.



withholding funds is without support as Scottsdades sought leave of this Court to deposit the
funds at issué

Scottsdale contends that it does not owe amyest because it fully performed its obligation
to Neely and First Bank under Louisiana [AvZiting Louisiana Revised Statute § 10:3-310(b),
Scottsdale asserts that under Louisiana lwayment by an uncertified check will suspend an
obligation®® In response to First Bank’s argument that the statute does not apply because First Bank
did not agree to accept payment in the form of a check, Scottsdale asserts that neither the statute nor
Louisiana jurisprudence define the term “take” as used in the staftwethermore, Scottsdale
asserts that the comments to Louisiana Revised Statute § 10:3-420 Ktatehgick is payable to
more than one payee, delivery to one of the paigedsemed to be delivery to all of the payegs.”
In support, Scottsdale also cites Louisianal@iode articles 1790 and 1791 which state that when
a single obligor owes an obligation to multipldigbes, performance to one obligee is considered
performance to aft

Scottsdale also cit@eutsche Bank National Trust Company v. Regions Bansase from
another section of the Eastern District of Louisia@sserting that, in that case, the court held an

insurer’s obligation under its policy was dischedgursuant to Louisiana Revised Statute 10:3-

8 d.
81d. at p. 3.
8 1d.
81d.
0d.
1d.

°2No. 12-2436, 2013 WL 192993 (E.D. La. Jan. 17. 2013) (Lemelle, J.).
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310(b) through its issuance of a check to thaedhinsured and the mortgage holder, along with
delivery of the check to the named insut€8cottsdale contends that the only difference in this case
is that the check was not cadhand therefore the debt is only suspended, not disch¥drged.
Scottsdale also contends that the cases citéd&tyBank from Texas aridichigan do not address
Louisiana law and provide no guittze for the Court to make iE&ie guess? Therefore, it asserts
Deutsche Bank National Trust Compasyhe only case cited by either party which is on p8int.

In response to First Bank’s argument that irgeiseowed pursuant to Louisiana Civil Code
article 2000, which provides for payment of inteie#itere is a delay in performance, Scottsdale
asserts that the argument raises the question othehe&hen Scottsdale issued the checks to Neely
and First Bank it made a payment ardered performance under the contrdtStottsdale asserts
that the answer is yés.

Scottsdale also asserts that it does not owe any interest as the plaintiff-in-intef3leader.
Scottsdale contends that although plaintiffs-in+iplesader are generally charged judicial interest
when they do not deposit the disputedds into the registry of thevart, courts in this circuit have

held that plaintiff in interpleader should not tlearged if they are unable to deposit the money

% Rec. Doc. 83 at p. 4.
%“1d.

% 1d.

%1d.

1d. at pp. 4-5.

%1d. at p. 5.

®1d.



through no fault of their own or when a delay in making the deposit is reaséfiddettsdale
contends that any delay in the deposit of funds in this case is reasonable and through no fault of
Scottsdalé® According to Scottsdale, it was hauletbinourt by First Bank to defend its payment

to First Bank and Neely and then sought permission of the Court to deposit the funds into the
Court’s registry-%

Turning to Scottsdale’s request for attorney’s fees, Scottsdale reiterates its arguments in its
motion for summary judgment that it is not myasubstantial controversy with First Bank, Neely,
or Binegar Christian, LLC%

D. First Bank's Surreply

First Bank asserts first that t®urt can take judicial notiaaf the checks at issue in this
case and can see that the checks bear no endors&ment.

In response to Scottsdale’s contention thatcases cited by First Bank are not probative of
Louisiana law, First Bank contends that “onstruing the provisions of the Uniform Commercial
Code, the Louisiana Supreme Court has instrutttatlit is not only proper, but required, that
Louisiana courts look to cases decided in other states, so that the provisions of the Uniform

Commercial Code can be uniformly appliétf.’First Bank contends that MiewPoint Bank v.

100 |d. (citing Auto Parts Mfg. Miss., Inc. v. King Constr. of Houston, L.L7G.F. Supp. 3d 680 (N.D.
Miss. 2014)).

101 d.

121d. at pp. 5-6.

13|d. at p. 6.

1% Rec. Doc. 90 at p. 1.

195 1d. at p. 2 (citingSpecialized Loan Servicing, LLC v. Janyat912-2668, p. 13 (La. 6/2/13); 119 So. 3d

582, 590First Nat'l Bank of Picayune v. Pearl River Fabricators, I@6-2195, p. 20 (La. 11/16/07); 971 So. 2d
302, 315Cromwell v. Commerce & Energy Bank of Lafayet&t So. 2d 721, 730 (La. 1985)).
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Allied Property and Casualty Insurance CompaayTexas Court of Appeals case, the insurer
argued that by issuing a check jointly to both the insured and the loss payee, it had discharged its
obligation to both payees and despite the fact that the insured endorsed the check and stole the
proceeds, the mortgagee had no further claim against the if€uAedording to First Bank, the

Texas Court of Appeals held thiattakes the action of all joirptayees to act in regards to an
instrument if the joint payees are not alterraipayees and therefore the insurer’s obligation had

not been discharged by the deposit of the check by only one of the Hayees.

First Bank also cite¥ersai Management Corp. v. Citizens First Bifika case from the
Eastern District of Michigan iwhich First Bank asserts checks were issued to the named insured,
two mortgagees, and the public adjuster that &sktbe named insured in presenting its case to the
insurers'® First Bank contends that the endorsenoéthe named insured and the two mortgagees
were forged, and the checks were deposited in the account of the public atfjdsteording to
First Bank, the court held that the forged endorsements were ineffective and because the action of
all four joint payees was needed to negotiate the checks, there had been a convErsibBank
avers that these cases support its contentiopalyats cannot bind another payee who does not join

in a particular action relating to a check if the payees are not alternative payees.

1% Rec. Doc. 90 at pp. 2-3 (citinewPoint Bank v. Allied Prop. and Cas. Ins. Gt89 S.W.3d 626 (Tex.
App. 2014)).

71d. at p. 3.

10808-15129, 2010 WL 1417798 (E.D. Mich. Apr. 5, 2010).
1% Rec. Doc. 90 at p. 3.

10d.

1d. at p. 4.

112 |d
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Next, First Bank addresses Scottsdale’s citatiddenftsche Bank National Trust Company
v. Regions Bankor the proposition that First Bank did not have to agree to the method of
payment:*First Bank contends that the case is inconsistent with the general principles of negotiable
instruments found in the Uniform Commercial Cot&irst Bank also cites tBraves v. Johnsgh®
an Indiana Court of Appeals case that First Bank asserts was cited by the Bawtsiche Bank
National Trust CompanyFirst Bank asserts that the courGravesmade an express finding that
both of the joint payees had agreed to be pgidvay of a joint checlkecause they had been
informed that the check would be made payablmott parties, no objection was made at that time,
and there was an acquiescence when the one of the parties received th¥ check.

Furthermore, First Bank contends thauisiana Civil Code articles 1790 and 1791 are not
applicable in this case because they provideifidy solidary obligations, payable to two or more
persons!’ First Bank contends that the obligation ovrethis case is not joint or solidary because
if it were, the policy would not provide thatetlproceeds would only be paid “as interests may

appear.™®

13d.

141d. at p. 5.

115862 N.E.2d 716 (Ind. App. 2007).

118 Rec. Doc. 90 at p. 5 (citin@raves v. Johnso®62 N.E. 2d 716, 720-21 (Ind. App. 2007)).
171d. at p. 6.

118 |d



[ll. Law and Analysis

A. Legal Standard on a Motion for Summary Judgment

Summary judgment is appropriate when the pleadings, the discovery, and any affidavits show
that “there is no genuine dispute as to any nadtact and the movant is entitled to judgment as
a matter of law° When assessing whether a dispute as to any material fact exists, the court
considers “all of the evidence in the record fefitains from making credibility determinations or
weighing the evidence?° All reasonable inferences are draiw favor of the nonmoving party, but
“unsupported allegations or affidavits setting foutimate or conclusory facts and conclusions of
law’ are insufficient to either support or defeat a motion for summary judgrtéftthe record,
as awhole, “could not lead aianal trier of fact to find for the non-moving party,” then no genuine
issue of fact exists and the moving pastgntitled to judgment as a matter of [#WThe nonmoving
party may not rest upon the pleadings, but must identify specific facts in the record and articulate
the precise manner in which that evidence establishes a genuine issue*fr trial.

The party seeking summary judgment alwagarb the initial responsibility of informing the
Court of the basis for its motion and identifyitigpse portions of the record that it believes
demonstrate the absence of a genuine issue of materi&felstis, the nonmoving party should

“identify specific evidence in the record, anti@rlate” precisely how that evidence supports his

9Fed. R. Civ. P56(a);see also Celotex Corp. v. Catret?77 U.S. 317, 322-23 (198@)ttle v. Liquid Air
Corp,, 37 F.3d 1069, 1075 (5th Cir. 1994).

120 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398-99 (5th Cir. 2008).

121 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198Biitle, 37 F.3d at 1075.

122 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

123 5ee, e.gCelotex 477 U.S. at 325Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).
124 Celotex 477 U.S. at 323.
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claims?*To withstand a motion for summary judgmerglaintiff must show that there is a genuine
issue for trial by presentirayidence of specific fact$ The nonmovant’s burden of demonstrating
a genuine issue of material fact is not satisfieerely by creating “some metaphysical doubt as to

the material facts,” “by conclusory allegationby “unsubstantiated assertions,” or “by only a
scintilla of evidence ™’ Rather, a factual dispute precludggant of summary judgment only if the
evidence is sufficient to permit a reasonable tifdact to find for the nonmoving party. Hearsay
evidence and unsworn documents that cannot be presented in a form that would be admissible in
evidence at trial do not qualify as competent opposing evidéhce.
B. Applying Louisiana Law

When a federal court interprets a state law, it must do so according to the principles of
interpretation followed by that state’s highest cotifin Louisiana, “courts must begin every legal
analysis by examining primary sources of law: the State’s Constitution, codes, and stitutes.”
These authoritative or primary sources of lawtarbe “contrasted with persuasive or secondary
sources of law, such as [Louisiana and other lawi] jurisprudence, doctrine, conventional usages,

and equity, that may guide the court in reagha decision in the absence of legislation and

custom.™! To make a so-calledErie guess” on an issue of Louisiana law, the Court must “employ

125 Eorsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994), cert. denied, 513 U.S. 871 (1994).

126 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citidgderson v. Liberty477 U.S. 242,
248-49 (1996)).

127 jttle, 37 F.3d at 1075.
128 Martin v. John W. Stone Oil Distrib., In@19 F.2d 547, 549 (5th Cir. 1987); Fed. R .Civ. PCR8J.

129 Am. Int’l Specialty Lines Ins. Co. v. Rentech Steel, 1420 F.3d 558, 564 (5th Cir. 201@®en. Elec.
Capital Corp. v. Se. Health Care, In@50 F.2d 944, 950 (5th Cir. 1991).

130 shaw Constructors v. ICF Kaiser Eng’rs, In895 F.3d 533, 547 (5th Cir. 2004).
131d. (quoting La. Civ. Code. art. 1 rev. cmt. b).
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the appropriate Louisiana methodology” to dedlteissue the way that it believes the Supreme
Court of Louisiana would decide’i: Although federal courts should not disregard the decisions
of Louisiana’s intermediate courts unless theg “convinced that the Louisiana Supreme Court
would decide otherwise,” they are not strictly bound by th€m.
C. Analysis

In Scottsdale’s “Motion for Summary Judgmet,it moves for an order: (1) holding that
the interpleader action filed on May 27, 2015 is prof®rdismissing Scottsdale as a disinterested
stakeholder; (3) enjoining First Bank, NeelpdaBinegar Christian, LLC from filing any other
action against Scottsdale regarding the negotiable instruments at issue in this case and/or any
amounts or proceeds listed on such negotiable instruments; (4) denying First Bank’s claim for
judicial interest; and (5) granting Scottsdale a#gis fees associated with this case. First Bank
agrees that: (1) Scottsdale has the right to seekpleader; (2) Scottsdale is entitled to dismissal
from the action once it deposits the disputed funaisthre registry of the Court; and (3) Scottsdale
is entitled to an injunction to the extent it believes an injunction is necé$salthough neither
Neely nor Binegar Christian, LLC have filed oppiasis to the motion for summary judgment, in
their answers to the third party complaint, biNgely and Binegar Christian, LLC assert that the
Court lacks subject matter jurisdictiéfi.Neither party, however, explains its assertion that the

Court lacks jurisdiction. However, since thetps have challenged the Court’s jurisdiction, the

132d. (citation omitted).

133 |n re Katrina Canal Breaches Litigd95 F.3d 191, 206 (5th Cir. 2007).
1% Rec. Doc. 69.

1% Rec. Doc. 70 at p. 8.

1% Rec. Doc. 65 at p. 3; Rec. Doc. 66 at p. 3.
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Court will address the issue of subject matter jurisdiction over the third party complaint first.
1. Subject Matter Jurisdiction
A court has jurisdiction over a Rule 22 interpleader action when there is: “(1) complete
diversity of citizenship, which is met when thalsholder is diverse from all the claimants, even
if citizenship of the claimants is not diverseddthere is] (2) an amount-in-controversy that exceeds
$75,000 exclusive of interests and costéli this case, Scottsdale alleges that it is a citizen of Ohio
and Arizona and all defendants-in-interpleader are citizens of Louisfafthe amount in
controversy is asserted e $106,728.80, the suof the two checks at issue in this c&Se.
Accordingly, the Court finds that it has subject matter jurisdiction over the interpleader action.
2. Whether the Interpleader Action Is Proper
Federal Rule of Civil Procedure 22 governs interpleader actions. It provides:
@) Grounds.
(2) By a Plaintiff. Persons with @ims that may expose a plaintiff to
double or multiple liability may be joined as defendants and required
to interplead. Joinder for interpleader is proper even though:
(A) the claims of the several chaants, or the titles on which their
claims depend, lack a common origin or are adverse and

independent rather than identical; or

(B) the plaintiff denies liability invhole or in part to any or all of
the claimants.

(2) By a Defendant. A defendant exposed to similar liability may seek
interpleader through a crossclaim or counterclaim.

13" Hussain v. Boston Old Colony Ins. €811 F.3d 623, 635 n.46 (5th Cir. 2002).
1% Rec. Doc. 52 at pp. 1-2.
1% Rec. Doc. 69-1 at p. 5.



(b) Relation to Other Rules and Statutes. This rule supplements--and does not
limit--the joinder of parties allwed by Rule 20. The remedy this rule
provides is in addition to--and does not supersede or limit--the remedy
provided by 28 U.S.C. 88 1335, 1397, and 2361. An action under those
statutes must be conducted under these rules.

The Fifth Circuit instructs that:

[a]n interpleader action typically involvesdvstages. In the first stage, the district

court decides whether the requirements ft& ou statutory interpleader action have

been met by determining if there is a single fund at issue and whether there are

adverse claimants to that fund. If the digtdourt finds that the interpleader action

has been properly brought the district court will then make a determination of the

respective rights of the claimaris.

Scottsdale requests that this Court find thaték@irements for interpleader under Federal Rule of
Civil Procedure 22 (“rule interpleader”) have beeet. At issue in this cads a single fund in the
sum of $106,728.70. There are adverse claimants torides both Neely and First Bank assert that
they are entitled to the fundsS.Accordingly, the Court finds thahe interpleader action is proper
and the Court will allow Scottsdale to depdk# funds into the registry of the Court.

3. Whether First Bank is Entitled to Legal Interest

In First Bank’s answer to Scottsdale’s “Third Party Complaint and Counterclaim In

Interpleader,” First Bank asserts that it is entitletbgal interest from the date of the filing of its
original complaint, however, it does not assegtdghounds on which it claims it is entitled to legal

interestt*?In First Bank’s opposition to Scottsdale®tion for summary judgment, however, First

Bank asserts that it is entitled to legal inteqmstsuant to Louisiana Civil Code article 2060.

140Rhoades v. Casg$96 F.3d 592, 600 (5th Cir. 1999).

141 Rec. Doc. 52; Rec. Doc. 54; Rec. Doc. 65; Rec. Doc. 66.
142Rec. Doc. 54 at p. 7.

143Rec. Doc. 70 at pp. 21-22.



Scottsdale contests that First Bank is entitledhtierest pursuant to Article 2000 and additionally
contends that First Bank’s claim for legal intergsbuld be dismissed because Scottsdale “did not
enjoy free use of the funds when they were plddgéd-irst Bank, Neely, and Binegar Christian[,
LLC] through a valid negotiable instrument” and thderest was terminated by the deposit of the
funds into the registry of the codff.The Court will address each of these arguments in turn.
a. Louisiana Civil Code Article 2000

First Bank asserts that, pursuant to Louisi@ivd Code article 2000, it is entitled to interest
in the amount of $4,280.84, which it asserts it calcdlfiem the date of formal judicial demand
through the one year anniversary of the filing of the'8uirticle 2000 provides:

[wlhen the object of th@erformance is a sum of money, damages for delay in

performance are measured by the intereshansum from the time it is due, at the

rate agreed by the parties or, in the absehagreement, at the rate of legal interest

as fixed by [Louisiana Revised Statute] 9:3500. The obligee may recover these

damages without having to prove any l@g] whatever loss he may have suffered

he can recovery no mot&.
First Bank contends that Check 1, in the amo@i$89,750.00, was made payable to “Edward Neely
and Binegar Christian, LLC and First Bank and Trust” and that Check 2, in the amount of
$16,978.70, was made payable to “Edward Neely & First Bank & THigccording to First Bank,

Scottsdale tendered both checks to Neely Enst Bank received the checks, which were not

endorsed, from Neely’s counsel, David BineffaFirst Bank asserts that it has not been paid

144Rec. Doc. 69-1 at pp. 10-11.

145Rec. Doc. 70 at pp. 8-9.

146 a. Civ. Code art. 2000.

147 Rec. Doc. 70-2 at pp. 1-2.

148 Rec. Doc. 1 at p. 4; Rec. Doc. 70 at p. 16.
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anything by Scottsdale, it did not agree to accepttSdale’s joint check, and therefore is entitled
to interest on its clainf? First Bank contends that Scottsdale was advised at the time of formal
judicial demand that the checksutd not be deposited becausepayee tould not agree on how
to distribute the amounts and therefore Sdaits was called upon to honor its contractual
commitment to pay the proceeds “as interest may appé&irst Bank asserts that it calculated the
amount of $4,280.84 using the Louisiana rate of interest of four percent per year and that interest
should continue to accrue until Scottsdale depositptincipal sum into the registry of the Cotitt.

In opposition, Scottsdale asserts that any alibbg against it was suspended by the issuance
of a check to defendants-in-interplea&féin support, Scottsdale cites Louisiana Revised Statute
10:3-310(b), which provides that “if a note orwamcertified check is taken for an obligation, the
obligation is suspended to the same extenbtiigation would be discharged if an amount of
money equal to the amount of the instrument viaken . . . .” Citing Louisiana Revised Statute
10:3-310(b)(1), Scottsdale asserts that the “suspa of the obligation continues until dishonor of
the check or until it is paid or certified.” Scottsdale argues that its issuance of the check was valid
and delivery was made when it was delivered to any one of the payees.

First Bank asserts that Scottsdale’s obligation was not suspended after the check was

issued:>* In support, First Bank cites Louisiana Read Statute 10:3-110(d), which provides that:

149Rec. Doc. 70 at pp. 22-23.

1%01d. at p. 13.

1%11d. at pp. 8-9 (citing La. Rev. Stat. 9:3500).
1%2Rec. Doc. 69-1 at p. 7.

153 d.

1541d. at p. 14.



If an instrument is payable to two or mgrersons alternatively, it is payable to any
of them and may be negotiated, discharged, or enforced by any or all of them in
possession of the instrument. If an instratrie payable to two or more persons not
alternatively, it is payable to all of them and may be negotiated, discharged, or
enforced only by all of them. If an instrument payable to two or more persons is
ambiguous as to whether it is payable to the persons alternatively, the instrument is
payable to the persons alternatively.
First Bank contends that in order to deposit the check, First Bank would have had to obtain the
endorsement of all of the payasshe checks, forge the missiegdorsement, or deposit the checks
without the endorsement¥.This provision does not address, however, how a disagreement between
the payees as to the distributmfrthe funds affects the suspesrsof the obligation under Louisiana
Revised Statute 10:3-310(b)(1).
Scottsdale also cit@eutsche Bank National TruSompany v. Regions Batika case from
another section of the Eastern District of Louisian&édgions Bankan insurance company issued
a check as payment for an insurance claithéanamed insured and the sole mortgage héiir.
was alleged that the named insured forged the mortgage holder’'s endorsement and deposited the
proceeds into his personal accottAtThe court rejected the plaintiff's argument that the insurance
company had not issued a check to a valid payddald that when the check was delivered to the

named insured, the check was delivered to all of the paye@ising Louisiana Revised Statute

10:3-310(b), the court held that because the imegraompany had issued an uncertified check and

155 d.

1% No. 12-2436, 2013 WL 192993 (E.D. La. Jan. 17, 2013) (Lemelle, J.).
1371d. at *1.

158 d.

191d. at *2.
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it had been cashed, its obligation was dischatJed.

In response, First Bank contends that the reasoniRggions Banls inconsistent with the
general rules of commerce becausfhy first rule of payment adbligations is that payment must
be made in legal tender, that is, money” gmjo one can be required to accept payment of an
obligation in anything other than money™In support, First Bank cites to a District of North
Dakota caseirandson v. Oasis Petroleum North America, |¥Gor the proposition that “in order
for payment in other than legal tender to haveatffthere must be agreement of the parties, or at
least, a failure to object® The court in that case did stdteat it was a “generally-accepted
common rule governing payment of monetary dtligns [] that, absent an agreement providing
otherwise, an obligee can insist upon payment in legal tender*¢* HoWever, in the very next
sentence, not quoted by First Bank, the courtifeddrthat “because use of checks and other
commonly-accepted means of payment is sogsive, there has developed a corresponding rule
that use of one of these other methods of paymsesufficient to satisfy a monetary obligation
unless the obligee demands payment in legal tender and allows reasonable time to préture it.”
First Bank does not cite to any Louisiana lawuport of its assertion that in order for payment
to be properly made by check, First Bank had to explicitly agree to accept a check as payment.

First Bank also cites a Xas Court of Appeals caséiewPoint Bank v. Allied Property and

180 d.

1811d. (citing Juilliard v. Greenman (The Legal Tender Casé4p U.S. 421 (1884)).
162870 F. Supp. 2d 726 (D.N.D. 2012).

%3 Rec. Doc. 70 at p. 17.

184 Frandson 870 F. Supp. 2d at 731.

185 d.
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Casualty Insurance Compaty In that case, an insurance camp issued checks jointly payable
to the insured and the mortgagee, but theratdeposited the checks without the mortgagee’s
endorsement or conséfitThe insurance company argued that its obligation was discharged because
the checks were paid pursuant to the Texas stathich provides that “[p]Jayment or certification
of the check results in dischargf the obligation to the exteof the amount of the check®The
court found that payment to one payee withoet éhdorsement of the other did not constitute
paymentto a person entitled to enforce the chactisherefore the insurance company’s obligation
was not discharged?

First Bank also cites a case from thastern District of MichigaiW,ersai Management Corp.
v. Citizens First Bank™ In Versai Management Corptwo insurance companies issued checks
jointly to the insured, a public adjuster, and two other palféd&he public adjuster forged the
endorsements of the other co-payeestapisited the funds into its own accotiAT.he court there
found that because the checks were payable jointly and not alternatively, the endorsement by one
payee was insufficient to permit the valid negotiatof the check on behalf of the other payégs.
First Bank contends that these cases support itdiassihat “less than all payees cannot bind any

payee who does not join in a particular actiontiedgto a check, if the payees are not alternative

166439 S.W.3d 626 (Tex. App. 2014).

1%71d. at 628.

158 Tex. Bus. & Com. Code Ann. § 3.310(b)(1).

%9 ViewPoint Bank439 S.W.3dt 631.

170 No. 08-1529, 2010 WL 141798 (E.D. Mich. Apr. 5, 2010).
d. at *1.

721d. at *1-2.

131d. at *3.



payees .

Scottsdale asserts that these cases fromasTand Michigan do not address Louisiana law
and therefore do not provide any guidance for the Court to makgi@muess.’® First Bank
contends, however, that the Louisiana SupremeriChas instructed that because the Uniform
Commercial Code was adopted in Louisiana in an effort to harmonize the commercial law of
Louisiana with that of other states, Louisiana t®should look to the jurisprudence of other states’
interpretation of corollary Uniform Commercial Code provisitfg.ccordingly, the Court finds
that the jurisprudence of other state courts is persuasive in its interpretation of Louisiana’s Uniform
Commercial Code provisions.

In McAllen Hospitals, L.P. v. State Farnonhty Mutual Insurance Company of Texaso
cited by First Bank, the Supreme Court of Teaddressed the question of whether an insurer’s
obligation is discharged when a joint payee ésrthe endorsement of a copayee and deposits the
funds!’’ The court held that delivery of a checlotte copayee constitutes constructive delivery to
all; however, payment to one nonalternative cegayithout the endorsement of the other does not
discharge the obligatior®In its reasoning, the court cited a legal treat¢iliston on Contracts’

which had evaluated a Texas Court of Appeals &mgchmark Bank v. State Farm Lloyefsand

"4 Rec. Doc. 90 at p. 4.
1 Rec. Doc. 83 at p. 4.

7 Rec. Doc. 90 at p. 2 (citigpecialized Loan Servicing, LLC v. Jany#§12-2668 (La. 6/28/13); 119
So. 3d 58, 588-590).

177433 S.W.3d 535 (Tex. 2014).

178 |d. at 540.

17928 Williston on Contract§ 72:36 (4th ed.).
180893 S.W.2d 649 (Tex. App. 1994).



a case from the Supreme JudidCourt of MassachusettSeneral Motors Acceptance Corp. V.
Abington Casualty Insurance G8' and found that the Massachusetts decision was
“unquestionably representative of the better viéit.”

The Supreme Court of Texas, McAllen Hospitals, L.R.quoting General Motors
Acceptance Corgheld that a finding that an obligation is discharged when one copayee deposits a
check after forging the endorsement of the offagree would result in “no assurance that all the
joint payees would receive paymefft The Supreme Court of Texas noted that other jurisdictions
had cited the Supreme Judicial Court of Massachuse@smeral Motors Acceptance Comgmnd
had adopted its reasonitfj.McAllen Hospitals, L.Pis also consistentith the comments to
Louisiana Revised Statute 10:3-34Bich provide that “[i]f a payor bank pays a person not entitled
to enforce the instrument . . . the suspension of the underlying obligation continues because the
check has not been paitf”

In this case, however, unliketime cases cited above, the chewkge not been paid. Atissue
in this case is whether Scottsdale’s deliverydieck to Neely can constitute delivery of the check
to all copayees and whether the issuance aoflibek suspended Scottsdale’s obligation such that
it does not owe any interest. Louisiana Revised %&t0:3-420 states that “[i]f a check is payable
to more than one payee, deliverytme of the payees is deemetbéadelivery to all of the payees.”

This is in accord with the decisions of othextstcourts discussed above. First Bank contends that

181413 602 N.E.2d 1085 (Mass. 1992).
182 McAllen Hosps., L.R433 S.W.3d at 540.
183 Id

1841d. (citing State ex rel. N.D. Housing Fin. Agency v. Ctr. Mut. Ins, T20 N.W.2d 425 (N.D. 2006);
Crystaplex Plastics, Ltd. v. Redev. Agency of City of BaystéwZal. App. 4th 990 (2000)).

185 | a. Rev. Stat. 10:3-310(b) cmt. 4.



the concept of delivery to one payee being delitell payees is not relevant in the case where

a payee rejects the form of payment and sues to enforce the oblifatismoted above, however,

First Bank has not cited to any Louisiana authorigueport its contention that in order to be valid,
First Bank had to explicitly agree that it would accept a check as payment in lieu of legal tender.
Accordingly, the Court finds that Scottsdale, in delivering the check to Neely, constructively
delivered it to all co-payees.

Next, therefore, the Court must address whether this delivery of the check suspended
Scottsdale’s obligation such that it does not amglegal interest pursuant to Louisiana Civil Code
article 2000. As noted above, Louisiana Revisediuf 10:3-310(b) providekat “if a note or an
uncertified check is taken for an obligation, thdigdiion is suspended to the same extent the
obligation would be discharged if an amounbwfney equal to the amount of the instrument were
taken . . ..” Louisiana Revised Statute 10:3-3)}(@{provides that “suspension of the obligation
continues until dishonor of the chegkuntil it is paid or certified.First Bank contends that it did
not “take” Scottsdale’s checks for the obligation tBabttsdale owed to First Bank, but rather that
the check was received by Neely’s attorney based upon a settlement agréekeentding to First
Bank, “[o]nly all payees, acting together couldesgto take the checks in lieu of the obligations
otherwise owed®® First Bank asserts that it was not wiljito “take” Scottsdale’s tendered checks
because they were made payable to parties who it contends had no interest in the 3foceeds.

Furthermore, First Bank asserts that, contrary to Scottsdale’s representation, the checks were not

18 Rec. Doc. 70 at p. 18.
871d. at p. 15.

188 1d. at p. 16.

189 |d
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endorsed when First Bank received thé.

In response, Scottsdale asserts that neither Louisiana Revised Statute 10:3-310(b) nor
Louisiana jurisprudence define the term “take” as used in the stdtBeottsdale contends that
comment 1 to Louisiana Revisedite 10:3-420 provides that “iicheck is payable to more than
one payee, delivery to one of the payees is de¢oeel delivery to all of the payees.” In addition,
Scottsdale cites Louisiana Civil Code artidd@90 and 1791 which provide that “[a]n obligation is
solidary for the obligees when it gives each oblipegight to demand the whole performance from
the common obligor” and “[b]efore a solidary oldebrings action for performance, the obligor
may extinguish the obligation by rendering perforoeto any of the solidary obligees.” First Bank
contends, however, that articles 1790 and 1791 oolyighe for the discharge of solidary obligations
which are payable to two or more perséR#ccording to First Bank, thobligation owed in this
case is not joint or solidary because the policy gresthat the proceeds would be paid “as interests
may appear??

Given the Court’s finding that the deliverytbe payment of the check to Neely constituted
delivery of the check to all co-payees, First Bank’s only remaining argument is that First Bank did
not agree to “take” the check for the obligatipursuant to Louisiana Civil Code article 2000.
However, First Bank’s argument appears to be based upon its assertion that it had to explicitly agree

to accept a check in lieu of legal tender fordbkgation. As discussed above, the Court does not

find this argument persuasive. Accordingly, the Court finds that Scottsdale’s obligation was

190 Id
¥l Rec. Doc. 83 at p. 3.
192 Rec. Doc. 90 at p. 6.
193 |d



suspended pursuant to Article 2000 upon its delivery of the check to Neely. Therefore, the Court
finds that Scottsdale is not required to pay legal interest on the obligation on these grounds.
b. Interest as a Plaintiff-in-Interpleader

Scottsdale asserts that it is not responsibileterest as a plaintiff-in-interpleader because
any delay in its deposit of funds into the regisifghe Court is reasonable and through no fault of
Scottsdalé? Scottsdale contends that it was brought into this suit to defend its payment to First
Bank and Neely, not as part of an interpleaet that upon filing of its petition for interpleader,
it sought leave from the Court to deposit the fulfel&irst Bank does not explicitly state that
Scottsdale should be required to deposit an amoynépfdgment interest due to a failure to deposit
funds in a timely manner. However, in its oppasitiFirst Bank asserts that “[h]ad Scottsdale, upon
receipt of the suit, provoked an irpgeader, or even deposited its funds into the registry of court,
any interest would have been so negligble asmtchave generated this controversy. However, it
chose not to do that?® Furthermore, First Bank asserts that Scottsdale has “had the use of the funds
since the checks were issued, and knew that inbadf the funds since suit was filed againstit.”
First Bank also avers, throughout its memoranda,Sbattsdale has not yet made a deposit of the
funds. In light of the fact that Bttsdale’s arguments appear toafithin the three factors the Fifth
Circuit has identified as factors courts may usaetermining whether interest should be awarded
in interpleader actions, discussed below, the Court will address these argumantsyiard of

interest as well.

1% Rec. Doc. 83 at p. 5.
195 Id

1% Rec. Doc. 70 at p. 13.
971d. at p. 19.



In Aetna Casualty & Surety Gahe Fifth Circuit observed that in determining whether
interest should be awarded in an interpleadeoagcthe district court had considered: “(1) whether
the stakeholder unreasonably delayed in institutiegction or depositing the fund with the court[;]
(2) whether the stakeholder used the fund forbleisefit and would be unjustly enriched at the
expense of the claimants who have claim tdinel[;] and (3) whether thstakeholder eventually
deposited the fund into the court’s registt§? The Fifth Circuit, however, did not explicitly adopt
the three-factor test. @abarick v. Laurin Maritime (America), In¢he Fifth Circuit noted that this
three-factor test had been mentionefl@étna Casualty & Surety Gdaut noted that the Fifth Circuit
had not adopted it and held that the district court had erred in holding the defendant liable for
prejudgment interest on the interpleaded funds on other grétifide Court will consider these
factors in its determination of whether interest should be awarded in this case.

This action was instituted Wirst Bank on September 4, 20%2Scottsdale filed a motion
to dismiss pursuant to Federal RuleCofil Procedure 12(b)(6) on December 11, 2814 ruling
on the motion to dismiss, the Court found that neigfaty had cited to a case directly addressing
the issue of whether an insurer could satisfyoliBgation to proceeds “as interests appear” by
issuing a joint check to two parties whoplige their respective entitlement to the procé&dhe

Court, however, found that, taking First Bank’s fataliegations as true, First Bank had plausibly

1% No. 95-60152, 1995 WL 581567 (5th Cir. Aug. 24, 1995).
199649 F.3d 417, 422 (5th Cir. 2011).

20Rec. Doc. 1.

21 Rec. Doc. 11.

202 Rec. Doc. at p. 22.



stated a claim for thproceeds of the check¥.The same day the motion to dismiss was denied,
Scottsdale requested and was granted leave to file a “Third Party Complaint and Counterclaim in
Interpleader.®* Two months later, Scottsdale requestaie to deposit funds into the Court’s
registry?°

Although Scottsdale cannot be said to have acted diligently in depositing the funds or
instituting the action, nor does the Court find thatted unreasonably as to merit an award of legal
interest. Scottsdale has in faegjuested leave to deposit the fuffsind is properly waiting for
Court approval before doing so. First Bank Imas articulated why the two-month delay is
unreasonable. Furthermore, although Scottsdaleitialy contest liability, the motion to dismiss
was not frivolous. Accordingly, théourt finds that Scottsdale is not required to pay legal interest
on these grounds.

4. Attorney’s Fees

Scottsdale also contends that it is entitleattorney’s fees as a disinterested stakehdtder.
It asserts that it was forced to expend attornigs and litigation costs to defend itself in a dispute
that is really between First Bank and Ne@hin addition, it contends that First Bank has “made

misrepresentations to this Court since the inoeptf the suit; has no valid cause of action against

Scottsdale; and per the allegations of Neely and Binegar, use[d] this suit as a vehicle to avoid the

2031d. at p. 24.

24 Rec. Doc. 52.

25 Rec. Doc. 67.

2084,

27 Rec. Doc. 69-1 at p. 11.
208 Rec. Doc. 83 at p. 6.



jurisdiction of the state district court®® In opposition, First Bank asserts that Scottsdale is not
entitled to attorney’s fees because it has not astedlisinterested stakeholder in this actitfirst
Bank asserts that Scottsdale first resisted paying anything to First Bank and only filed its
interpleader action after the Court determitieat First Bank had stated a cause of acfibm
addition, First Bank argues that Scottsdale has not stated a valid reason for not depositing any
money into the registry of the codtt.

Attorney’s fees are available in an interpleader action when the interpleader is a disinterested
stakeholder and not in substantial controversy with one of the claiffffsaward of attorney’s
fees is in the discretion of the district cotiftin Royal Indemnity Co. v. Batethe Fifth Circuit
identified five factors as relevant to a deterrtioaregarding whether to award attorney’s fees and
costs to an interpleader-plaintiff: “(1) whethe case is simple; (2) whether the interpleader-
plaintiff performed any unique services for the wlants or the court; (3) whether the interpleader-
plaintiff acted in good faith and with diligence; (4) whether the services rendered benefited the
interpleader-plaintiff; and (5) whether theichants improperly protracted the proceedirfgsli
Phillips Petroleum Co. v. Hazlewogithe Fifth Circuit affirmed a trial court’s denial of attorney’s

fees for a stakeholder who the trial dobad found “actively took a position opposing” one

2¥Rec. Doc. 69-1 at p. 11.

#0Rec. Doc. 70 at p. 23.

211 Id

212 Id

3 Rhoades v. Case¥96 F.3d 592, 603 (5th Cir. 1999).
214 Id

215307 F. App’x 801, 806 (5th Cir. 2009) (citingCharles Alan Wright & Arthur R. MillerEederal
Practice and Procedurg§ 1719 (3d ed.)).



claimant’s claims and supporting the claims of another claiffant.

At the commencement of this case, Scotsdantested liability entirely. On December 11,
2014, Scottsdale filed a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),
arguing that it had satisfied its duty under the insurance policy by its issuance of a check jointly
payable to Neely and First BaAKIt was not until the Court deni&tottsdale’s motion to dismiss
on May 27, 2015 that it requested leave to file a “Third Party Complaint and Cross Claim for
Interpleader.?® Despite being granted leave to fiteinterpleader cross claim on May 27, 2645,
however, Scottsdale did not file a motion feave under Federal Rule of Civil Procedure 67 to
deposit the sum of the checks into the Court’s registry until August 4,°208fhough the Court
finds that this conduct was not unreasonable, it caimbthat Scottsdale has acted with diligence
as a disinterested stakeholder. Therefore, thet@eures Scottsdale’s motion for attorney’s fees.

5. Dismissal of Scottsdale

Both Scottsdale and First Bank agree thattSdale should be dismissed from the case upon
deposit of the disputed fundgdrthe registry of the Couft?“A district court has broad powers in

an interpleader actiorf?® A district court may issue an omddischarging a stakeholder if the

216534 F.2d 61, 63 (5th Cir. 1976).
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stakeholder is disinteresté&d Scottsdale asserts that it is disinterested because it makes no claim
to the funds and that no material controversy involving Scottsdale &xiSts party disputes this.
Accordingly, the Court will grant Scottsdale’s timm to dismiss it from the case upon Scottsdale’s
deposit of the funds into the registry of this Court.

6. Injunction Against Defendants-in-Interpleader

Scottsdale and First Bank also agree that Scottsdale is entitled to an injunction against
Defendants-in-Interpleader, enjoining them frdimd any other action agaihScottsdale regarding
the negotiable instruments at issuéhe proceeds of the instrumefifsScottsdale does not identify
any pending state court actions or federal court proceedings outside of this case that it seeks this
Court to enjoin, asking only thtte Court enjoin Defendants-in-Impgeader from “filing any other
action against Scottsdale with regarding [sic] to the subject negotiable instruments and/or any
amounts or proceeds listed on such negotiable instruntéhts.”

In support of its motion for an injunction, Scottsdale cites the Fifth Circéitito Parts
Manufacturing Mississippi, Inc. King Construction of Houston, LI2& in which it quotes 28
U.S.C. § 2361 for the proposition that a district tean enjoin the institution or prosecution of any
proceeding in state or federal court affectthg property involved in the interpleader action.

However, the statute authorizingiatrict court to restrain claimés from instituting or prosecuting

24 Auto Parts Mfg. Miss., Inc. v. King Const. of Houston, L,L782 F.3d 186, 195 (5th Cir. 2015) (citing
7 Charles Alan Wright, Arthur R. Miller & Mary Kay KanEederal Practice and Procedu&1714 (3d ed.)).

2% Rec. Doc. 69-1 at p. 6.

226 Rec. Doc. 69-1 at p. 9; Rec. Doc. 70 at p. 8.
#7Rec. Doc. 69 at p. 1.

228782 F.3d 186, 195 (5th Cir. 2015).



further proceedings in state or federal courts is limited to statutory interpleader &étions.

In Holland America Insurance Company v. Succession aftReyFifth Circuit found that
a motion for an injunction in a Federal Rule of Civil Procedure 22 interpleader action must be
evaluated under the standards of Federal Rule of Civil Procedéi®lé®. Fifth Circuit explained
that a district court may issue an injunction urfgele 65 “if the court finds that irreparable injury
would result to the movant in its absence, that the threatened injury to the movant outweighs the
harm that the injunction may cause the nonmovaatitiere is a likelihood of success on the merits,
and that the public interest would @t adversely affected by the injunctidf. The Fifth Circuit
noted that injunctive relief is “an extraordinanyd drastic remedy, not to be granted routinely, but
only when the movant, by a clear showing, carries the burden of persuds$ion.”

Regarding its motion for an injunction, Scottiedasserts only that it “filed an interpleader
action, has joined the proper parties, and unicionally deposited the funds at issue into the
registry of the court. Scottsdale should be dismissed as a party toitlisdsany claim of First
Bank (or any other party) against Scottsdale with regard to the funds should be dismissed and
enjoined.®*The Fifth Circuit inHolland observed that “[s]peculative injury is not sufficient; there

must be more than an unfounded feathe part of the applicant* Scottsdale does not allege any

22 Holland Am. Ins. Co. v. Succession of R6§7 F.2d 992, 996-97 (5th Cir. 198Bgn Am. Fire & Cas.
Co. v. Revergl88 F. Supp. 474, 484 (E.D. La. Sept. 30, 1960) (Wright, J.); 7 Charles Alan Wright & Arthur R.
Miller, Federal Practice and Procedu&1717 (3d ed.).

#0777 F.2d 992, 996-97 (5th Cir. 1985).
Bl1d. at 997.
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irreparable injury that it would suffer in the ahse of an injunction. First Bank has agreed that
Scottsdale is entitled to dismissairn this action and to an injunctiéfiFirst Bank has also stated

that it has “no intent to proceed againsti®mrale once this case is fully resolvél{ Furthermore,
Scottsdale has not identified any pending litigation filed against it by either Neely or Binegar
Christian, LLC nor has Scottsdale provided the Court with any reason to believe that litigation
pertaining to the checks at issue in this casebsifiled in the future. Accordingly, the Court finds
that Scottsdale has not met its burden of showiagtkvill suffer irreparal# injury in the absence

of an injunction. Therefore, the Court deni8sottsdale’s motion for an injunction against
Defendants-in-Interpleader.

V. Conclusion

For the foregoing reasons, the Court finds that the Court has jurisdiction over the interpleader
action and the interpleader action is proper. In addition, the Court finds that Scottsdale is entitled
to be dismissed from the case following the dépafsfunds into the Court’s registry but that
Scottsdale is not entitled to an injunction agaihe claimants from filing any additional actions
against Scottsdale regarding the negotiable imsnis at issue in this case and/or the amounts or
proceeds listed on the negotiable instruments. Firtak Court finds that First Bank is not entitled
to interest on the sum of the checks nor is Sdaktsentitled to attorney’s fees in connection with

this case.

#5Rec. Doc. 70 at p. 8.
236 |d



Accordingly;

IT IS HEREBY ORDERED that Scottsdale’s “Motion for Summary Judgmétitis
GRANTED IN PART AND DENIED IN PART .

IT IS FURTHER ORDERED that the motion is granted toettextent that it seeks: (1) a
declaration that the interpleadaction in this case is proper; (2) a finding that First Bank is not
entitled to legal interest; and (3) Scottsdatb&nissal from the case upon the deposit of the funds
into the Court’s registry.

IT IS FURTHER ORDERED that the motion is denied todlextent that the motion seeks
an award of attorney’s fees for Scottsdale amehjunction against First Bank, Neely, and Binegar
Christian, LLC from filing any additional actions against Scottsdale regarding the negotiable
instruments at issue in this case and/or theusnts or proceeds listed on the negotiable instruments.

NEW ORLEANS, LOUISIANA , this 10th  day of November, 2015.

N

NANNETTE J
UNITED STATES DISTRICT JUDGE
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