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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NEWTON MCNEALY , CIVIL ACTION
Plaintiff

VERSUS NO. 14-2181

DARRYL J. BECNEL, ET AL., SECTION: “E” ( 2)
Defendants

ORDER AND REASONS

This matter comes befotbe Courton the Defendantsdispositive motiond The
Defendants in this casge (1) United Steel, Paper and Forestry, Rubber, Manufacty
Energy, Allied Industrial and Service Workers Imational Union (“USW
International”); (2)United Steelworkers Local Union, Local 750 (“Loddhion”); (3)
Motiva Enterprises, LLE*Motiva”); (4) Skell Oil Co. (“Shell Oil"); (5) Shell Chemical LP
(“Shell Chemical’)2 (6) Saudi Refining, Inc(*Saudi Refining”} (7) theUnited States
Equal Employment Opportunity Commission; and (8)thM@olitan Life Insurance Co.
(“Met-Life”). Each Defendanhas filedat least onalispositive motion and somehave
filed two.

FACTUAL & PROCEDURAL BACKGROUND

This civil actioninvolvesclaimsof, among othergacediscrimination, retaliation,
and harassmenkevied bythe Plaintiff, Newton McNealy, against a numberesftities3
McNealyis an AfricanAmerican male wh@reviouslyworkedas a machinistor Motiva

at a Motivaownedfacility in Norco, LouisianaMcNealy alleges, omr about November

1R. Docs. 117, 118, 121, 138, 146, 210, 215, 216.

2Shell Oil and Shell Chemical are sometimes refetiedollectively by the Court as the “Shell Defemds.”
The Plaintiff sometimes refers to these two Defemtdaas “Shell.”

3The operative facts, as alleged by McNealy, arebtalkom McNealy's “Seconddmended Complaint.3ee
R. Doc. 114. This Secondmended Complaint is in reality McNealy's Thirdimended Complaint and is
referred to as such herein.
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7, 2011, while in the course and scope of his emplent with Motiva he was “victimized”
and “struck in the head” by a crane control ladxhe hands dfiswhite co-workers.After
the attackMcNealy alleges he retreated to his personal vehilrecovewhereuponis
co-workers “wrapped and sealed” him in the vehicle duaVvered the window with some
type of foam."McNealy alsoalleges in the days that followede wasverbally assaulted,
threatenedsodomizedandsexually harasselly hiswhite coworkers which contributel
to a hostile work environmenfccording toMcNealy, he complainedo his superiors on
numerous occasions and filékdrmal complaintswith his union,but the investigations
into his complaintded nowhereMcNealy thus alleges thvariousDefendants condoned
“inappropriate behavior in the workplage and ultimately violated the Collective
Bargaining Jreemenbetween Motiva and his union.

McNealy alleges, as a result of the treatment tpeeienced, he developeshd has
been diagnosed withosttraumatic stress disorder, anxiety, paranoia, aapréssion,
among otheconditionsln light of his medical conditions, McNealy alleges was placed
on nonoccupationaldisability in February of 2012 antemained on disability for over
two years. &cording to McNealy, after having been on disapitdr an extended period
of time, he was converted tomon-pay status,and he began experiencing other adverse
employment actionby the ShellDefendantsand Motiva.McNealy alleges, for example,
the ShdlDefendantsand Motiva confiscated his ID badge and his compenegit card
and cancelled his insurance. These actions, aaegrii McNealy,ultimatelyled tothe

terminationof his employment at thilotiva facility.



McNealy filed suit on September 22014, and has been granted leavecofirt on
multiple occasions tamend his complaintMcNealy filed his thirdamended complaint
on December 9, 2019 cNealys thirdamended complaint, like higijpr complaints, is
less than clearln an Order dated Jun®0, 2016, the Court identifietbr McNealythe
deficiencies irhis thirdcamended complaint, citing Federal Rule of Civil Bedure 8(a}.
The Court noted Rule 8(agquiresa pleading stating a claim for relied include,inter
alia, “a short and plaistatement of [each] claim showing that the pleadantitled to
relief’against each defendaftConsideringhe thirdamended complaint in light of Rule
8(a), the CourfoundMcNealy’s thirdamended complairftiled to clearly identify, with
precisionthe specificcauses of actiohe is brirging againseach Defendant and the laws
or statutes pursuant to which thassuses of actiowere filed. In sum, the Court found
it unclearfrom the thirdamended complaint which causes of action McNealyisging
against each Defendant.

The Court convened a telephone status conferasttecounsel forthe partieon
July 8, 2016to discuss the thirdmended complaintDuring the status conference,
McNealy’s attorneyQuiana Huntglarified the causes of actiothat McNealy claims he
has broughtgainst each Defendanithe Court memorialized thidiscussionn a Minute

Entry, to which the Court attached a chart spedifjcalentifying each cause of action

4 McNealy's complaints include Record Document 1 (@daint), Record Document 37 (Amended and
SupplementaComplaint), Record Document 60 (SeceAthended Complaint), and Record Document 114
(Third-Amended Complaint).

5R. Doc. 208.

6 See, e.g., Hernandez v. Wood/Chuck Chipper Cd\p. 4:11CV-597, 2012 WL 1836352, at *1 (E.D. Tex.
Apr. 13, 2012) (citing-eD. R. Civ. P.8(a)(2)) (alterations omitted) (“The Federal RulesGdfil Procedure
require thateachclaim in a compliant include ‘a short and plaintetment showing that the pleader is
entitled to relief.”); De Ward v. GomezNo. 2:09CV-0204, 2009 WL 310255, at *1 (N.D. Tex. Oct. 2,
2009) (“Plaintiff was ordered to file an amendedng@aint setting forth a short and plain statemefttie
claim against each defendant showing his entitleiterrelief, in compliance with Federal Rule[] ol
Procedures.”).



McNealyclaims to bgursuingagainst each DefendaniVithout agreeing with McNealy
that these causes of action are actually pleanl éldle thirdamended complaintheCourt
will assumethese are theauses of action pleadelereinfor purposes of this decision.

LEGAL STANDARDS

Motionsto Dismiss

Pursuanto Federal Rule of Civil Procedure 12(b)(6), a didtcourt may dismiss
a complaint, or any part of it, for failure to séad claim upon which relief may be granted
if the plaintiff has not set forth factual allegauis in support of his claim that waliéntitle
him to relief8 “To survive a motion to dismiss, a complaint mushtain sufficient factual
matter, accepted as true, to ‘state a claim tefehat is plausible on its face™A claim
has facial plausibility when the plaintiff pleadacfual content that allows the court to
draw the reasonable inference that the defendaliehte for the misconduct alleged®”
The court however,does not accept as true legal conclusions or mereclasory
statements, and “conclusory allegations or legalctwsions masquerading as factual
conclusions will not suffice to prevent a motiondsmiss.1“[T]hreadbare recitals of
elements of a cause of action, supported by merelasory statements” or “naked
assertion[s] devoid of further factual enhancemem€& not sufficient2

In summary, “[flactual allegations must be enouglraise a right to relief above

the speculative levell3*[W]here the wellpleaded facts do not permit the court to infer

7R. Doc. 209 (Minute Entry); R. Doc. 20B(Chart).

8 Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (200 7%uvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007).

9 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgvombly, 550 U.S. at 570).

0]d.

1S. Christian Leadership Conference v. Supreme Cotithe State of La252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

2|gbal, 556 U.S. at 663, 678 (citations omitted).

13 Twombly, 550 U.S. at 555.



more than the mere possibility of misconduct, tbeplaint has allegedbut it has not
show[n]—that the pleader is entitled to relief™ Dismissal is appropriate when the
complaint ‘on its face show[s] a bar to relieR”

Il. Motionsfor Summary Judgment

Summary judgment is appropriate only “if the movasttows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law."16 “An issue is material if its resolution could aftatre outcome of the actiord””
When assessing whether a material factual dispxtstse the Court considers “all of the
evidence in the record but refrains from makingdibdity determinations or weighing
the evidence® All reasonable inferenseare drawn in favor of the namoving party19
There is no genuine issue of material fact if, eveawing the evidence in thliight most
favorable to the nomoving party, no reasonable trieffact could find for the nomoving
party, thus entitling the moving party to judgmersta matter dbaw.20

If the dispositive issue is one on which the movpeyty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
‘entitle it to a directed verdict if the evidence meuncontroverted at trial?If the
moving party fails to carry this burden, the motiorust be denied. If the moving party
successfully carries this burden, the burden afdurction then shifts to the namving

party to direct the Court’s attention to somethimghe pleadings or &ter evidence in the

141d. (quoting Fed. R. Civ. P. 8(a)(2)).

15 Cutrer v. McMillan, 308 F. App’x 819, 820 (5th Cir. 2009) (per curipfquotations omitted).

186 FED. R.CIvV.P.56;see also Celotex Corp. v. Catre@t77 U.S. 317, 32223 (1986).

7DIRECTV Inc. v. Robsqm20 F.3d 532, 536 (5th Cir. 2005).

18 Delta & Pine Land Co. v. Nationwide AgribusinessIi€o, 530 F.3d 395, 398 (5th Cir. 200&Ee also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 15851 (2000).

19 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

20Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).

21Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991) (quotin@olden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 199



record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositie issue is one on which the maoving party will bear the burden
of persuasion at trial, the moviparty may satisfy its burden of production by eitli®
submitting affirmative evidence that negates aneesial element of the nanovant’s
claim, or (2) demonstrating there is no evidencéhe record to establish an essential
element of the nomovants claim 23 When proceeding under the first option, if the
nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disputed facts, a trial wouldibeless, and the moving party is entitled
to summary judgmentsaa matter of law4 When, however, the movant is proceeding
under the second option and is seeking summarymedg on the ground that the
nonmovant has no evidence to establish an essai¢mlent of the claim, the namoving
party may defeat a motion faummary judgment by “calling the Court’s attentitm
supporting evidence already in the record that exsslooked or ignored by the moving
party.”25Under either scenario, thurdenthen shifsback to the movant to demonstrate
the inadequacy of the evidence relied upon by thi@movant26 If the movant meets this

burden “the burden of production shiffpack againfto the nonmoving party, who must

22 Celotex 477 U.S. at 32224.

23|d.at 33%32 (Brennan, J., dissentingee also St. Amant v. Ben®i06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justice Brennan’s statement of the sumnjadgment standard i@elotex Corp. v. Catretd 77 U.S.
317,322-24 (1986), and requiring the movants to submitraffitive evidence to negate an essential
element of the nonmovant’s claim or, alternativelgmonstrate the nonmovant’s evidence is insufficie
to establish an essential elemerno v. ONeill 806 F.2d 1262, 1266 (citing Justice Brennan’s dissent
Celotex and requiring the movant to make an affirmativegentation to negate the nonmovant’s claims
on summary judgment); 10 8HARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURES82727.1 (2016) (“Although the Court issued a fheefour decision, the majority
and dissent both agreed as to how the sumnjadgment burden of proof operates; they disagreetba
how the standard was applied to the facts of ttemcqinternal citations omitted)).

24 First National Bank of Arizona v. Cities Service.C291 U.S. 253, 28889 (1980);

Anderson v. Liberty Lobby, Ine177 U.S. 242, 24950 (1986).

25Celotex 477 U.Sat 332-33.

261d.



either (1) rehabilitate the evidence attacked ie thoving party’s papers, (2) produce
additional evidace showing the existence of a genuine issue fat &3 provided in Rule
56(e), or (3) submit an affidavit explaining whyther discovery is necessary as provided
in Rule 56(f).27*Summary judgment should be granted if the nonmgwarty fails to
respond in one or more of these ways, or if, after tlb@moving party responds, the court
determines that the moving party has met its ultienaurden of persuading the court that
there is no genuine issue of material fact forltt¢&

‘[Ulnsubstantiated asstions are not competent summary judgment evidence
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulate the precise manner in thlcat evidence supportbie claim.
‘Rule 56 does not impose upome district court a duty to sift through the recamdsearch
of evidence to support a party’s opposition to suanyqudgment.?®

LAW AND ANALYSIS

Each Defendanhasfiled or joinedin at least one dispositive motion, and some
have filed two30 Moreover, sme motions were filed on behalf of multiple defentsa
The Court begins with McNealy's federal causes oficac against each Defendant
followed by a separate section addressing McNeatgse law causes of actian,general

l. USW International &Local Union (R. Docs. 117,118,215, 216)

USW International and the Local Union move to dissmMcNealy’s claims against

27Celotex 477 U.S. at 33233, 333 n.3.

281d.; see alsdrirst National Bank of Arizona391 U.S at 289.

29 Ragas v. Tenn. Gas Pipeline C436 F.3d 455, 458 (5th Cir. 1998) (citit@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8igptakv. Tenneco Resins, In@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)).

30 R. Docs. 117 (USW International); 118 (Local Uniph21 (Motiva, Shell Chemical, & Shell Qil); 1384&di

Refining); 146 (EEOC); 210 (Mettife Insurance Co.); 215 (Local Union); 2{8SW International).

7



themunder Rule 12(b)(63! Thefactualallegations in the thirdhmended complaint with
respect tdJSW International and the Local Uni@re as followsMcNealyallegeshe is a
“paying member of the Local Union (750), who is itled to representation,” duthe
Union32failed to “address his grievances against Shell Mudiva.”3 McNealy further
allegesthe Union “had a fiduciary duty to ptect his rights under the terms and
conditions] of the Collective Bargaining Agreement as the Laboganization on behalf
of its members with Shell and Motiva, but refusedddailed to do so3* McNealy also
allegesthe “Union condoned inappropriate behavior in tharkplace in violation of the
Collective Bargaining Agreemerit3®> McNealy alleges the Union, along with other
Defendants, “had the power to prevent the occuresnbut failed to do s@% According
to McNealy, the Uniorconspiredwith the ShellDefendantsand Motiva to “deprive him
of his rights,” and their actions were “retaliatanynature” becausbicNealy“refused to
work in a hostile work environment, without assucarof protection3” McNealy also
alleges the Union’s actions created or widmuted to the existence of a hostile work
environment.

According to McNealyheis bringingcauses of action against USW International
and the Local Union under (Bection 301 of the Labor Management Relations faot,
breach of the duty of fair repres&tion; (2)42 U.S.C. § 1985(2) an@®); (3) 42 U.S.C. 8

1986; (4) 29 U.S.C. § 141; (5) La. Civ. Code a®0f; (6) La. Civ. Code art. 2315; (7) La.

31R. Doc. 117 and 118.

32 Although USW International and the Local Union aeparate and distinct legal entities, McNealy refer
to them as one, the “Union,” and makes the sanegations against them in the thiednended complaint.
The Court does so too, in certain instances, aglistenction does not matter for present purposes.

33R. Doc. 114 at 10. The Plaintiff refers to Shell &d Shell Chemical as “Shell.”

34R. Doc. 114 at 11.

35R. Doc. 114 at 11.

36 R. Doc. 114 at 15.

37R.Doc. 114 at 13.



Civ. Code art. 2316; (8) La Civ. Code art. 2320),(@. Civ. Code art. 3499; and (10) La.
Rev. Stat. :380138

a. Section 301 of the Labor Management Relations Act

McNealy alleges USW Internatiahand the Local Uniobreached thduty of fair
representationwhich isimplied underSection 301 of the Labor Management Relations
Act.39 Section 30 provides

Suits for violation of contracts between an employand a labor

organization representing employees in an induaffgcting commerce as

defined in thisAct, or between any such labor organizations, may be

brought in any district court of the United Statesving jurisdiction of the

parties, without respect to the amount in contrgyesr without regard to

the citizenship of the parties.

Section 30bf the Labor Management Relations Agtcodified at 29 U.S.(§ 185
andhas been recognized by tBapreme Courofthe United States as a “potent source of
federal labor law#1Sectbn 301 provides an individual employee with a fedeause of
action against his or hem ployerfor breach of a collective bgaining agreemem? Also,
an employee’s case of action againstunionfor breach of the duty of fair representation
is impliedunder Section 3043 “Becauseof the intricate relationship between the duty of
fair representation and the enforcement of a ctilety bargained contract, the two

causs of action have become finextricably interdepentiand known as a ‘hybrid §

301/ fair representation suit4®

38 R. Doc. 2091 at 1. McNealy's state law claims are dealt withSiection Vl,infra.

39 See, e.g., Electrical Workers v. Fopd#t2 U.S. 42, 46 n.8 (1979) (“The duty of fair repentation is . . .
implicit in the National Labor Relations Act.”). BHLabor Management Relations Act amended the Nation
Labor Relations ActSee generally Smith v. Int1 Org. of Masters, Ma&esl Pilots 296 F.3d 380 (5th Cir.
2002).

4029 U.S.C. § 185(a).

41United Steelworkers of Am., ARCIO-CLC v. Rawson495U.S. 362, 368 (1990).

42Bache v. Am. Tel. & Tel840 F.2d 283, 287 (5th Cir. 1988) (citations omdk).

43]d. (citing Vaca v. Sipes386 U.S. 171 (1967)).

441d. at 28°#88 (quotingDelCostello v. Int1 Brotherhood of Teamsteds62 U.S. 151, 16465 (1983). “The
interdependency arises from the nature of the ctille bargaining agreement. If the arbitration and

9



A motion to dismiss under Rule 12(b)(6) is designtdtest the pleadings.
Nevertheless, McNealy attached Exhibits ACBD, Q, O, K, H, andito his memorandum
in opposition to the Local Union’s motion to disrisand USW Internationak Motion
to Dismiss46 These documents are outside the pleadings, and hiaeg not been
excluded by the Court. In this situation, Rule I2(elquires the Court to deny tlumions’
motions to dismiss and, instead, treat the pleadiag motiors for summary judgment
under Rule 56

When converting a motion to dismiss to a motion saommary judgment under
Rule 12(d), the Court must give the parties amgpartunity to present argument and
summary judgment evidence. The parties may not hattached all the relevant
documents andxhibits they would have attached if they had kndtve motion would be
treated as a motion for summary judgment. Accorfiingursuant to Rule 56(e)(1), the
Court will allow the parties an opportunity to pry support their arguments and
factual assertions and address the arguments adaflaassertions raised by opposing
counsel.

TheUnions’motionsto dismiss McNealy’s SectioB0 1claimsunder Rule 12(b)(6)

areconverted to motiosfor summary judgment.

grievance procedure is the exclusive and final réynfer breach of the collective bargaining agreeim éme
employee may not sue his employer @n8301until he has exhausted the procedure. Furthers beind
by the procedure’s result unless he proves theubi@ached its duty of fair representatiobdigle v. Gulf
State Util. Co. 794 F.2d 974, 977 (5th Cir. 1986) (citations omadk).

45R. Doc. 224.

46R. Doc. 225.

47SeefFed. R. Civ. P. 12(d).

10



b. 42 U.S.C. § 1985(2and(3)

McNealy seeks relief against USW International ahd Local Union under Title
42, United States Code, Sections 1985(2) and (3).

Section 1985(2) protects parties and witnesses sduk to attend or testify in
federal court!8 Section 1985(2has no relevance in this casdcNealy does not allege
thatUSW International or the Local Union violated hight to attend or testify in federal
court. McNealy’s claim against the Union under Section 3@8 is dismissed with
prejudice.

“Section 1985(3) prohibits private conspiracies deprive persons of equal
protection of the laws#® To state a claim for relief under Section 1985&3pJaintiff must
show, inter alia, “that some racial, or perhaps otherwise claased, invidiously
discriminatory animus [lay] behind tloenspirators’action? Thereforeto state a claim
under Section 1985(3), the plaintiff must allegdfisient facts showing the defendants
conspired to discriminate against the plaintiffthre basis of his or her raéé.

A motion to dismiss under Rul&2(b)(6) is designed to test the pleadings.
Nevertheless, McNealy attached Exhibits A, B, CQDO, K, H, and | to his memorandum
in opposition to the Local Union’s motion to dismi3and the International Union’s

Motion to Dismiss?3 These documents aopaitside the pleadings, and they have not been

48 See, e.g., Kush v. Rutledgk60 U.S. 719, 724 (1983kKimble v. D.J. McDuffy, In¢648 F.2d 340 (5th
Cir. 1981);Bryant v. Miss. Military Dep}t519 F. Supp. 2d 622, 6289 (S.D. Miss. 2007)furnerv. Bowen
No. 3:06cv-576, 2007 WL 1295787, at *2 (S.D. Miss. May 1, 20,0Ragsdale v. Classroom Teachers of
Dallas, No. 3:06CV-863, 2007 WL 426637, at *4 n.5 (N.D. Tex. Feb. 807).

49 Daigle v. Gulf State Utilities Cp794 F.2d 974, 978 (5th Cit986) (citation omitted).

50 Bray v. Alexandria Women's Health Clinis06 U.S. 263, 26768 (1993) (internal quotations omitted)
(quotingGriffin v. Breckenridge403 U.S. 825, 833 (1983)3ee also David v. Signal Intern., LLKo. 08
1220, 2012 WL 10759668, at *36 (E.D. La. Jan. 4120

51See, e.g., Newsome v. EEB01F.3d 227, 232 (5th Cir. 2002).

52R. Doc. 224.

53 R. Doc. 225.

11



excluded by the Court. In this situation, Rule I2(elquires the Court to deny the Unions’
motions to dismiss and, instead, treat the pleaslmgmotions for summary judgment
under Rule 564

When convertinga motion to dismiss to a motion for summary judgimender
Rule 12(d), the Court must give the parties amgpartunity to present argument and
summary judgment evidence. The parties may not hatteached all the relevant
documents and exhibits they wolHdve attached if they had known the motion would be
treated as a motion for summary judgment. Accortyingursuant to Rule 56(e)(1), the
Court will allow the parties an opportunity to prny support their arguments and
factual assertions and address the arguments atdaflaassertions raised by opposing
counsel.

The Unions’ motiols to dismiss McNealy's Sectiod985(3) claims under Rule
12(b)(6) are converted to motions for summary juegin

C. 42 U.S.C. § 1986

Section 1986 provides for liability againgtird parties based on their knowledge
of Section 1985 violations. Section 1986 does notvpe an independent cause of action
but instead requires the existence of a valid clamder Section 198%.“A valid § 1985
claim is a prerequisite to a 8§ 1986 iola”>¢ Becausehe Unions’ motions to dismiss the
Section 1985(3xlaims have been converted to motions for summadginent, these
motions to dismiss also must be converted.

The Unions’motion to dismiss McNealy's Section 838aims under Rule 12(b)(6)

are converted to motions for summary judgment.

54 SeeFed. R. Civ. P. 12(d).
55Bradt v. Smith634 F.2d 796, 799 n.3 (5th Cir. 1981).
56 Bryan v. City of Madison, Miss213F.3d 267, 276 (5th Cir. 2000).

12



d. 29 U.S.C. § 14Jet seq.

McNealy representise is pursuingauses of actioagainst USW International and
the Local Unionunder 29 U.S.C. 8§ 142t seqln particular McNealy indicates his cause
of actionareunder 29 U.S.C. § 151

TheNational Labor Relations Aaif 1935 as amended by the Labor Management
Relations Actjs codified a9 U.S.C. 8§ 14kt seqSectionl51merelysets forth, generally,
the “findings and declarations pblicy” behind the Mtional Labor Relations A&.In
this case, McNealy cites Section 1Blhis thirdamended complaintMcNealy alleges
USW International and the Local Union are ‘reguthtender 29 U.&. 8§ 151 et seq. as a
National Labor Relations Organization on belodlits members58 The Unions’motions
to dismiss McNealy’s claims under Section 151 aissrdssed with prejudice.

The only othesection of the National Labor Relations Act refeced inMcNealy’s
third-amended complainis Section 142° McNealy allegedJSW International and the
Local Union “had a duty to represent him under tbBective bargaining agreement, but
breached their duty by failing to do so as requibgd.abor Management Relations Act 8
301 and National Labor Relations Act 8§ 141 NMcNealys claim under Section 144 one
and the same with his Section 301 claimSastion 141is merely the first statutory section
of the National Labor Relations Act, as amende&égtion 301 of theabor Management
Relations Actt1McNealy’s clainms againsUSW International and the Locllnion under

29 U.S.C. § 141 arepn reality, claims under Section 301 of the LaboamMgement

57See Eastex, Inc. v. N.L.R,B37 U.S. 556, 565 n.14 (197&;L.R.B. v. Brown Paper Mill Cp108 F.2d
867, 870 (5th Cir. 1940).

58 R. Doc. 114 at 7.

59R. Doc. 114 at 1, 22.

80 R. Doc. 114 at 22.

61Thomas v. LTV Corp39 F3d 611, 614 (5th Cir. 1994).

13



Relations Actfor breach of the duty of fair representatidime Unions’motion to dismiss
McNealy’s Section 301 claims under Rul2(b)(6) have beerconverted to motions for
summary judgment?

. Motiva Enterprises, Shell Chemical LP, Shell Oil Co (R. Docs. 121, 21)

Motiva, Shell Oil, and Shell Chemicalmove to dismiss McNealy’'s claimagainst
themunder Rule 12(b)(653

McNealy wasan employee of Motiva, a subsidiary of the Shelfddelants, as a
machinistwhen, according to McNealy, he was subjected t@rahsinatory treatment,
harassed, and retaliated agaifstseverakreasonsMcNealy allegesfor examplewhile
in the course and scope of his employment with Motnd the Shell Defendants, he was
“victimized” and “struck in the head with a cranent¢ool box” by white ceworkers64
McNealy allegedhat, aftertheincident he wasrepeatedlyharassed andiscriminated
against bytheremployees and supervisors of Motiva and the SheféBdants due to his
race 85 According to McNealy, Motiva and the Shell Defendsaialso failed to “take
corrective action” in response to the discrimingtoreatment he experiencealthough
an investigation into thallegationswas commence@f According to McNealyMotiva
and the Shell Defendants alsmk a number of adverse employment actions agdiimsf
including confiscating his ID badge and companydirecard and cancelling his

insurance8” More generally McNealy alleges Motiva and the Shell Defendants

62 Seesuprapage 10.

63R. Doc. 121 and 211. For purposes of this Ordereasons, the Court refers to Shell Chemical LP and
Shell Oil Co., collectively, as the “Shell Defendari

64R. Doc. 114 at 8.

65R. Doc. 114 at 9.

66 R. Doc. 114 at 9-10.

67R. Doc. 114 at 12.

14



“condoned inappropriate and criminal behavior” adtia’s Norco facility, “in violation
of their empoyment practices and policie&?”

McNealybringscauses of action against Motiva, Sh@efiemicalLP, and Shell Qil
Co.under (142 U.S.C. § 2000et seq; (2) 42 U.S.C. § 12101; (3) 42 U.S.C. § 1981;42)
U.S.C. §1985(2and(3); (5) 42 U.S.C. § 1986; j®@9 U.S.C. §1001; (7) 29 U.S.C. § 1132;
(8) 29 U.S.C. § 141(9) Article Ill, Section 2, Clase 1 of the United States Constitution;
(10) La. Rev. Stat. § 23:301;J)lLa. Rev. Stat. § 23:136112) La. Rev. Stat. § 9:380113)
La. Civ. Code art. 1906; ()4.a. Civ. Code art. 2315]1%) La. Civ. Code art. 231616) La.
Civ. Code art. 2320; and7) La. Civ. Code art. 349%

a. 42 U.S.C. § 2000et seq.

Title 42, United States Code, Section ZQ@arks the beginning of Title VII of the
Civil Rights Act of 1964.Title VII prohibits employersboth public and privatefrom
discriminating againstheir employees and prospective employees on the basizcef
color, religion, sex, and national origin’® “Title VIl prohibits both intentional
discrimination (known as ‘disparate treatment’)vedl as, in some cases, practices that
are not intended tdiscriminate but in fact have a disproportionatativerse effect on
minorities (known as ‘disparate impact)Title VIl alsobarsemployerdrom retaliating
againstemployes and prospective employeew subjectingthem to a hostile work
environmentfor engaging ina protected activity2 Title VII authorizegprivate causes of

action for discriminationretaliation and ahostile work enviroment.

68 R. Doc. 114 at 11.

69R. Doc. 2091 at 2.

70 Ricci v. DeStefan®b57 U.S. 557, 577 (2009).

11d.

7242 U.S.C. 8§ 2000¢65ee also Bartz v. Mitchell CiNo. A05-CA-959, 2008 WL 577388, at *2 (W.D. Tex.
Jan. 23,2008).
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McNealys causes of action undéritle VIl aresubject to dismissal under Rule
12(b)(6) 73 A plaintiff may not pursue Title VII claims in fedal court unless her shehas
exhausted albf the available administrative remediés‘Exhaustion occurs when the
plaintiff files a timely charge with the EEOC andceives a statutory notice of righd t
sue.”>In his thirdamended complaintyicNealy allegeshe filed complaints with the
EEOC, but McNealy does not allege he was ever dsaeightto-sue letter’ In fact,
McNealy concedes he was not issued a righsue letter by the EEOC.Thus, McNealy
did not exhaust his administrative remedi®&cNealy argues however, thathe was
excused from exhausting his administrative remebt®ssause doing so would have been
futile.”® McNealy bears the burden of establishing exhaustvonld have been futilé
McNealy arguede “filed several complaints” with the EEOC, butetEEOC “failed to
investigatethosecomplaints,thus preventindiim from exhaustindnis administrative
remediesand rendeng futile his attempts t@o sa8% This argument however is short
on specifics, as McNealy has not alleged &atys to support his argumetitatthe EEOC
failed to investigaténis complaints Conclusory allegations that exhaustion would have
been futile are insufficient to evade the genergbiieement that a platiff exhaust his or

her administrative remedies before proceeding defal courté?!

3 Timely filing of a complaint with the EEOC is notjarisdictional prerequisite to bringing suit indferal
court.Waiters v. Parsonsr29 F.2d 233, 236 (5th Cir. 1984).

74 Taylor v. Books A Million, In¢296 F.3d 376, 37879 (5th Cir. 2002)Hall. v. Contl Airlines, Inc, 252
F. Appx 650, 653 (5th Cir. 2007%ee also EEOC v. W affle House, Ir&34 U.S. 279, 285 (2002).

5 Taylor, 296 F.3d at 379 (citinBao v. Auchan Hypermarke®6 F.3d 787, 78889 (5th Cir. 1996)).

6 R. Doc. 114 at 16, 22

7R. Doc. 114 at 23.

78 R. Doc. 1861 at 11.

9 See, e.gGuerrav. Commtns Worker81 F.3d 140 (5th Cir. 1996) (citations omitted).

80 R. Doc. 1861 at 10-11.

81This rule of law is oft recognized in prisoner gjaition, but applies with equal force in this cakeld v.
Livingston 463 F. App’x 311, 313 (5th Cir. 20128lowe v. LivingstonNo. 9:11cv-162, 2012 WL 4127621,
at *7 (E.D. Tex. Sept. 17, 2013ee ado Stringer v. MartinNo. 1:11cv-704, 2012 WL 5195819, at *1 (E.D.
Tex. Oct. 18, 2012) (“Petitioner’s petition faile tite any facts to support his allegation that ax$tion
would be futile.”);A.T. v. Leflore Cnty. Sch. DistNo. 4:09cv-128, 2010 WL 1506974, at *1 (N.D. Miss.
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As a precondition to filing suit under Title V& plaintiff must exhaust his or her
available administrative remediels this case, it is undisputed that McNealy west
issued a righto-sue letter by the EEOC and, as a resddtled to exhast his
administative remedies. His argument that exhaustion wob&le been futile is
conclusoryFor theseeasors, McNealyis unable to pursue histle VII causes of action
in this Courfat this timeMcNealy'sTitle VII causes of action against Motiva and the Shell
Defendantsnust be dismissedithout prejudicedue to McNealydailure to exhaushis
administrative remedie¥®

b. 42 U.S.C. 812101

Title 42, United States Code, Section 12101, mahnlksbeginning of the Americans
with Disabilities Act of 1990("ADA") . The ADA prohibits inter alia, discrimination
against qualified, disabled employees on the bakan employee’s disabilitylitle | of
the ADA prohibits employmentiscrimination, andritle Il prohibits discrimination in
the provision of public service®.Title I's prohibition ofdiscriminationin the context of
employments arguably elevantin this case

McNealy alleges Motiva and the Shell Defendantsdisinated against him on

the basis of racand, of significancén this sectiona number oflisabilities According to

Apr. 14, 2010) (“Plaintiffs Complaint does not edle sufficient facts to show that she has exhaubktxd
administrative remedies, and Plaintiff has not idfit any evidence or argument that exhaustion wbeld
futile or inadeuate.”);Stewart v. Tombon&o. 3:97cv-0129, 1998 WL 158657, at *2 (N.D. Tex. Mar. 24,
1998) (“While petitioner asserts futility, he fatls present evidence supporting such claim.”).

82See, e.g., Owens v. Sec. of Ar%4 F. App’x 156, 157 (5th Cie009);Winegarner v. Dallas Cnty. Sgh.
No. 3:98cv-2523, 1999 WL 325028, at *1 (N.D. Tex. May 19, 199&cognizing unexhausted claims must
be dismissed without prejudice).

83See, e.g., Decker v. Univ. of Houst®&Y0 F. Supp. 575, 577 (S.D. Tex. 1997) (“Subckeapt Title Il of
the ADA governs public services and provides timatqualified individual with a disability shall, bngason

of such disability, be excluded from participationor be denied the benefits of the services, paogs, or
activities of a public entity, or be subjected to discrintioa by any such entity. . . . Title | provides tha
[n]o covered entity shall discriminate against aadjfied individual with a disability because ofédh
disability of such individual in regard to jolpplication procedures, the hiring, advancementischarge
of employees, employee compensation, job trainiagd other terms, conditions, and privileges of
employment.”).
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McNealy, due tothe racial discrimination he experienced, he degvetband was
diagnosed withseveraldisabilities, including postraumatic stess disorder, anxiety,
paranoia, dysthymic disorder, and depresgibRcNealyidentifies these disabilities in
the thirdamended complaint arallegesMotiva and the Shell Defendandsscriminated
against him because tfosedisabilities8>

As with causes of actionnder Title VII, a plaintiff must exhaust thavailable
administrative remedies before pursuing any caw$estion under the ADA in federal
court. That is, “a employee must comply with the ADA's administraiprerequisites
prior to conmencing an action in federal court against her eyg for violation of the
ADA.”86 The administrative prerequisites under the ADA are thensaas those under
Title VII; the plaintiff must(1) file a charge with the EEOC an@) obtain a righito-sue
letter prior to filing suit in federal court? In this case, McNealy did not obtain a rigio:
sue letter and, thus, McNealy did not exhaust desmistrative remedies. Although
McNealy argues exhaustion would have been futileabse the EEOC “failed to
invegigate” his complaintsg® it is McNealy's burden to establisthhe futility of
exhaustion,a burdenwhich McNealy has not carriedMcNealy's argument that
exhausting his administrative remedies would haeerbfutile is notsupported by any
concrete factuadllegationsbut, instead, is an unsupported, conclusory argunrch

this Court need natredit 89

84R. Doc. 114 at 11.

85R. Doc. 114 at 14.

86 Dao v. Auchan Hypermarke®6 F.3d 787788 (5th Cir. 1996).

871d. at 789. “Under the ADA, an aggrieved employee mandtaust his administrative remedies by filing a
timely charge of discrimination with the EEOC angteiving a right to sue letter before filing suitthe
district court."Thibodeaux v. Transit Mix Concrete and Materials GQF. Supp. 2d 743, 744 (E.D. Tex.
1998) (citingDao, supra).

88 R. Doc. 1861 at 10-11.

89 See, e.g., Calelly v. Conroe Indep. Sch. D83 F.3d 516 (5th Cir. 1999) (per curiam) (citidgrdner v.
Sch. Bd Caddo Parish958 F.2d 108, 110 (5th Cir. 1992)).
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For these reasons, McNealy's causes of action agalihotiva and the Shell
Defendants under the ADAmust be dismissatthout prejudice for his failure texhaust
his administrative remedies

C. 42 U.S.C. 81981

Title 42, United States Code, Section 1981, présgian independent cause of
action against private, negovernmental actors for discrimination on the basisace?°
Section 1981(aprovides

All persons within the jurisdiction of the United Statghall have the

same right in every State and Territory to make antbrce contracts,

to sue, be parties, give evidence, and to the fudl aqual benefit of all

laws and proceedings for the security pdrsons and property as is

enjoyed by white citizens, and shall be subjedik@punishment, pains,

penalties, taxes, licenses, and exactions of ekiany, and to no other.
Section 1981(b), in turn, defines the phrase “makd enforce contracts” ash® making,
performance, modification, and termination of cadis, and the enjoyment of all
benefits, privileges, terms, and conditions of teatractual relationship.”

A motion to dismiss under Rule 12(b)(6) designed to test the pleadings.
Nevertheéss,Motiva and the Shell Defendants attachddNealy's deposition to their
reply memorandum in support of their motion to dissnunder Rule 12(b)(6Y1 To
further complicate matterdcNealy attachedxhibits A, B, R, C, F, and & his amended

memorandumn opposition to the motion to dismi§dThesedocumentsre outside the

pleadings and they have not beexcluded by the Court. In this situation, Rule 12(d

90 See, e.g., Oden v. Oktibbeha Cnty., Mi246 F.3d 458, 462 (5th Cir. 200 §ge also Patterson v. McLean
Credit Union 485 U.S. 617, 620 (1988%allentine v. Housing Auth. of City of Port Arthulrex, 919 F.
Supp. 2d 787, 80408 (E.D. Tex. 2013)Charles v. GallianpNo. 10-811, 2010 WL 3430519, at *4 (E.D. La.
Aug. 26, 2010).

91R. Doc. 2051

92R. Doc. 222.
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requires the Court to dertfie Motiva and the Shell Defendants’ motion to dismass],
instead treatthe pleadingas a motion for summary judgment under Rule56.

When converting a motion to dismiss a motion for summary judgment under
Rule 12(d), the Court must give the parties amgpartunity to present argument and
summary judgment evidenc&he parties may not have attached all the relevant
documents and exhibits they would have attach#ddey had known the motion would be
treated as a motion for summary judgment. Accortyingursuant to Rule 56(e)(1), the
Court will allow the parties ampportunity to properly support their arguments and
factual assertions and address the arguments andaflaassertions raised lmpposing
counsel.

The Motiva and Shell Defendants motion to disnhkNealy’s Section 1981 claims
under Rule 12(b)(6) isonveted to a motion for summary judgment

d. 42 U.S.C. §1985(2) an(®)

McNealy seeks relief against Motiva and the Shelfebedantsunder Title 42,
United States Code, Sections 1985(2) and (3).

As stated abovwith respect to USW International and the Local dmiSection
1985(2) protects parties and witnesses who seektend or testify in federal cou?t.
Section 1985(2) is not applicable in this case. MalN does not allege thstotiva or the
Shell Defendats somehowiolated his right to attend or testify in fedecalurt. A review
ofthe thirdamended complaint reveals no such allegatidvcdNealy’s claim with respect

to Section 1985(2) is dismissed with prejudice.

93 SeefFed. R. Civ. P. 12(d).

94 See, e.g., Kush v. Rutledge60 U.S. 719, 724 (1983Kimble v. D.J. McDuffy, Inc648 F.2d 340 (5th
Cir. 1981);Bryant v. Miss. Military Dep}t519 F. Supp. 2d 622, 6289 (S.D. Miss. 2007)furner v. Bowen
No. 3:06cv-576, 2007 WL 1295787, at *2 (S.D. Miss. May 1, 20,0Ragsdale v. Classroom Teachers of
Dallas, No. 3:06Ccw-863, 2007 WL 426637, at *4 n.5 (N.D. Tex. Feb. 60Z7).
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“Section 1985(3) prohibits private conspiracies deprive persons of equal
protection of the laws?® To state a claim for relief under Section 1985&3pJaintiff must
show, inter alia, “that some racial, or perhaps otherwise claased, invidiously
discriminatory animus [lay] behind the conspirat@stion.”™® To state a claim under
Section 1985(3), the plaintiff must allege suffitiefacts showing the defendants
conspired to discriminate against the plaintiffthre basis of his or her raéé.

As mentioned above, motion to dismiss undeRule 12(b)(6) isdesigned to test
the pleadingsbut Motiva and the Shell Defendants attached McNealgposition to
their reply memorandum in support of their motiendismiss under Rule 12(b)(®)and
McNealy attached Exhibits A, B, R, C, F, and E ts lamended memorandum in
opposition to the motion to dismi88These documents are outside the pleadings, but
have not beerexcluded by the Court. Rule 12(d) requires the €dor.190 Rule 12(d)
requires the Court to deny the Motiva and the Sibdfendantsmotion to dismiss
McNealy’s Section 1985(3) claimand, instead, treat the pleading as a motion for
summary judgment under Rule 56.

The Motiva and Shell Defendants motion to dismissNdaly’s Section 198(3)

claim under Rule 12(b)(6) sonverted to anotion for summary judgment

95 Daigle v. Gulf State Utilities Co., Local Union Niomr 2286 794 F.2d 974, 978 (5th Cir. 1986).

9% Bray v. Alexandria Women’s Health Clinis06 U.S. 263, 26468 (1993) (internbquotations omitted)
(quotingGriffin v. Breckenridge403 U.S. 825, 833 (1983)%ee also David v. Signhal Intern., LLKo. 08
1220, 2012 WL 10759668, at *36 (E.D. La. Jan. 4120

97See, e.g., Newsome v. EEGBO1F.3d 227, 232 (5th Cir. 2002).

98 R. Doc. 2051.

99R. Doc. 222.

100 SeeFed. R. Civ. P. 12(d).

0iSeded. R. Civ. P. 12(d).
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e. 42U.S.C.81986

As stated above with respect to USW Internatiomad éhe Local Union, Section
1986 provides for liability against third partieaged on their knowledge of Section 1985
violations. Section 1986 does nptovide an independent cause of actibnt instead
requires the existence of a valid claim under $ecti985102A valid § 1985 claim is a
prerequisite to a § 1986 claim?2BecauseMotiva and the Shell Defendants’ motion to
dismiss McNealy's Section 198%)( has been converted to a motion for summary
judgment, the Court must also convert the motiodismiss with respect to Section 8
into a motion for summary judgment.

The Motiva and Shell Defendaritaotion to dismiss McNealy's Section 1986 claim
unde Rule 12(b)(6) ixonverted to a motion for summary judgment

f. 29 U.S.C. §10011132

Title 29, United States Code, Section 1001, mahestieginning of the Employee
Retirement Income Security ACEERISA”). ERISAwas enacted “to promote the interests
of employees and their beneficiaries in employee biepé&ns’194 McNealyseeks relief
under two statutory sections of ERISA, nameBectiors 1001 and 113295 The only
allegation in the thireamended complainthat can be construed as invoking the
protections of ERISAreads: “Shell violated prowiss under 29 U.S.C. 8§ 1001 et seq., by
failing to compensate his disability, and compadlinim to withdraw his 401 K pension

retirement funds®6in hisamended memorandumopposition to the Motiva and Shell

102Bradtv. Smith634 F.2d 796, 799 n.3 (5th Cir. 1981).

103Bryan v. City of Madison, Miss213 F.3d 267, 276 (5th Cir. 2000).

04Shaw v. Delta Air Lines, Inc463 U.S. 8590 (1983).See also Massachusetts Mut. Life Ins. Co. v.
Russell473 U.S. 134, 148 (1985).

105R. Doc. 2091 at 2.

106R. Doc. 114 at 24.
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Defendants’ motion to dismiss, McNealy states thiatclaim of failure to pay disability
benefits is brought against Shell Oil Company, M#e, and MetLife Insurance
Company©7The Court will assume that McNealyEERISA claim is brought onlggainst
his employer, Shell Ojland MetLife.108

Section 1001sets forth the congressional findings and declaration of ppolic
associated witlERISA and does not authorize a private cause obaéfi® McNealy in his
third-amended emplaint alleges thatShell violated provisions under 29 U.S.C. § 1001
et seq., by failing to compensate his disabilitydacompelling him to withdraw his 401 K
pension retirement funds!® In McNealy's amended memorandum in opposition t® th
motion todismissilhe states that he is making a breach of contraamcfor failure to
pay disability benefits, which is a claim under Sec 1132(a)(1)(B).

Although the ERISA statute provides that the propkintiff in a retirement plan
governed by ERISA ia “participant or beneficiary,” the statute makes mention of
which parties are the proper defendaHtS.he federal appellate circuits are divided as to
whether to permit an ERISA claim against partiesestthan the plan itself. The Fifth
Circuit addressed the issue IMusmeci v. Schwegmann Giant Super Markets, inltere
the court held the employer was a proper defendethuse it acted as both the plan
administrator and the plan sponsétln this case, McNealy makes no allegations in any

of his amemed complaints thasShell Oil, his employer was the plan administrator

107 Met-Life Insurance Company has been dismissed.

108 McNealy's ERISA claim against Mdtife is dealt with in Section Mnfra.

109See29 U.S.C. §1001.

10R. Doc. 114 at 24.

1R, Doc. 222.

12See Harris Trust and Sav. Bank v. Salomon SmitmBwarinc, 530 U.S. 238, 246 (2000).

113332 F.3d 339 (5t Cir. 2003);see also Wilson v. KimbeHglark Corp, 254 Fed. App*80, 287 (5th
Cir. 2007) (quotingMusmeci 332 F.3d at 350) (‘[W]here the employer was btith plan administrator’
and plan sponsor’and the relevant plan has namiegful existence separate from’the employewas
proper to name the employer adefendant.”).
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Instead, McNealy alleges that he has a viable ERt&An against ShelDil because it
“failled] to compensat his disability, and compel[ethim to withdraw his 401 K pension
retirement funds$4Based on the Fifth Circuit’s reasoninghhusmecjthe Court finds
that McNealy fails to allege sufficient facts th&hell Oil is a proper party defendant
because it is the plan administratds a result, McNealy's claims again&hell Oilunder
29 U.S.C. 81001, et seq. are dismissed with priepud

g. 29 U.S.C.§ 14kt seq.

McNealy represents he is pursuing causes of adgainstMotiva and the Shell
Defendantaunder 29 U.S.C. 8§ 14&t seqIn particular, McNealy indicates his causes of
action are under 29 U.S.C. § 151.

As discussed above with respect to USW Internati@mal the Local Unionthe
National Labor Relations Act of 1935, as amendedhxyLabor Management Relations
Act, is codified at29 U.S.C. § 141et seq.Section 151 sets forth, generally, the “findings
and declarations of policy” behind the National babRelations Actl’>As noted above,
McNealy cites Section 151 in his thkr@mended complaint. McNealy has failed to state a
claim for relief under Title 29United States Code, Section 151, against Motiva dred
Shell DefendantavicNealy’s claims under Section 151 are dismisseih\prejudice.

The only other section of the National Labor Redat Act referenced in McNealy's
third-amended complaint is Section 141 McNealy allegesMotiva and the Shell
Defendants “had an obligation under the collechaggaining agreement to enforce its

terms and conditions, but breached their duty adicay to 8 141.*17The Court construes

14R. Doc. 114 at 24.

15See Eastex, Inc. v. N.L.R,B37 U.S. 556, 565 n.14 (1978;L.R.B. v. Brown Paper Mill Cp108 F.2d
867,870 (5th Cir. 1940).

16 R. Doc. 114 at 1, 22.

U7R. Doc. 114 at 22.
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McNealy’s causas of action under Section 141 akims under Section 301 of the Labor
Management Relations Acas Section 141 is the first statutory section o thational
Labor Relations Act, as amended by Section 301lhefltabor Management Relations
Act.118 McNealy's claims againd¥lotiva and the Shell Defendantsider 29 U.S.C. § 141
are, in reality, claims under Section 301 of thbda Management Relations A&br
breach of a collective bargaining agreemeartCBA

As noted above, Section 301 providesiadividual employee with a federal cause
of action against his or hemployerfor breach of a collective bargaining agreem&ft.
An employee’s cause of action againstraonfor breach of the duty of fair representation
isimplied under Section 30129 “Because of the intricate relationship between thty dti
fair representation and the enforcement of a ctilety bargained contract, the two
causes of action have become finextricably intehegent’ and known as a ‘hybrid 8§
301/ fair representation suitl2?

An “indispensable predicated aplaintiff's Section 301 claim againanemployer
is an unfair representi@an claim againshis or herunion 122 Stated differently, “[i]t is an
indispensable predicate to a section 301 claimiragfathe employer to egblish that the

union has breached its duty of fair representatif‘[A] plaintiff must prevail upon his

118See, e.g., Thomas v. LTV Carp9 F.3d @1, 614 (5th Cir. 1994).

19Bache v. Am. Tel. & Tel840 F.2d 283, 287 (5th Cir. 1988) (citations dmdk).

120|d. (citing Vaca v. Sipes386 U.S. 171 (1967)).

121]1d. at 287#88 (quotingDelCostello v. Int1 Brotherhood of Teamsted62 U.S. 151, 16465 (198)). “The
interdependency arises from the nature of the cblle bargaining agreement. If the arbitration and
grievance procedure is the exclusive and final réynfer breach of the collective bargaining agreeim éme
employee may not sue his employerder §8301until he has exhausted the procedure. Furthers beund
by the procedure’s result unless he proves theubi@ached its duty of fair representatiobdigle v. Gulf
State Util. Co,. 794 F.2d 974, 977 (5th Cir. 1986) (citations omadk).

122 Daigle v. Gulf State Util. Co704 F.2d 974, 977 (5th Cir. 1986) (quotations ied).See also Landry v.
The Cooper/ T. Smith Stevedoring Co., |i880 F.2d 846, 851 (5th Cir. 1989).

123Barrett v. Ebasco Constructors, In868 F.2d 170, 172 (5th Cir. 1989Establishing the Union’s breach
of duty of fair representation is an indispensaptedicate’for a section 301action against thepéoyer].”
Sawyer v. Am. Postal Workers Union, AELO, No. 3:09¢cv-1780, 2011 WL 6029925, at *6 (N.D. Tex.
Nov. 30, D11) (citingThomas v. LTV Corp39 F.3d 611, 62422 (5th Cir. 1994)).
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unfair representation claim before he may evemdité the merits of his § 301 claim
against the employeri?4

The Court has converted thESW International and the Local Unisrmmotions to
dismiss under Rule 12(b)(6) to motions for summjadgment. As a result, the Motiva
and Shell defendants’motion to dismiss McNealgst®on 141 claims under Rule 12(b)(6)
must also be converted &amotion for summary judgment

h. Article 111, Section 2, Clause 1 of the United States ConStitu

Article Ill, Section 2, Clause 1, ofthe United States Coustih definesthe judicial
power of federal courts. Articlgl , Section 2, Clause 1, does not pideva private right of
action. Anycause of actioMcNealy atempts to assert under Article JI$ection 2, Clause
1, of the United States Constitution must be disadwith prejudice

1. Saudi Refining, Inc. (R. Doc. 138212

Saudi Refining, Inc.(“Saudi Refining”) seeks summary judgmerdismissing
McNealy'sclaims

McNealy pursues causes of action against SaudinRefiunder (1) 42 U.S.C. §
1981; and?2) 42 U.S.C. § 1985(2) an@®).125McNealy also argues Saudi Refining is liable
under the statéaw theoryof vicarious liability for the intentional acts amdanissions of
Motiva’'s administrators, managers, staff, agene¢presentatives, and success8fs.

McNealys claims against Saudi Refinimge base@ntirelyon Saudi Refining’ss0
percent ownershipnterest inMotiva Enterprises, LLE27andMcNealy'sargument that

Saudi Refining is responsible for the actions of @lter egoMotiva.128 In the third

24United Parcel Serv., Inc. v. Mitched51 U.S. 56, 67 (1981).
25R. Doc. 2091 at 3.

26 R. Doc. 2091 at 3.

27R. Doc. 114 at 5.

28 PDoc. 1902 at 3.
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amended complaintMcNealy alleges thatSaudi Refining and the Shell Defendants
“‘equally own and operatdotiva Enterprises, LLCI[,] through [a] joint vente.’129
McNealy alleges Saudi Refiningspartowner of Motivajs vicariously liable foMotiva’s
“intentional acts / omissions” and the “intentiomedture causing injuries or damages”
he sustained3o

In support of its motion for summary judgmeti?t,Saudi Refining attaches its
statement of undisputed fact,and the declaration of Darryl R. Wod#.Wong has
been employed by Saudi Refining since 2007 anddbises and responsibilities include
oversight of Sadi Refining’s investment in Motivd34 Wong declares that Saudi Refining
did not employ any workers at the Motiva refinemyNorco; that Motiva, Shell Chemical,
L.P., and Shell Oil are entirely separate entifiesn Saudi Refining; that Motiva has its
own employees and runs its Norco refinery without aay-tb-day involvement by Saudi
Refining; that Saudi Refining does not have anyeral hiring, direction of work,
discipline, or firing of Motiva employees at theiredry; that Saudi Refining is not a ggr
to a contract with McNealy or the Union; that SaReifining was not aware of and played
no role in the incidents alleged by McNealy; andtt®audi Refining had no involvement
in the MetLife benefits plan or the determination of benefitsder that @n 135

McNealy argues the declaration of Wong is unswond,aas a result, may not be
considered on summary judgment. McNealy is incarras the declaration was given

under penalty of perjury that the statements threaee true and correcthe Fifth Circuit

29R. Doc. 114 at 16.
BOR. Doc. 114 at 17.
BIR. Doc. 1382.

132R. Doc. 1383.

B3R, Doc. 1382.

B4R. Doc 1383 at 1, n.1.
B5R. Doc. 1382 at 3.
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has held that such a statement may be consideresbormary judgment!3¢ McNealy
also disputes most of Saudi Refining’s Statementloflisputed Fact®7but offers no
competent summary judgment evidence to establiglt the facts as stated by Saudi
Refining are in disputé&s8 The Court finds that there are no material factdispute with
respect to the basis of Saudi Refining®tion for summary judgmen

The only remaining issue is whether Saudi Refinimgntitled to judgment as a
matter of law that Saudi Refining is not liable fdre alleged conduct of Motiva or its
employeesas a result of itewnership interest in Motiva, and that there aregnaunds
for holding Saudi Refining liable because it had ingolvement in the acts of which
McNealy complains.

An owner of a limited liability company may not beeld liable for any debt,
obligation, or liability of the limited liability ompany based solelyn its status as an
owner, and itis not a proper party to an actioaiagt the limited liability company based
solely on its status as an own'8?The same is truander federal and staganployment
discrimination laws.Courts have routinely recognizechd important public policy

considerations underlying corporate separatenedsafused to pierce the corporate veil

136 SeeNisshoelwai Am. Corp. v. Kline845 F.2d 1300, 130@®7 (5th Cir. 1988) (citing 28 U.S.C. § 1746).
BB7R. Doc. 1383.

138R. Doc. 1902.

139 Seed a.Rev.Stat.§12:1320(B) ([NJo membermanageremployeeor agentof alimited liability company
is liable in such capacityfor a debt, obligation, or liability of the limited liability company.”);La. Rev.
Stat.§12:1320(C) (A member manageremployeepr agentof alimited liability companyis not aproper
partyto aproceedindyy or againstalimited liability company,exceptwhen the objectis to enforcesuch
a person’'srights againstor liability to the limited liability company.”). Motiva is a Delawarecorporation
and Delawarelaw, like Louisianalaw, alsolimits the liability of LLC memberdfor the debts,obligations,
andliabilities of theLLC. See6 Del. C. § 18-303(a) (“The debts,obligations,and liabilities of a limited
liability company, whetherarisingin contract,tort or otherwise shallbe solelythe debts,obligationsand
liabilities of thelimited liability company,and nomemberor managerof alimited liability companyshall
be obligatedpersonallyfor anysuchdebtobligation or liability of the limited liability companysolelyby
reasonof beingamemberor actingasa manageofthelimited liability company.”).
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in the employment discrimination conte®f.The doctrine of limited liability “creates a
strong presumption that a parent corporation is tha@ employer of its subsidiary’s
employees ™! Thus, “only evidence of control suggesting a sigmift departure from
the ordinary relationship between a parent andutssidiary- domination similar to that
which justifies piercing the corporate veiis sufficient to rebut this presumption, and to
permit an inference that the parent corporation ea$inal decisioamaker in its
subsdiary’s employment decision*2

The Fifth Circuit considers four factors in detenmmig whether an entity related to
anemployer may be liable under Title Vs ajoint employer, including (1) interrelation
of operations, (2) centralized control of laboratedns, (3) common management, and
(4) common ownership or financial conté8.The second of these four factphowe\er,
is the key factor, “such th@burts have focused exclusively on one questionclwkntity
made the final decisions regarding employment nrattelating to the person claiming
discrimination” 144 The courts of this district have used the same ymEi®lwhen
addressinghe liability of an owner of a limited liability copany under federal and state
employment discrimination law&s

It is undisputed that Saudi Refining was not McN&sakemployer; that Saudi

Refining did not hire, direct the work of, supemjr fire Motivas employees; and that

140 Skidmorev. Precision Printing & Packaging,Inc., 188 F.3d 606, 61617 (5th Cir. 1999)(finding that
parentcompanywasnot liable for allegedemploymentdiscriminationclaimsagainst subsidiary);Bassv.
LifecareHoldings,Inc., No. 991864, 2000 WL 377815, at 31 (E.D.La. Apr. 12, 2000)same)Wilkerson
v. USI Gulf Coast IngNo. 0£2748, 2002 WL 1268405, at *3 (E.D. La. Jun. 4, 2D0@2fusing to find
employer’sholdingcompanyliable for allegedemploymentdiscriminationby employer).

141Bass 2000 WL 377815, at *34 (quotingLucky v. FoxMeyer HealtRorp.,129 F.3d 773, 77{5th Cir.
1997)).

142Bass2000 WL 377815, at *34.

143Trevino v. Celanese Corp710 F.2d 397 (5th Cir. 1983).

144Skidmore 188 F3d at 617.

145Seege.g,Bass2000 WL 377815.
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Saudi Refinindhad no involvement in the decisions to disciplimelderminate McNealy
or any of the other conduct of which McNealy comp#alt is also undisputed that Saudi
Refining was not a party to the colles bargaining agreement between Motiva and the
Union.146

Saudi Refining is entitled to summaryjudgment amel42 U.S.C. § 198142 U.S.C.
§1985(2) an®19853) claims against it are dismissed with prejudice.

V. Equal Employment Opportunity Commission (R.Doc. 146)

The Equal Employment Opportunity Commissiaghg“EEOC”) movesto dismiss
McNealy’s claims againgt underRule 12(b)(1) and Rule 12(b)(6).

McNealy alleges he filed complaints with the EE@C2i012, 2013, and 2015, but
the EEOC “failed to invasgate his complaints*”McNealy thus alleges the EEOC denied
him his right to petition the court under thérst Amendment to the United States
Constitution48 McNealy also alleges the EEOC had a “duty to inkggde, but failed to
do so,” in violation othedue processlause ofFifth Amendment49McNealy'scounsel
hasacknowledgedhat hiscauses of action against the EEOC freviolations of(1) the
FirstAmendment petition and assembliawises; (2) theFifth Amendment’s due process
clause; (3}he Federal Tort Claims Ac28 U.S.C. 8§ 1346; and (4) La. Civ. Code art. 23%5.

a. TheFirst &Fifth Amendmensto the United States Constitution

McNealy asserts causes of actidor violations of the First and Fourteenth

Amendmentsagainst the EEOCThe EECC correctly points out that McNealy's claims

146R. Doc. 1383.

147R. Doc. 114 at 13.

148R. Doc. 114 at 13.

49R. Doc. 114 at 13.

150 Counsel for Plaintiff agreed that the chart attath@the Minute Entry of the status conference hweid
July 8, 2016 included all causes of action aga@esth defendant. R. Doc. 20%t 4.
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against it are barred under the doctrine of soggrammunity151“The basic rule of
federal sovereign immunity is that the United Ssatannot be sued without the consent
of Congress.’2 This immunity from suit extends to the agencies aifficers of the
United States, such as the EE®G€Thus, suits against agencies of the United States a
barred, unless there is a waiver of sovereign imiw ‘A waiver of the Federal
Government’s sovereign immunity must be goesocally expressed in the statutory text
and will not be implied.® The “[p]laintiff bears the burden of showing Congsés
unequivocal waiver of sovereign immuniti#¥Congress has not waived the sovereign
immunity of the United States or its agencieshwiespect to constitutional violations.
Thus, the United States, the agencies of the Un8tates, including the EEO@nd
federal officers or employees acting in their afficcapacitiesare immune from suit for

federal constitutional violations undeahe doctrine of sovereign immunity? These

B51R. Doc. 1461 at 6.

152Block v. North Dakota ex rel. Bd. of Univ. and Skcands 461 U.S. 273, 287 (1983).

1B3Hawaii v. Gordon 373 U.S. 57, 58 (1963%ee also F.D.I.C. v. Meygb10 U.S. 471, 475 (1994) (“Absent
a waiver, sovereign immunity shields the Federav&ament and its agencies from suit.”). For the
proposition that the EEOC is an agency of the Unitedt& for purposes of sovereign immunity, see
Newsomev. E.E.O.C301F.3d 227, 23233 (5th Cir. 2002).

54 ane v. Penab18 U.S. 187, 192 (1996%ee also Soudavar v. F.AA5 F. Appx 323 (5th Cir. 2002
(quoting Interfirst Bank Dallas, N.A. v. United State869 F.2d 299, 310 (5th Cir. 1985)) (internal
guotation marks omitted) (“Waiver of the United &8s’ sovereign immunity must be expressly stated by
congress and should not be inferred.”).

155St. Tamnany Parish ex rel. Davis v. Fed. Emergency Mgmteray, 556 F.3d 307, 315 (5th Cir. 2009)
(citations omitted).See also Freeman v. United Stgté86 F.3d 326, 334 (5th Cir. 2009%corn v.
Shinseki No. 093744, 2009 WL 3833975, at *2 (E.D. La. Nov. ®Q09) (“The complaint at no point
mentions a waiver of sovereign immunity for thigpéyof suit, much less an unequivocal one, and e ha
not responded to this motion to dismiss. Alcorn llasrefore not carried his burden of demonstrating
‘Congress’s unguivocal waiver of sovereign immunity,”and the Cowill dismiss the action for want of
subject matter jurisdiction.”).

156 |Interfirst Bank Dallas, N.A. v. United Staté®%9 F.2d 299, 309 (5th Cir. 1985) (“The Constibntdoes
not waive the Government&overeign immunity in a suit for damages. . . .tSdor damages against the
United States based on the Constitution are noteraplated byBivensand its progeny.”)See also
Wheeler 2013 WL 1091242, at *5 (citingnterfirst) (“[T]he United States hasot waived its sovereign
immunity for constitutional torts . . ..").

157%Allong line of cases holds that constitutionaliola for damages may not be brought against therédde
government itself, but may proceed only againstegament officials on aBivens theory.” James E.
Pfander, David BaltmanifRethinking Bivens: Legitimacy and Constitutionaljdication, 98 GEo. L.J.
117,135(2009)(citing cases).
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claims against the EEOC must be dismissed withyatieeunder Rule 12(b)(Ifpr lack of
subject matter jurisdiction.

The Court notesthat, n any eventthe First & Fifth Amendmens$ in-andof-
themselveprovideno independent cause of actiélnstead, Section 1983 is generally
the appropriate vehicle to enforce rights guaradt@egethe Constitutiori>® Section 1983,
however, only “provides a cause of action agaimst person who deprives an individual
of federaly guaranteed rights ‘under color’'sfate law”160 Section 1983 does not provide
a cause of action against the federal governmenihdividuals acting under color of
federal law.The Supreme Court’s decision Bivensv. Six Unknown Agents of the
Federal Bureau of Narcotids the federal counterpart to Section 1983Basnsextends
the protections afforded by Section 1983 to paringsred by federal actors, who are not
otherwise liable under Section 1983 The Cout notes, however, thaBivensauthorizes
suits only against individual federal officers, ramfainst the United State®¥ZIn this case,

McNealy has no Section 1983 clamgainst the United States or its agenaers has not

158 Berger v. City of New Orlean®273 F.3d 1095 (5th Cir. 2001) (citingearth, Inc. v. Dept oPublic
Welfare 617 F.2d 381, 382 (5th Cir. 19803ee also Garrett v. City of Houston, T,e¥02 F. App’x 863,
864 (5th Cir. 2004).

159 See Gonzaga Univ. v. DpB36 U.S. 273, 284 (2002) (noting Section 1983vjdes a mechanism for
enforcing individuatights ensured by federal statutes and the UnitadeS Constitution).

160 Filarsky v. Delig 132 S. Ct. 1657, 1661 (2012) (citing 42 U.S.A@983) (emphasis added).

B1Abate 993 F.2d at 110811. See also Solesbee v. Natjdwo. 3:06¢cv-0333 2008 WL 24434 3at *7 (N.D.
Tex. Jan. 29, 2008) (internal quotation marks o&ddt (citations omitted) Bivens of course, is the
counterpart to 42 U.S.C. § 1983, and extends tloeegetions afforded under § 1983 to parties injubgd
federal actors.”)see also Bivens. Six Unknown Named Agents of Federal Bureau atchitécs, 403 U.S.
388, 397 (1971).

162 Wheeler v. CenizaNo. 3:12c¢v-1898, 2013 WL 1091242, at *5 (N.D. Tex. Mar. 15, 2013)tifog
Williamson v. United States Dept of Agricultyr@l5 F.2d 368, 380 (1981{notingBivensaction only
applies against federal officers “in their indivigiwcapacities . . . . [while tlhe United States atsdofficers
in pursuit of their official duties remain protedtby sovereign immunity”)). “Bivensclaim is a judicially
created counterpart to a 42 U.S.C. § 1983 civihtggaction and is properly brought only again stefied
officials who have allegedly denied a plaintiff®rcstitutional rights, in their individual capacisieAn
extension of 8Bivensaction to federalgencies of the Federal Government is not suppolbtethe logic of
Bivens” Brown v. Federal Bureau of InvestigatioNo. 5:1tcv-63, 2012 WL 1038809, at *1 (S.D. Miss.
Feb. 1, 2012) (citations omitted).
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asserted @8ivensaction agaist any federal officers or employees in their indual
capacitiesTo the extent that the Plaintiff brings Section 398aims against the EEOC,
even if the United States had waived its soveramgmunity, those claims would be
dismissed wth prejudice under Rule 12(b)(Ifor lack of subject matter jurisdiction

b. The Federal Tort Claims Act

McNealy argueshe “Federal Tort Claims Act“ETCA’) waives [the] sovereign
immunity of the governmentand allows [suits] for damage®¥23It is wellaccepted the
FTCAIis the exclusive remedy fdort suits against the United Statemndthe FTCAthus
operates as a limited waiver of sovereign immuityThe FTCA's waiver of sovereign
immunity is, howeversubject to severaxceptions$5As a general rule, “[i]t is beyond
dispute that the United States, and not the resiptenagency or employee, is the proper
party defendant” in an FTCA su#fThus, McNealy does not have a valid FTCA claim
against theEEOC The FTCAclaim against the EEOC must be dismissedhwitrejudice
under Rule 12(b)(1) for lack of subject matjerisdiction.

V. Metropolitan Life Ins. Co. (R. Doc. 210)

Met-Life seekssummary judgmentinder Rule 56 of the Federal Rules of Civil
Procedure.Met-Life argues McNealy’s claims against it should besndissed with
prejudice on summary judgment, as there are no igenigsues of material act, and Met

Life is entitled to judgment as a matter of laMcNealy’s causes of action against Met

183R, Doc. 1511 at 1.

1B4Willougby v. United Statesxael. United States Dept of the Army30 F.3d 476, 479 (5th Cir. 2013)
(citing 28 U.S.C. § 2679(a)).

165See, e.g., Davila v. United Stat&43 F.3d 248, 256 (5th Cir. 2013).

166 Galvin v. Occupational Safety & Health Adm,i860 F.2d 181, 183 (5th Cir.98).See also Talavera v.
United StatesNo. 4:14cv-03329, 2016 WL 4398678, at *4 (S.D. Tex. Aug. 1018);Valentine v. Veterans
Affairs, No. 3:16¢cv-1221 2016 WL 4257444, at *2 (N.D. Tex. July 13, 201§A]n FTCA claim brought
against a federal agency or employee rather than Whited States shall be dismissed for want of
jurisdiction.”); Schexnayder v. St. Charles Parjtios. 12416, 12542, 2012 WL 1357784, at *2 (E.D. La.
Apr. 19, 2012)Michalik v. HermannNo. 993496, 2001 WL 43448%t *1 (E.D. La. Apr. 26, 2001).
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Life are for violations of (1) 29 U.S.C. § 1001, (2) IGiv. Codeart. 1906; (3) La. Rev. Stat.
§ 22:655; (4) La. Rev. Stat. 22:1269; (5) La. R8tat. 22:1892; and (6) La. Rev. Stat. 8§
22:1973.167

Title 29, United States Code, Section 1001, mahestieginning of the Employee
Retirement Income Security ACtERISA"). Section 1001 sets forth the congressional
findings and declaration of policy associated WHRISA and itself,does not authorize a
private cause of actionThe Courthasassumd McNealy intends to pursue a cause of
actionunder Section 1132)(1)(B). Section 1134a)(1)(B) authorizesa private causef
action byan ERISA participant or beneficiary “to recover bergefiue to him, to enforce
his rights under the terms of the plan, or to dahis rights to future benefits under the
terms of the plan8 A claimant who is denied benefits under BRISA plan must
exhaustall administrative remedies afforded by the plarobe instituting litigation for
recovery of benefitde? A claimant’s failure to exhaust is proper groundsdismissak0

In this case, it is undisputdtiat Met-Life issued a group insurance policy to Shell
Oil Company!tand thelong-term disability benefits under thmolicy aregovernedby
ERISAI 21t is also undisputethatMcNealy participated in and was coveredthg group

insurance pody,173andthatMcNealy submittedh claim forlong-term disabilitybenefits

1671n his memorandum in opposition to Meife’s motion for summary judgment, the Plaintifbdes that
he is bringing a claim against Métffe under 29 U.S.C. Section 502(a). R. Doc. 2R@at 1. Counsel for
Plaintiff agreed that thehart attached to the Minute Entry of the statusfeoence held on July 8, 2016
included all causes of action against each defetdda claim against Metife under 29 U.S.C. Section
502(a) is listed, Doc. 202 at 5, and such a claim is not addreslserckin.

16829 U.S.C. § 1132(a)(a)(B).

169 acy v. Fulbright & Jaworski405 F.3d 254, 256 (5th Cir. 2005) (per curiam).

170 Medina v. Anthem Life Ins. G®83 F.2d 29, 33 (5th Cir. 1993).

171R. Doc. 2103 at 1, 11; R. Doc. 2283 at 1, 1.

172R. Doc. 21063 at, 13; R. Doc. 22@ at +2, 3. Plaintiffs shorterm disability benefits were paid. He was
paid longterm disability benefits for some period of timetlthose benefits were terminated on March 25,
2014. R. Doc. 21€». This termination is the basis for Plaintiff's E3A claim in this action. To the extent
Plaintiff makes claims against M#ife based on Louisiana law, rather than ERISA,gb@laims are not
address in this section.

173R. Doc. 2103 at 1, 14; R. Doc. 223 at 2, 4.
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under the policy’ The parties dispute, howevewhether McNealyexhausted the
administrative remedies available under greup policy with respect to his longerm
disability claim1’5In support of its motion for summary judgment, Msate offers a
declaration executed by Matthew HEdrd, a Met-Life litigation specialistl’®¢ The
declaration stateg€l) McNealy submitted a claim fdong-term disability benefits under
the group insurarecpolicy, (2) the claim was terminated by Mafe on March 25, 2014,
and (3) McNealy did not adminisdtively appeal the terminatioH’Met-Life argues it
has negated an essential element of McNealy's clasnhe has not exhausted his
administrative remeeis. McNealy disputes Meilife's representatiorthat he did not
appeal the termination of hikngterm disability benefits claim/8 In McNealys
statement of undisputed facts, statesghatheforwardeda letter to MetiLife indicating
his “intent to appedlthe termination of hidong-term disability claim. 179 Hallford
declares in his affidavit that the documents ateatclre included in the administrative
record for McNealyi8% Included in the attachmentstiseletter from McNealy to Metife
dated March 24201481and thdetter from MetLife to McNealy dated March 25, 20142
Both letters reference Claim # 731209111106, whscthe Plaintiff's claim for longerm

disability benefitsin reality, this is not a factual dispute, but asue of whether Met.ife

174R. Doc. 210-3 at 1, 15; R. Doc. 223 at 2, 5.

15R. Doc. 2103 at 2, 1168; R. Doc. 2263 at 2, 1168.

176 R. Doc. 2102 at +2 (Declaration of Matthew Hallford). Although thdseclaration is unsworn, Hallford
does declare under penalty of perjury that theestants contained therein are true and correct. Fitle
Circuit has held that such a statement may be dered on summary judgmen$eeNisshelwai Am.
Corp, 845 F.2dat 1306-07.

177R. Doc. 2102 at 2 (Declaration of Matthew Hallford).

178 SeeR. Doc. 2203 at 2.

179R. Doc. 2202 at 3.

180R, Doc. 2102 at 2, at M0332 and M0335, respectively.

181R, Doc. 21062 at 58.

182R, Doc. 21062 at 59-60.
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is entitled to judgment as a matter of law. Theotedon of this dispute turns on whether
McNealy’s March 24, 2014 letter constituted an agplpe the termination of his benefits.
Met-Life attached the Shell Long Term Disability BengfiPlan/SPD to the
declaration of Matthew Hallford$3 Met-Life argues that its March 25, 2014 letter
informed Plaintiff of the plars’ requirement that hiaritten appeal be filed within 180
days of his receipt of the denial and that it irddu“[a]n explanation of why you are
appealing the initial determinatiorié® In its letter, MetLife also requested the following
additional informationfrom the Plaintiff medical records from September 2013 which
are to include physical examination findings; noti@s address any improvement
restrictions, and limitations that would preventeaurn to work due to sleep apa from
all treating providers; and any additional commendecuments, records or other
information relating to the claim thahe Plaintiffdeemed appropriate for M#ife to
give his appeal proper considerati®®Met-Life argues the Plaintiff's March 24, 2014
letter was not sufficient to satisfy the requirenseaf the plarwith respect to the filing of
an appeal, as it was only notice of an intent tpegd, did not cotain an explanation of
why he was appealing the determination, and didindude the information requested
by Met-Life. The Plaintiffargueshis letter satisfied the requirements of the p&rd
exhausted his administrative remedies and thatthdtional information equestedy
Met-Life was not necessargs MetLife already had a medical release signed by him an

medical information sufficient to justify his claiAg®

183R. Doc. 2161 at 3.
184R. Doc. 2102 at 38.
185R. Doc. 2101 at 4.
186R. Doc. 22101 at 8.
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The Fifth Circuit has held that notice of the intea file an appeal is not an appea
and, instead, is merely the expressidnan intent to appedapf’The Fifth Circuit held
furtherin theSwansorcasethat the failurego include factual or substantive statements
in a notice of appeal provides nothing for the irsuto consider on appeahd does not
constitute an appeal® This Fifth Circuit decision is on point with thesise now before
this Court.

The Court findsthat Plaintiff did not exhaust his administrative remedies with
respect toMet-Life’s termination of his benefits clainHis March 24, 2014 letter was
notice of an intent to appeal rather than an appBdInot contain an explanation of why
he was appealing the determination, and did nolubhe the information requested by
Met-Life. Because McNealy failed to exhaust his adistimative remedies, he is unable to
maintain a cause of actian this courtagainst MetLife under Section 1132 for the denial
of ERISA berefits.

The sole question remaining is whetiMecNealy’s Section 1132 claim against Met
Life should be dismissed wWitprejudice or without prejudice. “While failure sxhaust
administrative remedies usually results in dismlisgghout prejudice, when exhaustion
is no longer possible, dismissal may be with prejadi8® Met-Life's termination of
benefits letter is date®larch 24, 2014. It is clear thahe applicable time limit for
exhauston of McNeal's administrative remedies has passéd a result McNealy's

Section 1132 claim against Me&tfe is dismissedvith prejudice.

1B7Swanson v. Hearst Corp. Long Term Disability PI1&86 F.3d 1016, 103819 (5th Cir. 2009).

188|d. at 1019. InHolmes v. Proctor & Gamble Disability Benefit Pla228 F. Appx 377 (th Cir. 2007), an
unpublished per curiam opinion, the Fifth Circuieltt noice of intent to appeal did not amount to
substantial compliance with a plan’s procedures.

1B9Dawson Farms, LLCv. Farm Serv. Agenb®4 F.3d 592, 607 (5th Cir. 2007).
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VI. All Defendants (State Law Claims)

McNealy’s otherclaimsagainst théefendantsare state law claimasver which he
Court possesses only supplemental jurisdiction.

Title 28, United States Code, Section 1367(c), pdes that district courts may
decline to exercise supplemental jurisdiction oseéate law claims ifjnter alia, “the
district court has dismissed all claims over whitchas original jurisdiction.”

Because the Court converted certaifDefendants’motions to summary judgment
motions, the Court defers ruling on whether to el supplemental subject matter
jurisdiction on McNealy’s state claims until aftéme Court rules on the motions for
summaryydgment.

CONCLUSION

For the foregoing reasonlg, IS ORDERED thatthe pending dispositiveotions
filed by the Defendantare GRANTED IN PART andDEFERRED IN PART.190

IT IS FURTHER ORDERED that McNealy's federal claims against USW
International and the Loc&lnion under42 U.S.C. Section 3Q#2 U.S.C. 81985(3);42
U.S.C. § 1986 and 29 U.S.C. § 144are DEFERRED and converted to motions for
summary judgmentlIT IS FURTHER ORDERED that McNealy's federal claims
against USW International and the Local Uniomder42 U.S.C. § 1985(2) and 29 U.S.C.
§ 151areDISMISSED WITH PREJUDICE .

ITIS FURTHER ORDERED that McNealy’s federal claims against Motiva and
the Shell Defendantgnder42 U.S.C. § 1985(2)29 U.S.C. § 1001 and 11329 U.S.C. §

151;and Article Ill, Section 2, Clause 1ofthe United States ConstnareDISMISSED

190R. Docs. 117, 118, 121, 138, 146, 210, 215, 216.
191 At the status conference scheduled on October Pa62the Court will discuss whether additional
discovery is needed and the timing of the preseomnadf additional briefing and materials to the Cou
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WITH PREJUDICE. McNealy’s Title VIland ADAclaims against Motiva and the Shell
Defendants areDISMISSED WITHOUT PREJUDICE for failure to exhaust
administrative remedieddcNealy’s clams underd2 U.S.C. § 1981; 42 U.S.C. § 1985(3);
42 U.S.C. § 1986; and 42 U.S.€l141lareDEFERRED andconverted to motions for
summary judgmeni?

IT IS FURTHER ORDERED that McNealy's federal claims against Saudi
Refining, Inc., under 42 U.S.@ 1981 and 42 U.S.C. § 1985(2) and #8¢DISMISSED
WITH PREJUDICE .

IT IS FURTHER ORDERED that McNealy’s federal claims against the EEOC
under the First and Fifth Amendments to the Uni&dtes Constitution and the Federal
Tort Claims Actare DISMISSED WITH PREJUDICE for lack of subject matter
jurisdiction.

IT IS FURTHER ORDERED that McNealy's federal claim against Mkife
under 29 U.S.C. § 100i$ DISMISSED WITH PREJUDICE for failure to exhaust
administrative remedies.

ITIS FURTHER ORDERED thatthe @urtDEFERS ruling onMcNealy'sstate
law claimsuntil after its rulings on the motions for summarggmentfiled in accordance
with the Court’s scheduling ordé$s3

New Orleans, Louisiana, thisl7th day of October, 20%56.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

192 At the status conference scheduled on October Bd62the Court will discuss whether additional
discovery is needed and the timing of the preseomnadf additional briefing and materials to the Cou
193R. Doc. 206.
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