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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NEWTON MCNEALY , CIVIL ACTION
Plaintiff

VERSUS NO. 14-2181

DARRYL J. BECNEL, ET AL., SECTION: “E” ( 2)
Defendants

ORDER AND REASONS

Before the Courtire Motions for Summary Judgment filed by DefendamMotiva
Enterprises, LLC (“Motiva”) Shell Oil Company,and Shell Chemical L.Pseeking the
dismisal of Plaintiff's claims with prejudicePlaintiff Newton McNealy opposes these
motions.4 For the following reasons, the Defendantsdtions forsummaryjydgmentare
GRANTED IN PART. The motions ar®ENIED IN PART to the extent movants seek
dismissal of Plaintiff's state law claims with pugjice.

FACTUAL & PROCEDURAL BACKGROUND

McNealy originally filed this civil action on Septeber 22, 2014, and has been
granted leave of court on multiple occasions to athkis complaint.On December 22,
2015, Shell Oil Company, along with Motiva Enterges LLC (“Motiva”) and Shell
Chemical LP, filed a motion to dismiss pursuant 1deR12(b)(6) of the Federal Rules of
Civil Proceduret On October 17, 2016, the Court issued its Orderamigg the then

pending dispositive motionthat had beeriiled by the Defendants in this casén its

1R. Doc. 275.

2R. Doc. 278.

3R. Doc. 279.

4R. Docs. 309,310, 312

5 McNealy’s complaints include Record Document 1 (@daint), Record Document 37 (Amended and
Supplemental Complaint), Record Document 60 (SeeAme&nded Complaint), Record Document 114
(Third-Amended Complaint), and Record Document 260 (Fourttended Com/faint).

6 R. Doc. 121.

7R. Doc. 237.
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Order, the Court dismissed Plaintiff's Title VII,D® and ERISA claims and converted
Motiva, ShellOil Company and Shell Chemical LP'42(b)(6) motion ¢ dismiss with
respect to Plaintiffs Section 1981, 1985(2) anjl, (®86, and 141 claims into motions for
summary judgmeng.The Court deferred on ruling on whether to exersispplemental
subject matter jurisdiction on McNealy's state lal@ims until after the Court rudeon
the Defendants’ motions for summary judgmém@n February 7, 2017, pursuant to the
Court’s Orderl0 ShellOil Company and Shell Chemical LP (“Shell Defendgipfiled their
respective motions for summary judgmén@n that same day, Motiva filed its motion
for summary judgmen®

Plaintiff is an AfricanrAmerican malevho was originallyhired by Shell Chemical
LP in 2006 to work as a machinist at a chemicahpla Norco, Louisiana. The chemical
plantshares the samedustrial site as Motiva Enterprises Lis®orcorefinery. In July
2008, McNealy voluntarily and successfully bid tansferhis employmento Motiva as
a machinist at the refinery. McNealy volunteeredddturnaround” shift inOctober and
November 2Q1. Three incidents allegedly occurred during this tuwound shift.
McNealy alleges, on or about November 7, 2011, siml the course and scope of his
employment with Motiva, he was “victimized” and “sigk in the head” by a crane control
box at the hansl of his white ceworkers. After the attack, McNdy alleges he retreated
to a company trucko recover whereupon his agorkers “wrapped and sealed” him in

the vehicleand covered the windows with shaving creaMcNealy also alleges, in the

8 See id.

91d. at 38.

R, Doc. 267.

11R. Docs. 278, 279.
2R. Doc. 275.



days that followed, he was verbally assaulted, abered, sodomizeth, and sexually
harassed by his white emorkers, which contributed to a hostile work envinoent.
McNealy thus alleges the various Defendants conddireappropriate behavior in the
workplace,” and uimately violated the Collective Bargaining Agreent &etween Motiva
andthe Plaintiffsunion.

Plaintiff also alleges that during his employmentlae Norco Refinergimilarly
situated whie employees were appointed promoted to upper echelon job pasits
without his being allowedo compete for the positions.

In his Fourth Amended Complain¥icNealy alleges, as a result of thigatment,
he developed and has been diagnosed with -pa@astmatic stress disorder, anxiety,
paranoia, and depression, amootfper conditionsAs a result of his allegedly raising
complaints about the incidents artde hostile work environment created thereby,
McNealy alleges the Defendants retaliated agaimat McNealy alleges he was placed on
non-occupational disability in February of 2012 and e@ned on disability for over two
years. According to McNealy, after having been osadility for an extended period of
time, he was converted to “ngmay status,”and after two years, his employment
relationship with Motiva was terminated.

LEGAL STANDARD

Summary judgment is appropriate only “if the movahtows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter

of law."#“An issue is material if its resolution could affatie outcome of the actiord®”

13 Although Plaintiff alleges he was sodomized, Pldfrtgstified at his deposition that he was dressed
jumpsuit and underweaat the time of the incident and there was no contsith his skin and no
penetrationR. Doc. 2753 at 33 In. 919; R. Doc. 3103 at 10  15.

14 FeD.R.CIv.P.56; see alsoCelotex Corp. v. Catretd77 U.S. 317, 32223 (1986)

5DIRECTV Inc. v. Robsqm20 F.3d532, 536 (5th Cir. 2005)
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When assessing whether a material factual dispxistse the Court considers “all of the
evidence in the record but refrains from makingdibdity determinations or weighing
the evidence All reasonable inferenseare drawn in favor of the naroving party!’
There is no genuine issue of material fact if, eveawing the evidence in thliight most
favorable to the nomoving party, no reasonable trieifact couldfind for the nomoving
party, thus entitling the moving party to judgmexsta matter of lavg

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence whichvould
‘entitle it to a directed verdict if the evidence mteuncontroverted at trial® If the
moving party fails to carry this burden, the motionust be denied. If the moving party
successfully carries this burden, the burden ofdpiaion then shiftéo the nomoving
party to direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositive issue igsne on which the nanoving party will bear the burden
of persuasion at trial, the moving party may satisf burden of production by either (1)
submitting affirmative evidence that negates anepsial element of the nanovant’s
claim, or (2) demonstratg there is no evidence in the record to estabdishessential

element of the nomovant’s claim?! When proceeding under the first option, if the

16 Delta & Pine Land Co. v. Nationwide AgribusinessIi€o, 530 F.3d 395, 398 (5th Cir. 200&Ee also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 15651 (2000)

17 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (BtCir. 1994)

18Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002)

19 Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 1263&4 (5th Cir. 1991JquotingGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 19R1)

20 Celotex 477 U.Sat 322-24.

21|d. at 33%+32 (Brennan, J., dissentingee alsdt. Amant v. BengiB06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justice Brennan’s statement of the sumnjadgment standard i@elotex Corp. v. Catretd 77 U.S.
317, 32224 (1986) and requiring the movants to submit affirmativddence to negate an essential
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nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disped facts, a trial would be useless, and the mopiady is entitled

to summary judgment as a matter of l&&WwWhen, however, the movant is proceeding
under the second option and is seeking summarymedg on the ground that the
nonmovant has no evidenaeéstablish an essential element of the claim ptdv@noving
party may defeat a motion for summary judgment balling the Court’s attention to
supporting evidence already in the record that exaeslooked or ignored by the moving
party.”23Under either scenario, thurdenthen shifsback to the movant to demonstrate
the inadequacy of the evidence relied upon by thrmovant24 If the movant meets this
burden “the burden of production shiffsack againfo the nonmoving party, who must
either (1) rehabilitate the evidence attacked ie thoving party’s papers, (2) produce
additional evidence showing the existence of a geaissue for trial as provided in Rule
56(e), or (3) submit an affidavit explaining whyther discovery is necessary as piaal

in Rule 56(f).25*Summary judgment should be granted if the nonmgarty fails to
respond in one or more ofthese ways, or if, aftl@nonmoving party responds, the court
determines that the moving party has met its ulteraurden of persuading the court that

there is no genuine issue of material fact forltt#a

element of the nonmovant’s claim or, alternativelgmonstrate the nonmovant’s evidence is insufiicie
to establish an essential eleme@@no v. ONeill 806 F.2d 1262,266(citing Justice Brennan'’s dissent in
Celotex and requiring the movant to make an affirmativegentation to negate the nonmovant’s claims
on summary judgment); 10 HARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURES2727.1 (2016)“Although the Court issued a fivio-four decision, the majority
and dissent both agreed as to how the sumnjtedgment burden of proof operates; they disagreetba
how the standard was applied to the facts of tteecgqinternal citatios omitted)).

22Fjrst National Bank of Arizona v. Cities Service.C#91 U.S. 253, 28889 (1980)

Anderson v. Liberty Lobby, Incd77 U.S. 242, 24950 (1986)

23 Celotex 477 U.Sat 332-33.

241d.

25Celotex 477 U.S. at 33233, 333 n.3

26|d.; see alsdrirst National Bank of Arizona391 U.S at 289
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“[Ulnsubstantiated assertions are not competent many judgment evidence.
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulatéhe precise manner in which that evidence supptréslaim.
‘Rule 56 does not impose upon the district coudtuay to sift through the record in search
of evidence to support a party’s opposition to suanynjudgment.??

LAW AND ANALYSIS

Plaintiff's Racial Discrimination Claimbnder Section 1981

McNealy alleges race discrimination claims agaiMstiva under42 U.S.C8§ 1981
and the Louisiana Employment Discrimination Law KEDL") 28 for unlawful
termination, retaliation, failuréo-promote,andhostilework environmeng?

a. Termination of Employment

McNealy alleges Motiva unlawfully discriminated agsat him on account of his
race when it terminated his employment on April 3014.

It is undisputed thatroNovember 10, 2011, McNealy met with Brandon Duf&e
(Routine Maintenance Execution Supervisor), DaviggNin (Central Shop Mechanical
Quality Assurance/Quality Control), and Wilton Led@ representative of the United
Steelworks Union, Local 750tlfe “LocalUnion”)).3% It is undisputed that #npurpose of

this meeting was to discuss McNealy’s recentpdyformance issue¥.Motiva provides

27Ragas v. Tenn. Gas Pipeline C436 F.3d 455, 458 (5th Cir. 1998jiting Celotex 477 U.S. at 324
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 199d4hd quotingSkotak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir. 1992)

28 As discussed in greater detail below, the Courlides to address the merits of Plaintiff's state daims.
See infrap. 28

29 SeeR. Doc. 260.

30R. Doc. 2752 at 1 17; R. Doc. 313 at 1 17.

31R. Doc. 2752 at  18. In its Statement of Uncontested Factstiva alleges “The purpose of the meeting
was to discuss McNealy’s recent jperformance issuesd. Plaintiff denies this fact and instead states,
“The purpose of this meeting was to discafiegedrecent job performance issues.” R. Doc. 3&lat T 18
(emphasis added).



the sworndeclarationsof Mary Snyder and Brandon Dufremre which they testifythat
the November 10, 2011 meeting was the first timeg hcNealy mentioned the crane X0
truck and “goosing” incidentso Motiva.32 McNealy disputes that this was the first
knowledge Motiva had of these incidents becauseiWoé¢mployees were involved and
Motiva had knowledge through the@t.It does not appear, however, that McNealy
conteststhat this was the first timée mentioned these three incidents to Motiva’s
managemen®4 It is uncontested thatfollowing the meeting, Dufrene and Naquin
immediately reported McNealy's claims to Mary Snyde Motiva’s human resources
department3> According to Motiva, Snyder then requested another meetinitd
McNealy to gather adtibpnal details about his claimand this meeting took place on
November 14, 2013¢ Plaintiff denieshemeeting took placat all.37 It is undisputed that
after this date, Plaintiff took three montbEFMLA leave and did not return to work until
February 29, 201281t is also undisputed thatnoFebruary 29, 2012, Plaintiff returned
from his FMLAleave3? It is undisputed thatpon his return, a meeting was held between

Plaintiff, Snyder, Dufrene, Ledet, and Tim Ca%&y discuss reports that McNealy had

32R. Doc. 2752 at 1 20;SeeR. Doc. 3103 at  20; R. Doc. 275 at T 19(Snyder’s Sworn Declaration); R.
Doc. 2756 at 1 9 (Dufrene’s Sworn Declaration).

33R. Doc. 3163 a 1 20.

34 Seeid.

35R. Doc. 2752 at § 22; R. Doc. 313 at 1 22; R. Doc. 275 at T 19.

36 R. Doc. 2752 at 1 23.

37R. Doc. 3103 at § 23 (referencing Deposition of McNealy). lis Heposition, Plaintiff states this meeting
never occurredSeeR. Doc. 3412 at 316. Although Plaintiff denies this meetingcoored, Exhibit 1
accompanying his Opposition to Motiva’s Motion ummary Judgment contains notes from an interview
with Plaintiff occurring on November 14, 2011. Ro® 3164.

38R. Doc. 2752 at | 27;R. Doc. 3103 at {1 27. In his Deposition, Plaintiff mentionsathhe took three
months FMLA leaveSeeR. Doc. 3411 at 130. Additionally, Exhibit 1 to Plaintiff's Quosition discusses
Plaintiff's three month nofoccupational disability leave from Novemb&0, 2011 through February 28,
2012. R. Doc. 31¢1 at 5.

39R. Doc. 2752 at 1 30; R. Doc. 313 at 1 30. Although Plaintiff states that he deregiva’s uncontested
material fact, it is clear from his response thatdoes not deny that Plaintiff retugd from FMLA leave on
February 29, 2012d.

40 Tim Casey is identified as the SupervigReliability for Instrument Maintenance. R. Doc. 235t T 29.
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been sleeping on the job and that one of his timeds was falsified Motiva offers
evidencehat following this meetingylcNealy finishedhis shift before returning hom.
In his opposition, Plaintifieniesthisoccurredandasserts thale did not finish his shift
and instead left immediately after the meeting doded.43 During his deposition,
however, McNealy affirmatively answered that hadhed his shift before returning home
on February 29, 2012. The parties agree thdcNealydid not return to work after that
day andwas subsequently placed on nooncupational disability leavé® It also is
uncontested that on February 6, 2014, Matinformed McNealy via certified mail that,
if he did not return to work by April 30, 2014, tday his disability leave was set to expire,
his employment would be terminated per Motiva pphElt alsois uncontested that
McNealy did not return to worky April 30, 201447 As a resultthe parties agree that,
after more than two years on noccupational disability leave, McNealy's empioent
relationship with Motiva waserminated on April 30, 20148

Section 1981(a) provides that “[a]ll persons withire jurisdiction of the United
States shall have the same right in every State &emitory to make ad enforce
contracts..?*9 Section 1981(b) defines the term “make and enfaaetracts” to include
“the making, performance, modification, and terntioa of contracts, and the enjoyment

of all benefits, privileges, terms and conditionfstloe contractual relationship® The

41R. Doc. 2752 at 1 30; R. Doc. 275 at  29.

42R. Doc. 2752 at 1 30.

43R. Doc. 3103 at 1 30.

44R. Doc. 3411 at 14(Plaintiffs Deposition). In any event, this factiispute is not material.
45R. Doc. 2752 11 31, 34; R. Doc. 318 11 31, 34.

46R. Doc. 2752 at 1 32; R. Doc. 313 at 1 32; R. Doc. 278.

47R. Doc. 2752 at 1 33; R. Doc. 313 at 1 33; R. Doc. 275.

48 R. Doc. 2752 at 1 35; R. Doc. 278. The Plaintiff admits the employment relationskips terminated
on April 30, 2014 but argues that his terminatiomswot properR. Doc. 3103 at 1 35, 37.
4942 U.S.C. §1981(a).

501d. § 1981(b).



standard of proof for Section 1981 claims is the saaséor Title VII claims. Section 1981
claims are analyzed under the Title VII evidenti&igmework>51

Liability on a claim that an employer intentionadlischarged an employee because
of race or nationalrmgin — i.e., a “disparate treatment” claim “depends on whether the
protected trait actually motivated the employer&scidion.”2 “[A] plaintiff can prove
disparate treatment either (1) by direct evidenitatta workplace ... decision relied
expressly on @rotected characteristic, or (2) by using the bungaifting framework set
forth in McDonnell Douglas’s3

Plaintiff attempts to provehrough direct evidencéhat the termination ohis
employment relationship with Motiva was based os faice. “Direct evidence is evidence
that, if believel, proves the fact of discriminatory animus withoiriference or
presumption. In the Title VII context, direct evidee includes any statement or
document that shows on its face that an impropédemon served as a basfor the
adverse employment actioR*McNealys allegeddirect evidence of discriminatiois (1)
the remarks allegedlynade to him by DavidMendelin 2011labout a racist sign in
Mendel's hometowrP>and (2) the alleged use of racial slurs by Perry Momt201156
Neither Mendel nor Montz was involved McNealy'stermination which occurred over

two years laterr” As a result, tis evidence, even if true, isot direct evidence of

51pegram v. Honeywell, Inc361 F.3d 272, 281 & n.7 (5th Cir. 200K pberson v. Alltel Info. Sery873
F.3d 647, 651 (5th Cir. 2002)).

52Young v. United Parcel Service, Ine- U.S.---, 135 S.Ct. 1338, 1345 (2015) (quotiRgytheon Co. v.
Hernandez540 U.S. 44, 52 (2003)).

531d.

54Harry v. Dallas Hous. Auth662 F. Appx 263, 266 (5th Cir. 2016) (citatioamitted).

55SeeR. Doc. 31013 at 1 3 Plaintiff's Affidavit).

56 R. Doc. 3411 at 63(Plaintiffs Deposition).

57The February 6, 20 1ktter sent to McNealy stating that his employmemwtuld be terminated on April
30, 2014 in accordance with company policy was sgntammy Troxclair, a human resources associate at
Motiva. R. Doc. 27583 (Termination Letter)



discrimination because anference is required to link th2011lremarksto the 2014
termination of McNealy's employment for an improperason3® The Court finds that
McNealy has not adduced direct evidence of disanamion andas a resultMcNealy’s
claim that he was terminated because of discriminatiomst be evaluatedsing the
burdenshifting framework oMcDonnell Douglas?®

Under theMcDonnellDouglasframework, a plaintiffrelying on circumstantial
evidencemust first establish @rima faciecase of discriminatio? If the plaintiff is
successful, the burden shiftstioe defendant to proffer a legitimate, ndrscriminatory
reason for its employment decisiéif the defendant carriethis burden, the inference
of discrimination disappearg,and the burden shifts back to the plaintiff to peabhe
defendant's articulatl reason (a) is mepeetext for discriminationgr (b), if true, is only
one of the reasons for its decision, and anotheotivating factor” is the plaintiff's
protected characteristié.

In order to establish prima faciecase of unlawful terminatioon the basiof
race, a plaintiff must demonstrate that (1) he hgkto a protectedlass (2) he was
gualified for the position, (3) he was dischargeani the position, and (4) the employer
sought to replace him with a similarly qualifiedinidual ouside of the protected group
or that defendant treataddividualsof a different race or gender more favorably thian i

treated himé4

58 See Harry 662 F. App’x a267.

59 Seeid

60 Autry v. Fort Bend Ind. Sch. Dis704 F.3d 344, 347 (5th Cir. 2013)

61Turner v. Kan. City. S. Ry. G&75 F.3d 887, 892 (5th Cir. 2012)

62 Davis v. Dall. Area Rapid TransiB82 F.3d 309, 317 (5th Cir. 2004)

63SeeAutry, 704 F.3d aB47.

64 See, e.gCatchings v. St. Tammany Ass’h for Retarded Cisz2A02 WL 31427324, at *1 (E.D. La. Oct.
28, 2002)(citations omitted).
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The parties do not dispute that the fitereeelements have been mefotiva
arguesMcNealy is unable to establish the fourth elememd &is prima faciecase fails
because he cannot prove that Motiva sought to oepham with a nopAfrican-American,
or that he was actually replaced by ofieMotiva correctly notes thavicNealy provide
no evidence whatsoever with respectoether he was replaced anfdso,by whom, but
a plaintiff alsomay satisfythe fourth element of his prima facie case by demi@isg
the defendant treated individuals of a differentce@r gender more favorabthanthe
Defendanttreated him. But neither did McNealy provide eviderthat individuals of a
different race or gender were treated more favorabdn he wasMcNealyhas failedto
create an issue of disputed fact with respect tetiwarMotiva, when { terminatel his
employment relationship pursuant to company pditgrtwo years of noroccupational
disability leave treatedhim any differenly or less favorablyhanothersbecause of his
race Becausdahe Plaintiff has failed to prove thifeurth elementof hisprima faciecase
by a preponderance of the evidence, the burden doeshift to the Defendant to offer a
legitimate, nondiscriminatory reason for Plaintiff's terminatipand the Court need not
engageny further in theMcDonnellDouglasburdenshifting analysis.

Nevertheless,ssumingarguendahat McNealy establishedpaim a faciecasethe
Court finds that Motiva has offered a legitimate, natiscriminatory reason for his
termination — McNealy was terminated in accordance with compaplicy that
employment is terminated after a twear nonoccupational disability leave if the
employee does not return to worlk.is undisputed that on February 6, 2014, Motiva

informed McNealy via certified mail thaif he did not eturn to work by Apit 30, 2014,

65R. Doc. 2751 at 10.
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the day his diability leave was set to expir@js employment would be terminatquer
Motiva policy.66 Motiva presents thesworn declaratiorof Mary Snyder in which she
testifiesthat“from 2012-2014, Motiva terminated seven employees at therRefiunder
this very same policy, six of whom were Caucasiéhn.”

BecauseMotiva has articulated a legitimate, namscriminatory reason for his
termination, the burden shéfback to the Plaintiff to prove the defendant’s emtated
reason (a) is mere pretext for discrimination, loy, (f true, is only one of the reasons for
its decision, and another “motivating factor” isetRlaintiff's protected characteristig.
Motiva argues “McNealy cannot carry his summary gotent burden under either
alternative”69

As the Supreme Court explainedReeves v. Sanderson Plumbing Products,Inc.
“Although intermediate evidentiary burdens shiftckaand forth under the framework,
the ultimate burden of persuading the trier of faélcat the defendant intentionally
discriminated against the plaintiff remains attaties with the plaintiff.”0 “To carry that
burden, the plaintiff must produce substantial enide of pretext”™“Evidence that the
proffered reason is unworthy of credence must beugh to support a reasable
inference that the proffered reason is false; a nsheaow of doubt is insufficient?The
Fifth Circuit“has consistently held that an employessbjective belief of discriminatidn

alone is not sufficient to warrant judicial relie® In resporse toa motion for summary

66 R. Doc. 2752 at 32 (citing R. Doc. 278 at 35 In. 510); R. Doc. 3163 at T 32.

67R. Doc. 2751at 10 (citing R. Doc. 275 at | 32(Declaration of Mary Snydey)

68 SeeAutry, 704 F.3d at 347

69R. Doc. 2751 at 10.

70530 U.S. 133, 143 (200QpuotingTexas Dept. of Cmty. Affairs v. Burdindb0 U.S. 248, 253 (1981)
(internal quotationemitted)).

1SeeAuguster v. Vermilion Par. Sch. B&49 F.3d 400, 4023 (5th Cir. 2001)

72]d. at 403(quotingBauer v. Albemarle Corp169 F.3d 962, 967 (5th Cir. 1999)

731d. (quotingBauer, 169 F.3d at 967(citation omitted)).
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judgment, it is therefore incumbent upon the nomoving party to present evidenee
not just conjecture and speculatienthat the defendant retaliated and discriminated
against plaitiff on the basis of her race? Plaintiff has not put forthany evidence
supportinghisclaim that Motiva’s stated reason for his terminaties merely pretext and
that, instead, Motivantentionally discriminated against him on the Isasiracevhen it
terminatedhis employment>

The Court must also consider whethdcNealy can show that his race was a
motivating factor in his terminatiorgften referred to #the mixedmotive alternative.
“The Fifth Circuit has not decided whether the ndxaotives alternative is available to §
1981 plaintiffs.””’6 Assuming that McNealy may avail himself of the ndxeotive
approachMcNealy still mustoffer sufficient evidence to create a genuine isetitact
with respect to whethdhe employer’s reason, although true, is but ontdefreasons fo
its conduct, another of which was discriminatiénAlthough the Supreme Court, in
Desert Palace, Inc. v. Costexplained that a plaintiff does not face a heggtdad
evidentiary burden in mixedhotive cases, a plaintiff must still put forth egidce, wheh
may be circumstantial, demonstrating by a prepoadee of the evidence that
discrimination was a motivating factor the adverse employment decisiGhMcNealy
has not put forth any evidence supporting his cléiratthe reason for his termination

was, at least in part, racial and th&dotiva’s stated reason for his termination is

74 Grimes v. Texas é&pt. of Mental Health & Mental Retardatipf02 F.3d 137, 140 (5th Cir. 1996)

5 The Court requested and thoroughly reviewed a cemeptopy of McNealy's deposition, which was
attached to the Court’s May 26, 2017 Order and Beagegarding the Union Defendants’ Motions for
Summary JudgmengeeR. Docs. 3441, 3412.

6 See, e.g., Almeida v. SqIB015 WL 4638284, at *4 (S.D. Tex. Aug 4, 2015l(ecting cases)).

7See, e.g., Richardson v. Monitronics Intern. Jd&4 F.3d 327, 333 (5th Cir. 200&jtingRachid v. Jack
in the Box, Ing.376 F.3d 305, 312 (5th Cir. 2004)

8 See Desert Palace, Ine. Costa 539 U.S. 90 (2003)
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pretextual. The Court finds thdMcNealyhas failed to satisfy his burden of demonstrating
that the actions leading to the termination ofénsployment were, even in pargcially
motivated. As a result, Motiva’s motion for summauggment with respect to Plaintiff's
Section 1981 claims regarding the termination of Bmployment relationship with
Motiva is granted.
b. Retaliation

In his opposition to Motiva’s motion for summajudgment on his retaliation
claim, McNealyarguesonly that his being placed on nesccupational disability status
was in retaliation for his complaints regardingegkd racial discrimination and hostile
work environment’®

Section 1981 retaliation claims are analyzed untlee McDonnellDouglas
framework80 As the Fifth Circuit explained iDavis:

To present a prima facie case of retaliation undiele VII or § 1981 a

plaintiff must show that: (1) he engaged in anttiprotected by Title VII;

(2) he was subjected to an adverse employmentmciiod (3) a causal link

exists between the protected activity and the asvemployment actioft
“If a plaintiff succeeds in making a prima faciesea the burden then shifts the
defendants to proffer a legitimate rationale foe tnderlying the[sic] employment
action.’®2"lf the defendant makes this showing, the burdeiitstack to the plaintiff to

demonstrate that the employer’s articulated reaonthe employment actiomvas a

pretext for retaliation 83

“R. Doc. 3101 at 13.

80 Zatrow v. Houston Auto Imports Greenway LtdB9 F.3d 533, 564 (5th Cir. 2015)

81Davis, 383 F.3d at 31¢citing Banks v. E. Baton Roud®ar. Sch. Bd,.320 F.3d 570, 575 (5th Cir. 2003)
Foley v. Univ. of Houston Sy824 F.3d 310, 216 (5th Cir. 2003)

821d. (citing Aldrup v. Caldera274 F.3d 282, 286 (5th Cir. 2001)

831]d. (citing Aldrup, 274 F.3d aR86).
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Motiva argues McNealy is unable to mak@rama faciecase because hhd not
engage im protected etivity.84 Motiva argues thatalthough “McNealy reported certain
workplace incidents during meetings with Motiva nagement, h@evercomplained of
discrimination.®>As a result, Motiva argues th&turing his employment with Motiva,
McNealy did not oppose any practice made unlawfulTitle VII, because that statute
only protects claims of discriminatigt$¥é Motiva further argues thaéven if McNealy did
complain of discrimination, his belief that he was discrimted against wasot
reasonablé’ The Fifth Circuit has required thah order to satisfy the first prong of the
prima facieanalysisthe plaintif must demonstrate that he had “at least a reallena
belief’ that the practices [he] opposed were unldwP8 Motiva argues that because
McNealy cannot identify any objective evidence oBalimination to support his
subjective beliefsit is clear he did not engage in a protectedvatgti®

An employee has eraged in protected activity ife has (1) opposed any practice
made an unlawful employment practice by the statote(2) made a charge, testified,
assisted, or participated in any manner in deTWIl investigation, proceeding, or
hearing?°

McNealy does not argue that he made a charge otigyeated in a Title VI
Proceeding. As a result, the Court must determihetiver he opposed a practice made

an unlawful employment practice by statuteotiva admits that McNealy mentioned the

84R. Doc. 2751 at 12.

85R. Doc. 2751 at 12 (citing R. Doc. 27#5 at | 24(Declaration of Mary Snyder); R. Doc. 2Bat | 10
(Declaration of Brandon Dufrenejemphasis in original).

86 |d.

871d. at 13.

88 ong v. Eastfield Coll.88 F.3d 300, 3045¢h Cir. 1996)

89R. Doc. 2751 at 13.

90 Alleman v. Louisiana Dept. of Econ. De698 F. Supp. 2d. 644, 6634 (M.D. La. 2010)citing Grimes
102 F.3d at 14)).
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crane box, truckvrapping and goosing incidents to Brandon Dufrend Bavid Naquin
on November 10, 201% Motiva, however,offers thesworn declaration®f Brendan
Dufrene and Mary Snyder in which thegstifythatat the November 10, 2011 meeting
McNealy(1) did not claimthatany of these incidents waacially motivated o2) make
any other complaints of racial discriminatio?? McNealy argues that before the
November 10, 2011 meeting toemplained to the former Union President, Armond
Thomatis, “about the hostile work environment indilug but not limited to Perry Montz
and George Kestler's harassment and racial disacramon.” 93 For supportMcNealycites
only to Motiva’s summary ofnvestigative findingsan unsworn documentncluding
notes from the interview of Perry Mon®2The Montz interview notes statenly that
Armond Thomatissaid McNealy's ceemplojees needed to quit teasing hiththe
interview notes provideno evidence that McNealy complained to Thomatisothers
about racial discriminatiorNeither do the other cited portions of the inveatige report
provide evidence that McNealy complained of radigcrimination¢ McNealydid testify
at his deposition thate complainedabout the discrimination during the February 29,
2012 meeting with Snyder, Dufrene, Ledet and Cakeyyever, McNealyprovided no
evidence other than his own testimofy.

Giving McNealy the benefit of the doubt, andsaminghe did engage in a
protectedactivity and is able to meet the two other elemenftBisprima faciecasethe

burden shifts to Motiva to articulate a legitimategn-discriminatory reason for the

91R. Doc. 2752 at 1 19.

92R. Docs. 2756 at 2; 2755 at 3.

93R. Doc. 3102 at 3.

94 R. Doc. 3103 at 11 (citing R. Doc. 31 at 2 In. 111).

951d. at 12.

9 R. Doc. 3102 at 6 (citing R. Doc. 31 at 3 In. 3132, 7 In. 313)
97SeeR. Doc. 3411 at 131.
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adverse employment actienhis being placed on neaccupational disability leavéThis
burden is one of production, not persuasion; ih ‘@@volve no credibility assessmen$®”
“To meet this burden, the employer must show, tlgtoadmissible evidence, a legally
sufficient reason for not hiring the plaintiff? The Fifth Circuit has explairke that
although the burden at the second stage of thedmnistlifting analysis does not require
much, a Defendant must provide “enough detail talda [a plaintiff] to attempt to show
pretext.90 Motiva has stated that, because McNealy did notimetto work after his
FMLA leave, he was placed on disability lea¥éMotiva senta letter to McNealyon
February 6, 2014nforming him that hénad beemlaced on nofoccupational disability
leaveon February 29, 2013s a result of medical documentation it reedifrom his
doctor102The Court finds that Motiva’s articulated nediscriminatory reason provides
enough detailo enable McNealy to attempt to show pretext.

Because Motiva has articulated a ndiscriminatory reason for its decision to
place him on noroccupational disability leave, the burden shiftdtcNealy to prove that
Motiva’'s stated reason is pretes explained above, “To carry that burden, the ot
must produce substantial evidence of pretéd@:Evidence that the proffered reason is
unworthy of credence must be enough to support aoralsle inference that the
proffered reason is false; a mere shadow of dosibtsufficient.204 McNealy argues that

Motiva has statednly pretextual, bad faith reasons for its decision tesiy his injuies

98 Reeves530 U.S. at 142 (quotingt. Mary's Honor Center v. Hick§09 U.S. 502, 59 (1993)). In

99 Bright v. GB Bioscience Inc305 F. App’x 197, 202 (5th Cir. 20083iting Tex. Dept of Cmty. Affairs v.
Burdine 450 U.S. 248, 255 (1981)). The Fifth Circuit haglicitly held that the standard articulated in
Burdineapplies to retadition casesSee Rubinstein v. Administrators of Tulane Eduaid; 218 F.3d 392,
402 (5th Cir. 2000).

100 Patrick v. Ridge394 F.3d 311, 31{th Cir. 2004)

101R. Doc. 275 at 7 (citing R. Doc. 2-%at T 30.

102R. Doc. 2758 at 1.

103 SeeAuguster 249 F.3dat 40203.

104]d. at 403(quotingBauer, 169 F.3d at 967
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as nonoccupational©> McNealy cites without explanation or argumento his own
medical records, his termination notice, and docotseelated to his social security and
workers’ compensation claim®é None of the evidence referenced by the Plaintiff
provides any supporfor hisargument thafl) Motiva’s reason was pretextual and that,
in reality, Motiva retaliated against him when placed him on no+occupational
disability leave,or (2) that Motiva’s articulated nofdiscriminatory reason was false.
BecauseMcNealy provided no evidence to shai pretext, hehas failed to satisfy his
burden. Motiva’s motion for summary judgment disming Plaintiff's retaliation claims
under Section 1981 is granted.

c. Failure to Promote

Plaintiff alleges a cause afction under Section 1981 foaifure to promote. He
claims“white employees similarly situated as he were appex / promoted tfan] upper
echelon job positionon the night shift without allowing him to compefer the
position.7McNealy’s failureto-promote claimalsois analyzed under thlcDonnell-
Douglasframework108 A Plaintiff establishes prim a faciecase for failure to promotey
demonstrating “(1) he belongs to a protected clé2she applied and was qualified for

the job sought; (3) despites qualifications, he was rejected; and (4) aftexrejection,

105R. Doc. 3103 at 1 37.

06 See id(citing R. Docs. 3165, 3106, 3107, 3109, 310-13.

107R. Doc. 260 at T 13.

108 Manning v. Chevron Chem. CaLC, 332 F.3d 874,881 (5th Cir. 200 ®ee also, e.gW alton v. Vilsack
2011 WL 3489967, at *5 (E.D. La. Aug. 10, 20.11)
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the position was filled by someone not in the proedaclass.P®Motiva argues “McNealy
cannot establish the second, third, and fourth eleta of higprim a faciecase.0

The second elememequires initiallythat the Plaintiff apply for the positionh&
Fifth Circuit has explained thd{f] ailureto apply for a disputed promotion will bar a
failure to promote’ claim absent a showing thatlswan application would have ére a
futile gesture. The Fifth Circuit has explained that the “futile sgare” exception
‘requires a showing that the applicant . . . wasedreed by a known and consistently
enforced policy of discrimination!2 Motiva points out that{ln his deposition McNealy
identified two job positions that are the subjetthas claim: inspector and foreman. It is
undisputed that McNealy did not apply for theseegdld promotions.*3 In his
deposition, McNealyestifiedthat, to his knowledge, none of the other employees who
were promoted actually applied for th@ositions!4Instead, McNealyestifiedthat his
supervisor “just picked who he wanted>Although McNealy admits he never asked his

supervisor, Brandon Dufrene, to be consideredHergositionsii® McNealy alsotestified,

09See, e.gWalton, 2011 WL 348996,7at *5 (quotingW alker v. Geithner400 F. App’x 914, 916 (5th Cir.
2010). In its Motion for Summary Judgment, Motiva statdat the fourth element of a Plaintiffisima
facie case is “(4) that the employer continued to seekpoomoted applicants with the plaintiff's
gualifications.” R. Doc. 278 at 15 (quotindavis v. Dall. Area Rapid Transi883 F.3d 309, 317 (5th Cir.
2004)). While other courts have used Motiva’s fodation of theprima facieelements for a failur¢o-
promote case, Motiva’s formulation is more applieato cases in which the position in question wbed
by an individual in the Plaintiff's protected clag&ee Monroe v. Corpus Christi Indep. Sch. Dia6.06 WL
2092436, at *7 (S.D. Tex. July 26, 2006) (citiNgeto v. L & H Packaging Cp108 F.3d 621, 624 n.7 (5th
Cir. 2001)). As this is not the sa with respect to Plaintiff's failureo-promote case, the Court finds that
Motiva’s formulation of therima facieelements is not appropriate for this case.

1O0R. Doc. 2751 at 15.

rons Aircraft Serv. Intl,Inc.392 F. Appx 305, 312 (5th Cir. 2010)

112 McCullough v. Houston Cnty. Texa®97 F. App’x 282, 287 (5th Cir. 200&alteration in original)
(quotingShackelford v. Deloitte & Touche, LLI90 F.3d 398, 406 (5th Cir. 1999)

1BR. Doc. 2751 at 15 (citing R. Doc. 278 at44, In. 7-17) (Excerps of Plaintiffs Deposition)Motiva also
states that it “disputes that these positions doumstd promotions’ but does not raise this issug o
summary judgmentlfd. at 15 n.72.

14 SeeR. Doc. 2753 at 45.

151d. at 45, In. 1415.

161d. at 45, In. 1613.
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“as far as I'm concerned, I didn't knownobody else did 7 Motiva provides no evidence
contradicting thesstatemend. “The elements of a plaintiffs prima facie case aggarily
vary depending on the particular facts of each casdthe nature of the claim!® Based
on the factsof this case, the Court finds the requirement thatlantiff apply for a
disputed promotion is not applicablbecauseany attempt byMcNealyto do so would
have been futileFurther, fo]verall, the burden oéstablishing a prima facie case is not
onerous.h9

The seconghart of the secondlementrequires that the Plaintiff demonstrate that
he was qualified for the position. McNealy provides evidence he was qualified for the
positions of inspectoor foreman.McNealyhas not satisfiedhis portion of thesecond
element As a result, he cannatatisfy the third element which requires him to whwoe
was rejectediespite his qualificationdMicNealy, however, has ostensibly met the fourth
element through therpduction of his affidaviin which he states that the inspector and
foreman positions were assigned to white employ&ealthough the overall burden of
establishing @rima faciecase is not onerous, McNealy has failed to esthalbhiesecond
and thirdelemens of hisprima faciecase

Motiva’s motion for summary judgment dismissing iRkff's failure-to-promote

claim is granted as a result of Plaintiff's failuieestablish hiprima faciecase.

17]d. at 45, In. 1314.

18 eBlancv. Greater Baton Rouge Port ConaY6 F. Supp. 2d 460, 470 (M.D. La. 20@®&iying La Pierre
v. Benson Nissan, InB6 F.3d 444, 448 (5th Cir. 19968yicDonnell Douglagorp. v. Green411U.S. 792,
802 n.13 (1973)

19 Bright v. GB Bioscience Inc305 F. Appx 197, 202 (5th Cir. 2008giting Texas Dept of Cmty. Affairs
v. Burdine 450 U.S. 248, 253 (198)1)

120R, Doc. 31013 at 1 25.
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d. Hostile Work Environment

Although McNealy does nospecifically address the bases for his hostile work
environment claim, it appears his claim is basedhmcrane, truck and goosing incidents
as well as the alleged use of raciadliscriminatory comments in the workpla&a.

To establish @rima faciecase of a hostile work environment, the Fifth Circh#s
explained a plaintiff must show:

(1) [He] belongs to a protected group; (2) [he] wabjected to unwelcomed

harassment; (3) the harassment complained of wasdan race; (4) the

harassment complagd of affected a term, condition, or privilege of
employment; [and] (5) the employer knew or shoubivén known of the
harassment in question and failed to take promptegial action22

Motiva argues “Summary judgment is appropriate lisea McNealy canno
establish the third and fifth elements of his cldi®#? The Court will not examine whether
McNealy has established the third element ofgrisna faciecase because he has failed
to establishthe fifth element of grima faciehostile work environment clam which
requires that a plaintiff show his employer faileal take prompt remedial actio¥4
Motiva argues it “immediately initiated an invesigon when McNealy first reported the
incidents to management on November 10, 20%I1f' is uncontested that Dudne and
Naquin immediately reported Plaintiffs claims toaW Snyder in Motiva’s human

resources department following their November 1@01Pmeeting with McNeal¥2é1t is

also uncontested that Motiva, over the next twokse@aterviewed Perry Montz, Gege

121SeeR. Doc. 260 at 7.

122 Mendoza v. Helicpoter548 F. Appx 127, 12&9 (5th Cir. D13) (alterations in original) (quoting
Ramsey v. Hendersp@86 F.3d 264, 268 (5th Cir. 2002¥ee alsdHudson v. Cleco Corp539 F. Appx
615, 61920 (5th Cir. 2013)

123R. Doc. 2751 at 17.

24R. Doc. 2751 at 18.

251]d,

126R, Doc. 2752 at 1 22; R. Doc. 313 at 1 22.
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Kestler, Matt Lgue, Bil LeBouef, Pat Meche and David Mendel regardingiRi’s
allegations!?7|t is also uncontested that following its investiga, Motiva reprimanded
George Kestler and Matt Loqué& The Fifth Circuit has explained, “What constitutes
prompt remedial action is a faspecific inquiry and not every response by an eoypf
will be sufficient’ to absolve the employer of lidiby.” 129 “An employer may be liable
despite having taken remedisteps if the plaintiff can establish that the dayer’s
response was not reasonably calculated to halt tAeassment.130 [n Carmon v.
Lubrizol, the Fifth Circuit held that an employer took prptremedial action as a matter
of law after finding that themployer “took the allegations seriously, it conteccprompt
and thorough investigations, and it inmediately larpented remedial and disciplinary
measures based on the results of such investigati®h Motiva has produced the sworn
declarations of Mar Snyder,132 Brandon Dufrene!33 and disciplinary documents
regarding Plaintiff's allegations to document proyithat a thorough investigation was
undertaken and disciplinary measures were impdsgdcNealyhas not put forth any
evidence creating a genuinesige of material facas to whetheMotiva failed to take
prompt remedial action or that Motiva’s actions warot reasonably calculated to halt

the harassment

27R. Doc. 2752 at 1 28; R. Doc. 313 at 1 28.

128 R, Doc. 2752 at 1 29; R. Doc. 313 at 1 29. Although Plaintiff states that he dertleis fact, it is clear
that Plaintiff denies only Motiva’s assertion thidéstler and Loque foformaly reprimanded. Sed.
Plaintiff states that both Kestler and Loque wendyayiven oral reminders. Motiva has attached, heave
copies of letters, signed by TimaSey, George Kestler and Matt Loque, documentirag they were given
oral reminders for their condu@eeR. Doc. 2757.

29Williams-Boldware v. Denton Cty., Text41 F.3d 635, 640 (5th Cir. 2014).

130|d. (citations omitted).

131]d. (quotingCarmon v. Lubrizol Corp.17 F.3d 791, 795 (5thiC 1994).

132R. Doc. 2755.

133R. Doc. 2756,

1B4R. Doc. 2757.

22



Motiva’s motion for summary judgment dismissing Medy's hostile work
environment claims igranted.

Il. RaceBased Conspiracy Claims

In his Fourth Amendd Complaint, Plaintiff allegedlotiva:

Conspired by force, intimidation, and threats tqpudee McNealy of his

right to redress his jobelated grievances, to be protected from harm and

valancesic] in the work place, to be protected from hamaent in the work

place, to protect McNealy from the hostile work &owmment, to

discriminate against McNealy based on his race, t@términate McNealy

from his employments>
In addition, McNealy clarified at his depositionathhis conspiracy claims are based on
the same alleged conduct that violated his rightder Title VIl and Section 198186

Motiva argues, “With this needed clarification, Mealy's conspiracy claims
should be dismissed becausd¥85(3) may not be invoked to redress violationJide
VII.” 137 Motiva also argues McNealy's Section 1985 claimewdld be dismissed because
the only alleged target of this rab@sed conspiracy is McNealy himself and “[i]n order
establish a Section985 conspiracy, however, McNealy must present eweethat
Motiva discriminated against AfricaAmericansas a class'138

In Novotny, the Supreme Court explained, “Section 1985(3)createsno rights.
It is a purely remedial statute, providing a ciwduse of action when some otherwise
defined federal righto equal protection of the laws or equal privilegesd immunities

under the laws- is breached by a conspiracy in the manner definethb section 139 As

the court inStewart v. Commercial Vehideof South Florida, In¢c.a case out of the

B5R. Doc. 260at  72.

136 R. Doc. 3411 at 189.

137R. Doc. 2751 at 1819 (quotingGreat Am. Fed. Sav. &Loan Assh v. Novotag2 U.S. 366, 378 (197R)
138]|d. at 19 (emphasis is original) (cititgarris v. Travis 55 F. Appx 716, at *3 (5th Cir. 200R)
BINovotny 442 U.S. at 37§@emphasis in original) (holding that a “deprivatioha right created by Title
VIl cannot be the basis for a cause of action urgl&985(3).").
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Middle District of Florida, explained, “Although ldaing that a deprivation of a right
created by Title VIl cannot form the basis of aiclaunder § 1985(3)Novotnydeclined

to decide whether § 1985(3) creatasremedy for statutory rights other than those
fundamental rights derived from the Constitutiod4® “Novotny’s reasoning (that
allowing a claim under Section 1985(3) based om&tion of Title VII would impair the
effectiveness of the enforcement andhciliation scheme created by Congress for claims
under Title VII) does not directly apply to a staduy right,” such as the right to make and
enforce contracts under2 U.S.C. § 1981(a)1“Accordingly, whether a deprivation of a
right secured by Sectior®&1(a)can be the basis of a Section 1985(3) conspiranyains
unsettled.®2“However, courts have plausibly concluded that,&aese a claim for race
discriminationin employmentrought under Title VIl cannot form the basis for8a
1985(3) conspiracy clai, the same claim should not survive ‘simply be@aii $s brought
under 8§ 1981.M3“More important, aslenkinsnotes, Justice Stevens’s concurrence in
Novotnyprovides powerful support for precluding a Sectit885(3) claim based on a
deprivation of righ$ guaranteed by Section 1981(&y'As the Stewartcourt correctly
notes “The congressional concern with redressing cdnstinal violations strongly
suggests that Section 1985(3) was not intendegrtwide a remedy for the violations of
statutory righs-let alone rights created by statutes that had rdtbeen enacted*>

Accordingly, theStewartcourt held, “the weight of persuasive authority pops the view

140 2009 WL 2025162, @2 (M.D. Fla. July 9, 2009)affd, 366 F. Appx 41 (11th Cir. 2010)

1411d.

142]d. (collecting cases).

143]d. (emphasis added) (quotinkenkins v. Arcade Bldg. Maint44 F. Supp. 2d 524, 5323 (S.D.N.Y.
1999).

1441d. (quoting Justice Stevens's concurrence that “thadtess which enacted both [Sections 1 and 2 of
the Civil Rights Act of 197] was concerned with providing federal remediestfoe deprivations of rights
protected by the Constitution and, in particuldre hewly ratified Fourteenth Amendment.”).

145]d. (quotingNovotny, 442 U.S. at 38%Stevens, J., concurring)).
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that Section 1985(3) provides no remedy for a degiron of rights protected by Section
1981(a)."#6 As McNealy's conspiracy claims pursuant to Secti®85(3) relate solely to
his employment discrimination claims pursuant tact®n 1981, Motiva’s motion for

summary judgmendismissingPlaintiff's Section 1985 claims is granted.

Plaintiff has also alleged a claim undé2 U.S.C. 8§ 1986However, because
Plaintiff has failed to allege a proper Section 398aim, his Section 1986 must be
dismissed as wel7 Accordingly, Motiva’s motion for summary judgmenismissing
Plaintiff's Section 1986 claims is granted.

[1. Section 301 of the Labor Management Relations Act

Plaintiff alleges pursuant to Section 301 of the Labor ManagemenafRais Act
(“LMRA"), Motiva’s “total departure from the proviens stipulated [under the collective
bargaining agreement] damaged Newton McNealy. The faikw adhere and enforce and
protect his rights and interests under the collecbargaining agreement constitute a
breach of contract, duty and trust in a discrimorgtmanner.8

Motiva first argueghat McNealy has not exhaust#te grievance and arbitration
procedure set forth in the collective bargainingesgnentas is required under Section
301149 The Fifth Circuit has clearly explained that “[i]f tharbitration and grievance
procedure is the exagtive and final remedy for breach of the collectivargaining

agreement, the employee may noteshis employer under 8 301 until he has exhausted

146 1.

147SeeNewberry v. East Texas State Unil61 F.3d 276, 281 n.3 (5th Cir. 199@If the § 1985 claim fails,

so must the § 1986 clainm).See alspBryan v. City of Madison, Miss213 F.3d 267, 276 (5th Cir. 2000)
(“And because a valid § 1985 claim is a preresifeito a 8§ 1986 claim, that claim is also invdhy..

148 R, Doc. 260 at | 114. Plaintiff's claim appearsh® for breach of a collective bargaining agreement
pursuant t®9 U.S.C. § 185(a).

149R. Doc. 2751 at 20.
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the procedure0 Motiva provides thesection of the collective bargaining agreement
providinga grievance andrbitration procedure that is the exclusive analfiremedy for
“[a]ll complaints arising out of the application arterpretation of” the agreemenii!it
is undisputed thavcNealy has not followed the requiréalur-step grievance procedure
andthat hedid not submithis claim to arbitratior#®2McNealy did not address Motiva’
argument in his Ppositionto Motiva’s motion for summary judgmenst

The Fifth Circuithas recognized the following three exceptions todkleaustion
requirement: (1) the union wrongfully refuses tmpess the employee’s grievance, thus
violating its duty of fair representation; (2) tamployer’s conduct amounts a repudiation
of the remédial procedures specified in the contract; (3) extéon of contractual
remedies would be futile because the aggrieved eyggl would have to submit his claim
to a group which is in large part chosen by the laygr and union against whom his real
complant is madel® Motiva argues McNealy cannot demonstrate any ofrdoegnized
exceptions apply her®>The only exceptioa that couldpossibly apply isthe futility
exception156 The Fifth Circuit has held, however, that the aahility of a neutral

arbitratorrefutes a futility argument as a matter of [&ASection 10.02 of the Collective

150 Daigle v. Gulf State Utils. CpLocalUnion Number 2286794 F.2d 974, 977 (5th Cir. 1986)

B1R. Doc. 27510 at 2.

152R. Doc. 2752 at | 45 (citing R. Doc. 275 at 1 36); R. Doc. 313 at § 45. Although McNealy states that
he denies this statement of fact, the Plaintiff dlo@t provide any\wdentiary support or explanation for
his denial. For a further analysis regarding thei@s finding that the Plaintiff did not exhauststriemedies
under the collective bargaining agreement, se€diat’s Order and Reasons regarding Defendantsddnit
Steel Workers Union, Local 750 and United Steelp&aand Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers Internationdddion AFL-CIO’s Motions for Summary Judgment. R.
Doc. 341 at 1417.

153SeeR. Doc. 310.

14 SeeRabalais vDresser Indus., In¢566 F.2d 518, 519 (5th Cir. 197&)tations omitted).

155R. Doc. 2751 at 20 n.89.

156 To the extent Plaintiff attempts to argue thatlthbeal Union wrongfully refused to process his gdece,
the Court has already concluded thag flaintiff did not file a grievance with the Loddhion.SeeR. Doc.
341at 15.

157Parham v. Carrier Corp, 9 F.3d 383 (5th Cir. 1993).
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Bargaining Agreement clearly provides an arbitrataption in the circumstance that the
union member’s complaint is not resolved on an ptakle basis by other mea#s.
Because the Plaintiff cannot prove an exception to éxkaustion requirement applies,
Motiva’s motion for summary judgment dismissing iRkff's claims under Section 301
of the Labor Management Relations Act is granted.

V. Section 158(a) of the National LaboeRtions Act

Plaintiff, in his Fourth Amended Complaint, allegdstiva “committed an unfair
labor practice” by failing to promote Plaintiff, tminating his employment relationship,
and when it “restrained/coerced McNealy in the e of his rightainder”the National
Labor Relations Act (“NLRA")59 As Motiva correctly identifies, however, “[T]hers no
private cause of action againetnployerso prevent and remedy unfair labor practices
under the NLRA; enforcement is left, instead to [RationalLabor Relations] Board!6°
Accordingly, Motiva’s motion for summary judgmedismissingPlaintiff's claims under
the NLRA s granted.

V. Federal Claims Against Shell Oil Company and SBekkmical LP

Plaintiff has alleged the sanodaims against Shell Oil Company (“Shell Oil") and
Shell Chemical LP (“Shell Chemical”) (collectivethe “Shell Defendants™¢1Shell Oil
and Shell Chemical each filed motions for summarggment!é2Plaintiff opposes the
Shell Defendants’ motion#¥3 For the reasonset forth abovethe Shell Defendants’

motions br summary judgment are granted with respect taniiffis federal claims

158 R. Doc. 27510 at 4.

159R. Doc. 260 at 1 10208

160R. Doc 2751 at 21 (alterations and emphasis in original) (gugD.R. Horton, Incv. N.L.R.B,. 737 F.3d
344,360 n.9 (5th Cir. 201R)

161SeeR. Doc. 260; R. Doc. 245.

162R. Docs. 278, 279.

183R. Docs. 309, 312.
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pursuant to Sections 1981, 1985(386, Section 301 of the LMRA, and Section 158(a) of
the NLRA.

VI. State Law Claims

Plaintiff has also alleged state law tort claimslanstate law claimfor retaliatory
discharge against Motiva and the Shell Defenddfftk its Order with respect to the
various motions to dismiss, the Court explained:

McNealy’s other claims against the Defendants aedeslaw clains over
which the Court possess only supplemental jurigamct

Title 28, United States Code, Section 1367(c), jdes that district courts

may decline to exercise supplemental jurisdictimerostate law claims if,

inter alia, “the district court dismisses all claims over wihiit has original

jurisdiction.”

Because the Court converted certain of Defendantdions to summary

judgment motions, the Court defers ruling on whethe exercise

supplemental subject matter jurisdiction on McNé&abtate clans until

after the Court rules on the motions for summadgonent16s

As the Court has no ruled on and granted Motiva and the Shell Defendant
motions for summary judgment with respect to alldeal claims raised against these
Defendants, the Court declines to exercise supptgalgurisdiction over the remaining
statelaw claims pursuant tditle 28, United States Code, Section 1367{¢)eremaining
state law claims are dismissed without prejudicespiant to Rule 12(b)(1) of the Federal

Rules of Civil Procedure.

VII. Plaintiff's Allegations of Discovery Violations

In his gopositions to Motive and the Shell Defendants’ Motions for Summary

Judgment, Plaintiff argues these Defendants hawletf to properly answer or

164SeeR. Doc. 2091 at 2.
165R. Doc. 237 at 38.
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incompletely and evasively responded to interrogas], refused to produce
discoverable information propounded in request{s] production of documents, and
committed perjury in responding to request[s] fatndssions in contraventionl®s
Plaintiff's complaints about alleged discovery wdtibns should not be addressed in an
opposition to a motion for summary judgment. Iféfthe complaints should have been
raised in a timely Federal Rule of Civil Proced@Z&motion to compel. The Plaintiff did
not request additional time for discovery under Fedl®ule of Civil Procedure 56(d).

CONCLUSION

For the foregoing reasons;

IT IS ORDERED that Motiva’s and the Shell Defendants’ Motions ummary
Judgmen¥7dismissing all of Plaintiffs claims with prejudide GRANTED IN PART
andDENIED IN PART. The Defendants’ Motions for Summary Judgment gnanted
with respect to Plaintiff's federal claims. The Deteants’motions are denied to the extent
the Defendants request that Plaintiff's state léanes be dismissed with prejudice.

ITIS FURTHER ORDERED that Plaintiff's Section 1981, 1985(2) and (3), £98
and 141 claims are hebgDISMISSED WITH PREJUDICE .

ITIS FURTHER ORDERED that Plaintiff's state law claims af2ISMISSED
WITHOUT PREJUDICE pursuant to Rule 12(b)(1) of the Federal Rules ofilC
Procedure.

New Orleans, Louisiana, thisbth day of June, 2017.

UNITED STATES DISTRICT JUDGE

166 R. Docs. 3®@-1at 2526,310-1 at 1314,312-1 at 2022.
167R. Docs. 275, 29, 279.
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