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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROY J. DESMORE, etal. CIVIL ACTION
VERSUS NO14-2198
BAKER HUGHES OILFIELD SECTION “G’(5)
OPERATIONS, INC., etal Flag Section “C”

ORDER AND REASONS

Presently pending before the Court isféelant Ensco Offshore Company’s (“Enscao”)
“Motion for Summary Judgment.’Plaintiffs Roy J. Desmore P'esmore”) and Lillian Desmore
(collectively “Plaintiffs”) oppose the motion. Mg reviewed the motion, the memorandum in
support, the memorandum in opposition, the recand, the applicable law, the Court will deny
the pending motion.

I. Background

A. Factual Background

In their complaint, Plaintiffs allege that Desmore was a Jones Act Seaman employed by
Defendant Baker Hughes Oilfield Operations, IiBHOOI”) “as a crew member assigned to a
vessel in navigable waters as a wire line operaitod, further, performed duties in this capacity
that directly related and cailiuted to the accomplishment of the function, mission, and purpose
[of the vessel,] the Ensco 87BHOOI was providing “Pipe Conyed Logging wireline services”
aboard the Ensco 87, a “jackup drilling rigPlaintiffs allege that Desmore was injured on the

Ensco 87 “when a side entry sub clamp failed,” capsi cable to slip and trapping his left hand

1 Rec. Doc. 90.
2Rec. Doc. 1 at 3.
3 SeeRec. Doc. 90-1 at 1-2.
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between the wire line and a sheédvEhis accident caused two of Desmore’s fingers to be
amputated and left him with permanent hand damages.
B. ProceduralBackground

Plaintiffs filed a complaint on Septeml#8, 2014, against BHOODesmore’s employer,
and National Oilwell Varco, L.P. (*Varco”), themanufacturer of the side entry sub clamp that
Plaintiffs allege failed and injured Desm&r@&n September 29, 2014, Varco filed an answen.
October 16, 2014, BHOOI filed an ansWeéOn January 21, 2015, witkedve of Court, Plaintiffs
filed an amended complaint, adding claiagminst Ensco, the owner of the Enscd 8h March
10, 2015, Ensco filed an answOn May 5, 2015, with leave @fourt, ACE American Insurance
Company filed a “Complaint of Interventioht’ That same day Plaintiffs filed a second amended
complaint?

On June 26, 2015, BHOOI filed a motion for summary judgrie®n August 13, 2015,
Plaintiffs filed a crossnotion for summary judgmedt.At issue in the two motions was whether
or not Desmore qualifies as a seaman undeddhes Act. On January 20, 2016, the Court ruled
on the two motions, conducting the two-pro@bandrisanalysis used byoairts to determine
whether or not a plaiiit has seaman statds.In the ruling, the Courtoncluded that, with no

genuine dispute of material fadbesmore met the first prong @handris because Desmore

41d. at 4.

51d.
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contributed to the function of the Ensco'The Court then concluded that it was unable to rule
on the second prong @handris because genuine issues of matdaet existed as to: 1) whether
Desmore worked on an identifiable group of vessebject to common owrship or control; 2)

whether the duration of Desmoresrvice on those vessels was significant in relation to the total

amount of services performed by Desmore; and 3) whether Desmore had a connection to the Ensco

87 that was substantial in natdfeAs such, the Court denidabth BHOOI's and Plaintiff's
motions for summary judgment, because factligputes exist that prevent the Court from
determining whether or not Desmore is a Jones Act se&man.

After BHOOI's and Plaintiff's cross-ntimns for summary judgment had gone under
submission, but before the Court ruled on théons, Ensco filed a motion for summary judgment
on November 11, 2018.0On December 2, 2015, Plaintiffdetd their opposition to Ensco’s
motion2°

Il. Parties’ Arguments

A. Ensco’s Arguments in Support of its “Motion for Summary Judgmefit”

Ensco puts forward two central argumsein support of summary judgmeitThe first
argument depends upon the Jones Act not applio this case, while the second argument
assumes for the sake of argument that the Jones Act does*@tatting from the premise that
Desmore is not a Jones Act seaman, Ensco argataR|#intiffs’ only posgile claim against Ensco

would be for vessel negligence under thengghore and Harborwogks Compensation Act”

16 See idat 16.

17 See id.

18 See idat 22-23.

19 Rec. Doc. 90.
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(“LHWCA”). ?*See33 U.S.C. § 905(b). Ensco argues thatdteee no facts in threcord indicating
that Ensco or its employees in any way bheaca duty of care owed to Desmore, meaning
Plaintiffs cannot support a negligence cl&mEnsco contends that, g a deposition, Desmore
himself conceded that Ensco had nothing tomith Desmore’s injury other than operating the
drilling rig on which Desmore was injuré8iEnsco contends that Desmore’s injury was the result
of a hidden defect in equipment that was not under the control of Bnscthat there was no
“obvious hazard” on the Ensco 87 gigirise to any duty owed by Ensto.

Even if Desmore is a Jones Act seaman, &osatends that the record does not support a
finding that the Ensco 87 was unseaworthy, becthesavire that injured Desmore was not “the
type of gear regularly or traditionally fourmh ships as a regulaiece of ship’s gear’® Ensco
argues it therefore cannot l@ble under the Jones Agt.

B. Plaintiff's Arguments in Opposition t&Ensco’s “Motion for Summary Judgmen®

Plaintiffs contend that Desmore is a Joret seaman and that, under the Jones Act and
applicable Fifth Circuit law, the Ensco 87 was unseawcttfhis is because the duty to ensure
seaworthiness extends rastly to equipment belonging to thessel owner, but ab to “all kinds
of equipment” brough&board by other&. Plaintiffs contend that threcord supports that Ensco
failed to properly train its employees to han@lesmore’s emergency and that the Ensco 87 did

not have the proper equipment readily avadatdl free Desmore from his trapped posifion.

24 See idat 2.

25 See idat 2, 5-7.

26 See id.
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Plaintiffs argues that the extent to which thdailures played a substantial role in causing
Desmore’s permanent injuries is a factual issateappropriately decided on summary judgniént.
Plaintiffs also contend that Eoo’s motion is premature giveratlEnsco makes reference to the
statements of a likely witnesshom Plaintiffs have not yehad the opportunity to depo¥e.
Plaintiffs do not apparently adeBs the merits of Ensco’s argumémat Plaintiffs cannot state a
claim under the LHWCA in the case that tlenes Act does not apply in this case.

Ill. Legal Standard

Summary judgment is appropriate whem thleadings, discovery, and any affidavits
demonstrate that “there is no gemeidispute as to any materiatf and the movant is entitled to
judgment as a matter of law¥¢’When assessing whether a disputéoasny material fact exists, a
court considers “all of the evidence in thecord but refrains ém making credibility
determinations or weighing the evidenééAll reasonable inferencese drawn in favor of the
nonmoving party, but “unsupported allegations ordaffits setting forth ‘ultimate or conclusory
facts and conclusions of law’ are insufficientetither support or defeat a motion for summary
judgment.®8 If the record could not lead a rational tridrfact to find in favor of the non-moving
party, then no genuine issuefatt exists and the moving partyastitled to judgment as a matter
of law.2° The nonmoving party may not rest upon the gilegs, and instead must identify specific
facts in the record and articutatthe precise manner in which that evidence establishes a genuine

issue for triaf®

34 SeeRec. Doc. 95 at 4.

35 SeeRec. Doc. 95 at 5.

36 Fep. R.CIv. P. 56(a)see also Celotex Corp. v. Catret77 U.S. 317, 322—23 (1986).

37 Delta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398—-99 (5th Cir. 2008).

38 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 198hkiftle, 37 F.3d 1075.

39 Matsushita Elec. Indus. Co. v. Zenith Radi@5 U.S. 574, 586 (1986).

40 See, e.gCelotex 477 U.S. at 325Ragas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).
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The party moving for summarjudgment always bears the initial responsibility of
informing the Court of the grounds for its motiamadentifying what in the record demonstrates
the absence of a genuiissue of material faét As such, the movingarty should “identify
specific evidence in the recorahd articulate” precisely howetevidence supports the motitin.
The party opposing summary judgment may rebutioyving that there is @enuine issue for trial
by presenting evidence of specific fatt#h nonmovant cannot demonstrate a genuine issue of
material fact exists merely by creating “sometapéysical doubt as to éhmaterial facts,” by
“unsubstantiated assertions,” “by conclusorygakions,” or “by only a scintilla of evidencé”
Instead, the nonmovant must praseandence that would be sufficigior a reasonable trier of fact
to find for the nonmoving party. Unsworn docunseand hearsay evidea that would not be
admissible as evidence at trial canbetused as competent opposing evidénce.

IV. Law and Analysis

A. Applicable Law

Ensco argues that summary judgment is waedhwhether or not Desmore is a Jones Act
seaman. Previously, this Court lletermined that genuine disputi#fsmaterial fact preclude the
Court from determining whether or not Desmora Bones Act seaman. This means that, in order
for Ensco to prevail on its motion for summary jodent and be dismissed from this case, Ensco
must establish both that it cannot be held liabléhe case the Jones Act does apply and that it
cannot be held liable in the case that the 9ax& does not apply. THeourt addresses Ensco’s

arguments under both scenarios in turn.

41 Celotex 477 U.S. at 323.

42 Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994).

43 Bellard v. Gautreaux675 F.3d 454, 460 (5th Cir. 2012) (citiAgderson v. Liberty Lobby, In&77 U.S. 242,
248-49 (1986).

44 Little, 37 F.3d at 1075.

45 Martin v. John W. 8he Oil Distrib., Inc, 819 F.2d 547, 549 (5th Cir. 198%&e alsdeD. R. CIv. P. 56(c)(2).
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B. Analysis

1. Summary Judgment for Ensco in the Case that the Jones Act Applies

In the case that the Jones Act does applgc&ms the owner of the Ensco 87 “has a duty
to provide a vessel that is reasbly fit for its intended us€®“This duty to provide a seaworthy
vessel requires that the vesstl,gear, appurtenances, and @pen must be reasonably safé.”
In the case a seaman is injured as the resaltveksel’'s unseaworthy@ptenant equipment and
appliances, it is well settled that the vessel avmay be liable to indemnity the injured searffan.

Here, Ensco contends that the allegedlieckeve clamp, wireline, and other equipment
that injured Desmore do not count as appurteemntthe Ensco 87, because BHOOI, not Ensco,
brought the equipment aboard the Ensco 87, tgeerthe equipment, and then removed the
equipment after it completed its job aboard the Enscti e Fifth Circuit has supplied, and
courts within this District have consistently employed, a factor-based analysis for determining
what constitutes a vessel's appurtenaftd=ollowing guidance supplieby Fifth Circuit in
Drachenberg courts assess two factors in making the determination of whether or not the given
equipment was sufficiently attached to the vessebtustitute an appurtenance. First, courts ask
whether or not the equipment is “utilized in a manner fundamentally related to traditional maritime

activities.”® For this factor, courts look to wheththe equipment “was a critical component

46 See Drachenberg v. Canal Barge Co., J5d@.1 F.2d 912, 918 (5th Cir. 1978).

471d.

48 See id.

49 SeeRec. Doc. 90-1 at 7-8.

50 See Drachenberd71 F.2d at 92Gsee also Clay v. ENSCO Offshore Compagiy. A. No. 14-2508, 2015 WL
7306436 (E.D.La. Nov. 19, 2015) (Fallon, 39g also Young v. Intermoor, In€iv. A. No. 08-1972, 2010 WL
1731165 (E.D.La. Apr. 28, 2010) (Africk, Jsge also Brown v. Cenac Towing Co., Ji@yv. A. No. 09-105, 2010
WL 2559079 (E.D.La. Jun. 24, 2010) (Berrigan, J.).
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integrally related tahe vessel’s functior®® Second, courts look to wether or not the injury
occurred on board the ve§sas opposed to dockside.

Not pertinent to theéDrachenberganalysis is whether thequipment in question was
permanently attached to the vessel or under theatafitsome party other than the vessel owfler.
Indeed, equipment can be appurtenant teessel even where it was “brought aboard by a
contractor and the vessel did not dacits use or knowef its existenc&® Rather than focusing
the appurtenance analysis on owhgr®r control, courts insteddcus on whether the equipment
in question was “used to perpetutite mission and purpose of the vessgl.”

In Young v. Intermogplaintiff was an employee of awtractor brought aboard a vessel
to handle anchoring in connectiaith moving an off-shore oil ri§’ With no employees of the
defendant vessel owner present, the plaintiff wased while attempting to untangle anchor wire
being used by the contracf§rLooking to theDrachenbergactors, the court itYoungfound the
wire to be an appurtenance of the vessel, gative anchor wire was essential to the vessel’s
function of moving an off-shore oil rig ardat the injury occurred onboard the vesgel.

In this case, the equipmentblved in Desmore’s injury vgaappurtenant to the Ensco 87.
Even though the equipment was controlled by BHOOI and was only on board temporarily, both
Drachenbergfactors support the conclusidhat the side entry sudamp and wireline were

appurtenances. First, the wireline servicaadperovided by BHOOI perpetuated the mission and

52|d.

53d.

54 See Drachenberd71 F.2d at 920.

55 See ClayCiv. A. No. 14-2508, 2015 WL 7306436 at *3 (citibgffes v. Fed. Barge Lines, In861 F.2d 422,
426 (5th Cir. 1966).

56 See id{citing Matter of Antill Pipeline Const. Co., IncCiv. A. No. 97-0578, 1998 WL 321512 at *3 (E.D. La.
17, 1998) (Clement, J.)).

57 SeeCiv. A. No. 08-1972, 2010 WL 1731165 at *1.

%8 See id.

% See idat *3.



purpose of the Ensco 87’s drilling operations. The Court has previously reached the conclusion
that Desmore’s work contribudeto the function of the Ensc8®7, albeit in the context of
determining whether or not the Jones Act apgfiggurthermore and looking to past decisions
such asroung it is clear that the equipment in questiwas being used farther the Ensco 87’s
drilling activities. As for the secorldrachenberdactor, there is no dispeithat Desmore’s injury
occurred aboard the Ensco 87. As such, thet@annot grant summary judgment for Ensco based

on the argument that the equipment that injidedmore was not part tife Ensco’s appurtenant
appliances and equipment.

2. Summary Judgment for Ensco in the Case that the Jones Act Does Not Apply

In the case the Jones Act does apply to this case, Ensaogues that Plaintiffs cannot
support a claim against Ensco for vesselligegce under the LHWCA. Because the LHWCA
would provide Plaintiffs their exclusive remedyhe Jones Act does not apply, Ensco argues that
summary judgment for Ensco is warranted.Ri#is’ opposition to Ensco’s motion for summary
judgment focused on the merits of Ensco’s argumdirected to the scenario that Desmore is a
Jones Act seaman and did not adglitbe merits of Ensco’s arguments directed to the scenario that
the Jones Act does not apply.

Through the provisions of 33 U.S.C. § 905(@pngress “replaced the unseasworthiness
cause of action against a vessel with liabitigsed on negligence” for LHWCA claims against
shipowner$! Under the LHWCA, “a vess@wner owes a duty to exase reasonable care to
make the vessel safe if he actively participatdb@operations or maintains control over the area,

or if such a duty is imposeupon him by contract or lawf? That duty does not, however, require

60 SeeRec. Doc. 99 at 14-16.
61 See Levene v. Pintail Enterprises, |r#43 F.2d 528533 (5th Cir. 1991).
62 See McLaurin v. Noble Drilling (US) In29 F.3d 285291 (5th Cir. 2008).
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a vessel owner to “protect agat any and all hazards longshoreman might encounter in the
course of his work.1d.

Instead, the Supreme Court has identifibtiee specific instances where a vessel
negligence claim under the LHWCA may st&f#irst, where a vessel owner, on turning over the
ship, failed to warn of any hidden defects oe tkessel of which the vessel owner should have
known®* Second, where an injury is causednayards under the control of the stig\nd third,
where a vessel owner does not intervene after actually becoming aware of an unreasonable risk of
harm created by the ved®r its equipmerandbecoming aware that the employer of the LHWCA
plaintiff was not exercising reasonalzare to protect its worket$ The Fifth Circuit has ruled
that a vessel negligence claim can stand only &vhevessel owner breaches one of these three
duties®’

Despite plaintiff's failure to address Ensco’s arguments regarding LHWCA liability and
despite the narrow range of vesselner conduct that can give risea vessel negligence claim
under the LHWCA, the Court is hesitant to conclude that Ensco has sufficiently established that it
cannot be liable to Plaintiffs under the LHWCA should it be determined that Desmore is not a
Jones Act seaman. Ensco’s memorandum in stppsummary judgment does not clearly enough
demonstrate how the facts of this case fit into the applicable LHWCA standards, nor does it discuss
whether there are factually analogous cases stipgdor conflicting with) the conclusion that

Ensco cannot be liable under the LHWEAVithout the benefit of aetjuate briefing from either

83 See Scindia Steam Navigation Co. v. De Los Sa#fdsU.S. 156 (1981).

64 See Leven®43 F.2d at 533ee also Hudson v. Schlumberger Tech. CdfR2 Fed. Appx. 528, 534 (5th Cir.
2011).

5 See id.

56 See id.

57 See id.

68 SeeRec. Doc. 90-2 at 11. After almost three pages of recited LHWCA legal standards, Ensco’s memorandum
contains just a single, five-sentence, paragraptyeqgpthe facts of this case to those standards.
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party, and because the Court has other groondshich to deny Ensco’s motion for summary
judgment, the Court leaves resolution of the LHMW@ssel negligence issue to a later date, if
necessary.

V. Conclusion

To have prevailed on its motion for summargggment, and in light of the Court’s previous
ruling that genuine issues of taaal fact preclude the Couitom deciding whether or not the
Jones Act applies, Ensco had to establish that itlamatl be liable to Plaintiffs both in the scenario
that the Jones Act does apply to this case anlderscenario that thiones Act does not apply.
Ensco’s argument for summary judgment ia tase the Jones Act does apply depended on the
Court finding that the equipment that injured Desmore was not appurtenant to the Ensco 87.
Because the Court has found that the equipmeninjoa¢d Desmore was appurtenant to the Ensco
87 and because the Court finds that the parties have inadequately briefed the issue of LHWCA
vessel negligence liability in the case Desmormtsa Jones Act seaman, the Court denies Ensco’s
motion.

Accordingly,

IT IS HEREBY ORDERED that Defendant Ensco Offsteo Company’s “Motion for
Summary Judgmerft® is DENIED.

NEW ORLEANS, LOUISIANA, this 8th day of February, 2016.

NANNETTE JO ETTE BROWN
UNITED STATES DISTRICT JUDGE

69 Rec. Doc. 90.
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