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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

DOUBLE R & J TRUCKING CIVIL ACTION
SERVICE, INC.,
Plaintiff
VERSUS NO. 14-2234
PATTON INSTALLATIONS SECTION "E"
OF FLORIDA, L.L.C., et al.,
Defendants
ORDER

Before the Court are (1) a Motion for Partial Suntrmaudgment filed by
Defendants Clark Construction Enterpriskd,.C. (“Clark”) and Hartford Accident and
Indemnity Company (“Hartford”},and (2) a Motion for Summary Judgment filed by
Defendant Hamp’s Construction, L.L.C. (“Hamp'$")the Court has reviewed the briefs,
the record, and the applicable law, and now isgbhesOrder.

BACKGROUND

This suit arises out of two levee repairojects for the United States Army Corps
of Engineers. Defendant Hamp’'s was awatd®ontract P-17A to perform certain levee
repairs (“Project 1"). Hamp’s subcontracteal Defendant Clark to perform portions of
Project 1. Additionally, Clark was awardétbntract WBV-MRL 3.2 to perform certain
levee repairs (“Project 2”). Pursuant the contract for Project 2, Clark procured a
surety bond and/or payment bond fromefendant Hartford whereby Hartford

guaranteed payment to all subcontractors shouldkGa its subcontractors fail to pay

for work performed under Project 2.

1R. Doc. 8.
2R. Doc. 9.
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Clark subcontracted portions of the work for Projg@nd Project 2 to Defendant
Patton Installations of Florida, L.L.C. (“Patt. Patton then hired Plaintiff Double R &
J Trucking Service, Inc. (“Double R & J”) tmerform trucking services on Project 1 and
Project 2. Double R & J claims the Defendahts/e failed to pay it for services rendered
on Project 1 and Project 2 totaling $59,964.62. BleuR & J filed suit against
Defendants Patton, Clark, Hamp’s, and Hartford a&sg claims for open account,
breach of contract, payment under the Miller A&nplties under the Louisiana Prompt
Payment Act, and unjust enrichmeht.

On December 3, 2014, Defendants Clarkd Hartford filed a motion for partial
summary judgment,and Defendant Hamp’s filed a motion for summarggment> On
December 16, 2014, default was entered ley@herk of Court against Defendant Patton,
as provided in Rule 55(a) oféhFederal Rules of Civil Procedufe.

STANDARD OF LAW

Rule 56(a) of the Federal Rules of Ciirocedure directs the court to “grant
summary judgment if the movant shows thaere is no genuine dispute as to any
material fact and the movant is entitled to judgmes a matter of law’”A fact is
“‘material” if it may affect the outcome dhe action, and a dispute is “genuine” if the

evidence is such that a reamsable jury could return a verdict in favor of thenmoving

3 R. Doc. 1. Although not addressed by either party, the &filAct provides that suits must be brought “in
the name of the United States for the use of thesgebringing the action.20 U.S.C. § 3133(b)(3)(A).
Plaintiff has not done so in this case. Courts hsaiethat this failure, however, is, “at the worst, e&ne
formal irregularity, and should not affect eithemet jurisdiction of the court or the merits of the
controversy.”Blanchard v. Terry & Wright, Inc218 F.Supp. 910, 913 (W.D. Ky. 1963) (quotidgited
States ex rel. Maxwell v. Barrett35 F. 189, 191 (C.C.N.D. Cal. 1905ffd, 331 F.2d 467 (6th Cir. 1964).
See also Safe Envt of Am., Inc. v. Employers dfi&Vausay 278 F. Supp. 2d 121, 123 (D. Mass. 2003);
Hendry Corp.v. Am. Dredging C&18 F.2d 299, 301 (5th Cir. 1963).

4R. Doc. 8.

5R. Doc. 9.

6 R. Doc. 11. To date, no motionrfdefault judgment has been filed.

7Fed. R. Civ. P. 56(afee also Celotex Corp. v. Catredfr7 U.S. 317, 322—-23 (1986).
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When assessing whether a material fattlispute exists, the Court considers “all
of the evidence in the record but refrains from mgkcredibility determinations or
weighing the evidence"All reasonable inferences must be drawn in favbth@ non-
moving party® but “unsupported allegations offfidavits setting forth ultimate or
conclusory facts and conclusions of law arsufficient to either support or defeat a
motion for summary judgmentThere is no genuine dispute of material fact viere
viewing the evidence in the light most favbita to the nonmoving party, no reasonable
trier of fact could find for the nonmoving partyhus entitling the moving party to
judgment as a matter of la¥.

LAW AND ANALYSIS

Defendants Clark, Hartford, and Hampsek summary judgment with respect to
Double R & J’s claims against them for opancount, breach of contract, violations of
the Louisiana Prompt Pay Acand unjust enrichmeri?. They contend that because
there is no contract between Double R & Hdiark, Hartford, or Hamp’s, Double R & J
cannot maintain open account, breach of caat, or Louisiana Prompt Pay Act claims
against then# Further, because a remedy of law exists for Dolblk J to recover any
unpaid amounts it may be owed, they contend Dolble J cannot maintain claims

against them for unjust enrichmefitThus, Clark, Hartford, ahHamp’s seek dismissal

8 Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

9 Delta & Pine Land Co. v. Nadhwide Agribusiness Ins. C&30 F.3d 395, 398 (5th Cir. 2008 e&also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 150-51 (2000).

10 Little v. Liguid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

11 Galindo v. Precision Am. Corp754 F.2d 1212, 1216 (5th Cir. 1985) (internal tpton marks and
citation omitted).

2Smith v. Amedisys, In@298 F.3d 434, 440 (5th Cir. 2002).

B R. Doc. 8; R. Doc. 9.

“R. Doc. 8-1, p. 1; Doc. 9-1,
B R. Doc. 8-1, p. 1; Doc. 9-1,
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of Double R & J’'s open account, breach of contrdctuisiana Prompt Pay Act, and

unjust enrichments claims, with prejudifedamp’s also argues Double R & J’s claim
against it under the Miller Act should be dim®sed, with prejudice, “because Double R &
J is a third-tier subcontractor to Hamp’s . and cannot maintain a claim under the
Miller Act against Hamp's ¥

A. Open Account and Breach of Contract Claims

Clark, Hartford, and Hamp’s seek disssal of the open account and breach of
contract claims asserted against them. Dolb&J’s opposition to both motions states
that “a reading of the Complaint indicatdsat the open account claim and breach of
contract claim are only alleged against Patt®nAlthough Plaintiff contends the
Complaint is clear and the motions faummary judgment should be denied,
presumably as moot, the Court finds then(daint to be vague and will rule on the
motions for summary judgment.

All parties agree and the Court findsath because there is no contract between
Double R & J and Clark, Hartford, or HampBouble R & J does not have an action
against them under Louisiana law based open account or breach of contract.
Furthermore, Double R & J has clarified itn®t asserting open account or breach of
contract claims against Clark, Hartford, Hamp’s, and in effect does not oppose the
motions for summary judgment with respdotthese claims. Therefore, there are no
factual disputes, and the motions for summjadgment are granted with respect to the

open account and breach of contract claagainst Clark, Harford, and Hamp’s.

1B R. Doc. 8-1, pp. 1-2; Doc. 9-1, p. 1.
7R. Doc. 9-1, p. 1.
1B R. Doc. 12, p. 3.



B. Miller Act Claim

The motion for summary judgment filed bamp’s seeks dismissal of the Miller
Act claim asserted against it. Double R & dpposition states that “Double R & J has
not sought to recover against Hamp’s under theeviihct.”® Double R & J does not
have a cause of action agatrtéamp’s under the Miller Act® In effect, Double R & J
does not oppose the motion for summgumdgment with respect to this claim.
Therefore, there are no factual disputes@shis claim, and the motion for summary
judgment filed by Hamp’s is granted with respectttee Miller Act claim asserted
against it.
C. Louisiana Prompt Pay Act Claim

Clark, Hartford, and Hamp’s seek digsal of the Louisiana Prompt Pay Act
claims asserted against them. Double R &altest it “has not sought to recover against
Hartford under the Louisiana Prompt Pay Agt.In effect, Double R & J does not
oppose Hartford’s motion for summary judgnt with respect to this claim against
Hartford. As there are no facts in disputedatihe Court finds Hartford is entitled to
judgment as a matter of law, Hartford’s motion ramgted with respect to the Louisiana
Prompt Pay Act claim asserted against it.

Double R & J is asserting claims forolations of the Louisiana Prompt Pay Act

against Clark and Hamp%.Clark and Hamp’s argue any claims under the L@unai

91d.

20 Whereas a second-level subcontractor (a sub-sub&cdor) has a cause of action on a Miller Act bond
a third-level subcontractor (a sub-sub-subcontrigci®considered too remote to be entitled to recover
under the Miller ActSeeU. S. for Use of Powers Regulator Co. v. HartforccA& Indem. Cq.376 F.2d
811, 811-12 (1st Cir. 1967Faerber Elec. Co. v. Atlanta Tri-Com, In&95 F. Supp. 240, 243 (N.D. Il
1992). Double R & J is a third-level subcontracteith respect to Project 1 and a second-level
subcontractor with respect to Project 2. Thus, ¢inéy Miller Act claim at issue in this case relates to
Project 2.

21R. Doc. 12, p. 4.

22|d.



Prompt Pay Act must be dismissed as a matter oblegause they did not owe a duty to
pay Double R & J. They contend they did not haveagreement or contract with Double
R & J; rather, it was Patton’s duty to pay Doubl&R .23 Double R & J responds stating:
“Under the plain language of the Louisiana Prompy Act, the contractors (Clark and
Hamp’s) are required to pay the subcontrad@ouble R & J) within 14 days of receipt
of payment.24 Double R & J contends there is mequirement that it have a written
contract with Clark and Hamp’s to assertbua claim against them, and because Clark,
Hamp’s, and Patton all received payment frohe owner, they all have violated the
Louisiana Prompt Pay Act as Double R & Jshreot been fully compensated for its work
on the project$?

The Louisiana Prompt Pay Act provides, in relevpatt:

A. When acontractor receives any payment from ttmwvner. . ., the

contractorshall promptly pay suchmonies received to eagubcontractor

and supplier in proportion to the percentage of work completed. .

Further, whenever aubcontractorreceives payment from theontractor,

the subcontractorshall promptly pay such monies received to eaub-
subcontractorandsupplierin proportion to the work completed.

*kkk

C. If the contractor or subcontractorwithout reasonable cause fails to

make any payment this subcontractorsand supplierswithin fourteen

consecutive days of the receipt of payment . .the contractor or

subcontractorshall pay . .. a penalty . .26.

It is undisputed that Double R & J's only contna&t relationship is with
Patton?” Double R & J was a sub-sub-subcontractor of Hamapd a sub-subcontractor
of Clark28 The language of the Louisiana PronHay Act clearly distinguishes payments

owed by a contractor tlis subcontractor from payments owed by a subcontracthis

23R. Doc. 8-1, p. 7; R. Doc. 9-1, p. 6.

24R. Doc. 12, p. 4.

251d., p. 5.

26 | A. REV. STAT. ANN. 9:2784(A), (C) (emphasis added).
27R. Doc. 8-3, p. 2; R. Doc. 9-4, p. 2; R. Doc. 1221.

28 R, Doc. 8-3, p. 2; R. Doc. 9-2, 1 5.



sub-subcontractor. Additionally, Hamprmade timely payment in full to Clai, its
subcontractor on Project 1, and Clarkshamely made payment in full to Patté,its
subcontractor on Project 1 and Project 2. The stafulanguage of the Louisiana
Prompt Pay Act does not provide relief to a subeartiractor or a sub-sub-
subcontractor directly against a contractor whee tontractor has timely paids
subcontractor in full. Additionally, Double R J cites no support for its contention that
Hamp’s and Clark as contractors are obligate pay Double R & J when they do not
have a contractual relationship or agreement witulile R & J. Because only Patton
owes a duty to pay Double R & J, Clark aHdmp'’s are entitled to judgment as a matter
of law. Accordingly, their motions are gread with respect to any claims under the
Louisiana Prompt Pay Act agqst Clark and Hamp’s.
D. Unjust Enrichment Claims

Finally, Defendants Clark, Hartford, and ma’s seek dismissal of Double R & J’s
claims against them for unjust enrichmenteTtequirements for establishing an unjust
enrichment claim are: (1) an enrichmerf2) an impoverishment; (3) a connection
between the enrichment and the impoverishimé4) an absence of “ustification” or
“‘cause” for the enrichment or impoverishment; a®djl the absence of any remedy at
law.31

One of the required elements for a sw=gfal unjust enrichment claim is that

“there is no other remedy at law, i.e., thetion is subsidiary or corrective in naturé&”

29 R, Doc. 9-2, 1 8 ("Hamp's timely paid all amouratwed to Clark on Project 1, including all amounts
owed for work performed by Double R &h behalf of other subcontractors.”).

30 R. Doc. 8-2, 9 (“Clark timely paid all amountsved to Patton on both Project 1 and Project 2,
including all amounts owed for work performh®y Double R & J on behalf of Patton.”).

31Minyard v. Curtis Products, Inc205 So.2d 422, 432 (1967).

32 Drs. Bethea, Moustoukas & Weaver LLC v. St. Paua@ian Ins. Co, 376 F.3d 399, 407 (5th Cir.
2004) (quotingMinyard, 205 So.2d at 432).



The Louisiana Supreme Court has stated tft#fie unjust enrichment remedy is ‘only
applicable to fill a gap in the law where no expresmedy is provided® and “[t]he
mere fact that a plaintiff does not succeslgfpursue another available remedy does not
give the plaintiff the right to recoveunder the theory of unjust enrichmeit.”
Additionally, “Louisiana law provides that nnjust enrichment claim shall lie when the
claim is based on a relationship thatentrolled by an enforceable contragt.”

In its opposition, Double R & J states it “has gt its claim for unjust
enrichment, in the alternativen the event this Honorable Court finds that DaBl &
J does not have a legal remedyrecover the sums dué&’However, there is no factual
dispute that there was a contract between Patt@hRouble R & J37 and there is no
indication that the contract is unenforbé& Thus, Double R & J has an adequate
remedy available at law because it hasa atinimum, a breach of contract claim against
Patton. Regardless of whether Double R & Julsmately successful on its available
claims, Louisiana law bars Double R & Jmjust enrichment claims against Clark,
Hartford, and Hamp’s because Double R & B loaher remedies available. Thus, Clark,
Hartford, and Hamp’s are entitled to judgment asatter of law, and the motions for
summary judgment are granted with respextthe unjust enrichment claims against
them.

CONCLUSION

IT IS HEREBY ORDERED that the Motion for Partial Summary Judgment

33Walters v. MedSouth Record Mgmt., LI3B So0.3d 241, 242 (La. 2010) (per curiam) (qu@thouton

v. State 525 So.2d 1136, 1142 (La. App. 1 Cir. 1988)).

341d. See alsdP Mack Indus. LLC v. Mosaic Fertilizer, LL@70 F. Supp. 2d 516, 521-22 (E.D. La. 2013)
(Feldman, J.).

35Drs. Bethea376 F.3d at 408.

36 R. Doc. 12, p. 5.

37R. Doc. 8-3, p. 2; R. Doc. 9-4, p. 2; R. Doc. 12p21.
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filed by Defendants Clark Construction Enterprise4,.C. and Hartford Accident and
Indemnity Company iSSRANTED .38 To the extent Double R & J is asserting claims
against these Defendants for open accoumteach of contract, violations of the
Louisiana Prompt Pay Act, and/amjust enrichment, the claims af2l SMISSED
WITH PREJUDICE.3®

ITISFURTHER ORDERED that the Motion for Summary Judgment filed by
Defendant Hamp’s Construction, L.L.C.GRANTED 4% and all claims asserted against
Hamp’s Construction, L.L.C. ar®ISMISSED WITH PREJUDICE. As no claims
remain against Hamp's Construction, L.L.C.isidismissed as a party to this actidn.

The only claims remaining in this acticare Plaintiff's federal Miller Act claim
against Defendants Clark Construction HEwptéses, L.L.C., Hartford Accident and
Indemnity Company, and Patton Installationd=tdrida, L.L.C. and Plaintiff's state-law
open account, breach of contract, LouisiaRrompt Pay Act, and unjust enrichment
claims against Patton Installations of Florida,.ICE2

New Orleans, Louisiana, this 21st day of May, 2015.

SUSTE MORGAN™ % S
UNITED STATESDISTRICT JUDGE
38 R. Doc. 8.

39 Double R & J has not made any allegations thatkCta Hartford made a clear expression of intent to
be solidarily liable with Patton or that they colirgol with Patton to commit an intentional or willfutta
that would make them solidarily liable for Plaiftsf state-law claims. La. Civ. Code. art 1796; Lav.Ci
Code art. 2324.

40R. Doc. 9.

41 There is no federal Miller Act claim against Hampecause Double R & J is a sub-sub-subcontractor.
With respect to the state-law claims, Hamp’s cob#l liable only if it is solidarily liable with Patton.
Double R &J has not made any allegations that Hamyade a clear expression of intent to be soligari
liable with Patton or that Hamp’s conspired withtt®a to commit an intentional or willful act thatowld
make it solidarily liable for Plaintiff's state-lastaims. La. Civ. Code. art 1796; La. Civ. Code art. 232

42 Default was entered by the Clerk of Court agaiDstendant Patton, as provided in Rule 55(a) of the
Federal Rules of Civil Procedure, @ecember 16, 2014. R. Doc. 11.
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