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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

PHILIP GIBSON, ET AL. CIVIL ACTION

VERSUS NO. 14-2273

MARLIN GUSMAN, ET AL. SECTION: "B"(3)
ORDER

Plaintiffs, prisoners who are proceeding pro se, have filed a "Request/Motion for a Federal
Rules of Civil Pro. Rule 26(f) Conference.” Rec. Doc. 7. However, such conferences need not be
held in cases filed by pro se prisoners. See Fed. R. Civ. P. 26(a)(1)(B)(iv) and 26(f)(1).
Accordingly, that motion is DENIED.

Plaintiffs have also filed a "Motion to Certify Class Action."” Rec. Doc. 11. However, itis
clear that pro se litigants should not be allowed to serve as class representatives. As the United
States Tenth Circuit Court of Appeals has noted:

Under Rule 23(a)(4) [of the Federal Rules of Civil Procedure], a class representative

must "fairly and adequately protect the interests of the class.” A litigant may bring

his own claims to federal court without counsel, but not the claims of others. This

is so because the competence of a layman is clearly too limited to allow him to risk

the rights of others.

Fymbo v. State Farm Fire & Casualty Co., 213 F.3d 1320, 1321 (10th Cir. 2000) (internal quotation

marks and citations omitted); accord Powers v. Clay, C.A. No. V-11-051, 2011 WL 6130929, at *3

(S.D. Tex. Dec. 8,2011); Wetzel v. Strain, Civ. Action No. 09-7633, 2009 WL 5064445, at *1 (E.D.
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La. Dec. 16, 2009); Luna v. Kliebert, Civ. Action No. 09-3853, 2009 WL 2175773, at *1 n.1 (E.D.

La. Jul. 17, 2009), aff'd, 368 Fed. App'x 500 (5th Cir. 2010); Sosa v. Strain, Civ. Action No. 06-
9040, 2007 WL 1521441, at *7 (E.D. La. May 22, 2007). A pro se plaintiff's tenacity and zeal "are
no substitute for the skill and experience which are needed to prosecute an action on behalf of a

class." MacKenzie v. Local 624, International Union of Operating Engineers, 472 F. Supp. 1025,

1033 (N.D. Miss. 1979); accord Luna, 2009 WL 2175773, at *1 n.1; Sosa, 2007 WL 1521441, at
*7. Accordingly, plaintiffs' "Motion to Certify Class Action,” Rec. Doc. 11, is DENIED.
Plaintiffs have also filed a "Motion to Recuse the Magistrate Judge." Rec. Doc. 12.
Although plaintiffs do not specify the provision of law on which their motion is based, both 28
U.S.C. 88 144 and 455 address recusal or disqualification.
To the extent that plaintiffs are seeking my recusal pursuant to 28 U.S.C. § 144, that statute
appears to be inapplicable. Section 144 provides:

Whenever a party to any proceeding in a district court makes and files a
timely and sufficient affidavit that the judge before whom the matter is pending has
a personal bias or prejudice either against him or in favor of any adverse party, such
judge shall proceed no further therein, but another judge shall be assigned to hear
such proceeding.

The affidavit shall state the facts and reasons for the belief that bias or
prejudice exists, and shall be filed not less than ten days before the beginning of the
term at which the proceeding is to be heard, or good cause shall be shown for failure
to file it within such time. A party may file only one such affidavit in any case. It
shall be accompanied by a certificate of counsel of record stating that it is made in
good faith.

28 U.S.C. § 144 (emphasis added).
The issue of whether a litigant proceeding pro se may avail himself of § 144 was thoroughly

considered in Robinson v. Gregory, 929 F. Supp. 334 (S.D. Ind. 1996). In that case, the court held:




The statutory language of Section 144 appears to prevent a pro se litigant from using
Section 144 to obtain disqualification of the presiding judge. Judge Murrah wrote
for the Tenth Circuit:

The purpose of this section is to secure for all litigants a fair and
impartial trial before a tribunal completely divested of any personal
bias or prejudice, either for or against any part [sic] to the
proceedings, and it is the duty of all courts to scrupulously adhere
to this admonition and to guard against any appearance of personal
bias or prejudice which might generate in the minds of litigants a
well-grounded belief that the presiding judge is for any reason
personally biased or prejudiced against their cause. But the statute,
by its own terms, provides a safeguard against the abuse of the
privilege granted by the statute, and that well-founded safeguard
is the requirement that the affidavit must be accompanied by a
certificate of counsel of record, and without which the affidavit is
ineffectual to disqualify the judge. This requirement is founded on
the assumption that a member of the bar or counsel of record will
not indulge in reckless disregard of the truth, and further attests to
the good faith and belief of the affiant.

Mitchell v. United States, 126 F.2d 550, 552 (10th Cir. 1942) (emphasis added).
Although a pro se litigant ordinarily may take the same action on his or her
own behalf that an attorney could, that approach should not apply to the requirements
of Section 144. First, the statutory language is quite plain in requiring a certificate
from "counsel of record.” The Seventh Circuit, like other circuits, has stressed the
importance of strict enforcement of the procedural and substantive requirements of
Section 144. E.g., [United States v.] Sykes, 7 F.3d [1331, 1339 (7th Cir. 1993)].
Second, although standards and procedures for disqualification to ensure both the
reality and the appearance of impartiality are essential elements of our court system,
they can be abused as devices for mere forum-shopping. Section 144 strikes a
balance by providing both powerful and nearly automatic procedures for
disqualification, while requiring counsel's certificate of good faith as a means to
prevent abuse. As Judge Murrah explained in Mitchell, the requirement in Section
144 assumes that a member of the bar and officer of the court will not recklessly
abuse the statute's powerful automatic procedures. Mitchell, 126 F.2d at 552. That
assumption may be based on both a confident faith in the integrity of the bar and
perhaps a less optimistic awareness of the court's power to impose meaningful
sanctions upon an attorney if Section 144 were abused. If a pro se litigant may use
Section 144, the statute's essential safeguard of counsel's certificate of good faith is
lost. Third, pro se litigants have other effective mechanisms available to protect
them from biased judges. Most important, they can raise exactly the same issues

-3-



under 28 U.S.C. § 455. If they cannot use Section 144, all they will lose is the
automatic disqualification that occurs under Section 144.

Robinson, 929 F. Supp. at 337-38 (footnote omitted). For the reasons set forth in Robinson, this
Court concludes that a pro se litigant may not use 28 U.S.C. § 144 as a means to seek recusal.’
Accordingly, plaintiffs' motion, as it pertains to 28 U.S.C. § 144, is denied.

To the extent that plaintiffs are seeking recusal pursuant to 28 U.S.C. § 455, recusal under
that statute is also unwarranted. That statute provides in pertinent part:

(a) Any justice, judge, or magistrate judge of the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following circumstances:
(1) Where he has a personal bias or prejudice concerning a party ....
28 U.S.C. § 455.
Disqualification motions must rest on facts sufficient to meet the standards of § 455 "so as

to avoid giving parties a random veto over the assignment of judges." United States v. Giorgi, 840

F.2d 1022, 1034 (1st Cir. 1988). In determining whether recusal is appropriate pursuant to § 455(a),
the United States Fifth Circuit Court of Appeals has noted: "This recusal standard is objective; the
relevant inquiry is whether a reasonable man, were he to know all the circumstances, would harbor

doubts about the judge's impartiality.” Trevino v. Johnson, 168 F.3d 173, 178 (5th Cir. 1999)

(internal quotation marks omitted). In United States v. Bremers, 195 F.3d 221 (5th Cir. 1999), the

Fifth Circuit stated:

* Moreover, even if 28 U.S.C. § 144 could be utilized by pro se litigants, plaintiffs have
failed to submit appropriate affidavits in support of their claim.
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Our Circuit has recognized that section 445(a) claims are fact driven, and as
a result, the analysis of a particular section 455(a) claim must be guided, not by
comparison to similar situations addressed by prior jurisprudence, but rather by an
independent examination of the unique facts and circumstances of the particular
claim at issue.

Id. at 226. "[S]ection 455(a) must not be so broadly construed that it becomes, in effect,
presumptive, so that recusal is mandated upon the merest unsubstantiated suggestion of personal bias

or prejudice.” United States v. Cooley, 1 F.3d 985, 993 (10th Cir. 1993) (quotation marks omitted).

Plaintiffs have failed to show that | have a personal bias against them. The basis for their
motion is that Philip Gibson, one of the plaintiffs herein, has filed complaints against me in the past
and indicates that he plans to continue to do so in the future. However, those complaints have no
merit, and no reasonable person would harbor doubts about my impartiality based solely on the
filing of such complaints. "Any other conclusion would allow [parties] to cause the recusal of
judges simply by making scurrilous and disparaging remarks or charges about them. Permitting
parties to manipulate the system with falsehoods or insults in such a manner would be a bizarre
application of § 455(a) or (b)(1), as well as § 144." Cooley, 1 F.3d at 994 n.5 (10th Cir. 1993);

accord Standing Committee on Discipline of the U.S. District Court v. Yagman, 55 F.3d 1430, 1443

(9th Cir. 1995) ("It has long been established ... that a party cannot force a judge to recuse himself

by engaging in personal attacks on the judge ...."); United States v. Grismore, 564 F.2d 929, 933

(10th Cir. 1977) ("A judge is not disqualified merely because a litigant sues or threatens to sue

him."); United States v. Wolfson, 558 F.2d 59, 62 (2nd Cir. 1977) (defendant's unfounded charges

of misconduct against judge did not require disqualification, because defendant's remarks "only
establish[ed his] feelings towards [the judge], not the reverse").
Accordingly, plaintiffs' "Motion to Recuse the Magistrate Judge," Rec. Doc. 12, is DENIED.
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Lastly, plaintiffs have also filed a "Motion to Compel Statement of Account - IFP." Rec.
Doc. 16. However, the Court has already compelled Sheriff Gusman to provide the statements of
accounts, he has complied, and pauper status has been granted. Therefore, the motion to compel is
DENIED AS MOOT.

New Orleans, Louisiana, this fourteenth day of November, 2014.

Dl T Voo

DANIEL E. KNOWLES, Il1
UNITED STATES MAGISTRATE JUDGE




