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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ANGELA JONES, ET AL CIVIL ACTION

VERSUS NO: 14-2304

BOARD OF SUPERVISORSOF THE UNITED STATES MAGIST RATE
UNIVERSITY OF LOUISIANA SYSTEM, ET JUDGE KAREN WELLS RO BY
AL

ORDER & REASONS

Before the Courare aRule 12 (c) Motion to Dismiss Rasheda Gandolfo’s Claims (R.
Doc. 39) filed by Defendants Michael Prescott, Mike McGill, and Kevin Knudsseking to
dismissPlaintiff Gandolfo’s42 U.S.C.8 1985(3)claim, and aMotion to Dismiss Pursuant to
FRCP Rule 12(c)for Claims Being Time Barred (R. Doc. 42)filed by Defendants Kevin Brady
and Carmen Bray, also seeking to dismiessameRashed&andolfo has not filed an opposition
to thase motions

Before the Courtalso is DefendantMichael Prescott’'sRule 12(c) Motion to Dismiss
Angela Jones’s Claim (R. Doc. 40)Angela Jones opposes the moti@eeR. Doc. 42.The
motiors weresubmitted on October 28, 2015, and decided on the briefs
l. Background

This is an employment discrimination case filed pursuant to tleeHDacess Clause of the
Fifth Amendment of the U.S. Constitution, the Due Process Claudetree Equal Protection
Clause of the Fourteenth Amendment of the U.S. Constituitla, VIl of the Civil Rights Act of
1964 5 U.S.C. § 2302, and 42 U.S.C. § 1985@).Doc. 1, p. 1Plaintiffs, Angela Jones and
Rasheda Gandolfo, filed this action against their former empldyeBdard of Supervisors of the

University of Louisiana $stem (‘University’), for wrongful termination, retaliation, and sexual
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harassment. Plaintiffs also filed this action against theiméorsupervisors and a@orkers,
Michael Prescott, Kevin Knudsen, Kevin Brady, Carmen Bray, atke MicGill, for conspirig to
intentionally create a hostile work environment in violatiod®»1.S.C. § 1985(3)d. at 21.

In thar complaint, Plaintiffs, two African American women, allege that they were
subjected to unfair treatment and lssm@ment based on race and gen8eeR. Doc. 1, p. 1Jones
alleges that various employees of Southeastern Louisiana Univégiity”] used racial epithets
and related terminology to harass her based on herldaeg 5.She alleges that she was subjected
to an unwarranted investigatiorepeated suspensions, and was terminated for poor performance
but was not given the option to resign as was provided to similaugtad white employeek. at
6-11.

Gandolfo alleges that she was exposed to sexually inappropriate otsvand behasr by
her coworker, Dennis Elzeyld. at 12.Gandolfo alleges that Elzey would make sexual comments
about her clothing and once stated that she should pose for Plagbayseshe has a nice body
and figure.ld. at 1213. Gandolfo alleges that she inforcthéhe SLU EEOC Compliance Officer,
Eugene Prejean, but Elzey was not properly disciplined for mdumb. Id. at 1415. Gandolfo
alleges that after she filed her grievance against Elzey, he woulthieid follow her even
though he was told by his supiors to not communicate with hdd. at 16.Gandolfo further
alleges that her position was reassigned and that she was everduallyated for low leave
balances but similarly situated white employees were not termif@atébde same offenséd. at
17-18.

On May 27, 2015,pursuant to Federal Rdef Civil Procedure(*FRCP”)12(b)(6), the
Court granted, in parDefendants’ Motion to Dismis@R. Doc. 5)anddismissedPlaintiffs Due

Process Clause of the Fifkimendment Due Process Clause of the Fourteelthendmentthe



Equal Protection Claim of the Fourteenth Amendment for retaliateomd Whistleblower
Protection Act5 U.S.C.8 2302(b)(8)claims againsthe University SeeR. Doc. 16, p. 18 Thus,
Plaintiffs’ viable clains that remainagainst theUniversity are pursuant to the Equal Protection
Claim of the Fourteenth Amendment f@cebasedwrongful termination and sexual harassment
and Title VII for wrongful termination, sexual harassment, aralia¢ibn. Seeid. at 17.

Plaintiff's conspiracy to create l@ostilework environment claim pursuant to 42 U.S&.
1985 (3) against individual Defendants Prescott, Knuden, Brady, BdyMa@Gill also remain
after the Courtdismissedthe aboveclaims against the UniversityThe § 1985 (3)is the only
statutory citationn Plaintiffs’ complaintagainstindividual defendard and for which individual
Defendants seek dismissal

In their instant notions, DefendantsMichael Prescott, Mike McGill, Kevin Knudsen,
Kevin Brady and Carmen Brageek to dismissGandolfo’s hostile work environmentclaim
pursuantto 42 U.S.C.8 1985 (3) Defendants contenthat Gandolfo’s§ 1985 (3) claimis time
barred on the face of the pleadings because her instant action wandriedhara year after the
applicableoneyear prescriptive periodSeeR. Doc. 39, p. 1DefendantMichael Prescottalso
seeksto dismissJones’shostile work environmenpursuat 8 1985 (3) becausbke also contends
thatit is time barredDefendants filed the subject motions pursuarffRCP 12 (c) for judgment
on the pleadings.

. Standard of Review

Rule 12(¢ provides that “[a]fter the pleadings are closed but within such tinmeota#o
delay the trial, any party may move for judgment on the pleadiRgd.R.Civ.P.12(9. “A motion
brought pursuant to RulE2(g is designed to dispose of cases where the material facts are not in

dispute and a judgment on the merits can be rendered by looking $abstance of the pleadings



and any judicially noticed facts.Bouttee v. ERA Helicopters, LL244 F.R.D. 360, 364
(W.D.La.2007) (quotingHebert Abstract Co. vIouchstone Props., Ltd914 F.2d 74, 76 (5th
Cir.1990)) (internal citations omitted).

In determining a motion for judgment on the pleadings, the Coust lmak only to the
pleadings, construing such pleadings liberally and accepting edjasitbns coniaed therein as
true.ld. (citing Brittan Commc'ns Int'l Corp. v. Southwestern Bell Tel. @b3 F.3d 899, 904 (5th
Cir.2002); St. Paul Fire & Marine Ins. Co. v. Convalescent Serv., 1h83 F.3d 340, 342 (5th
Cir.1999)). A motion for judgment on the plings should onlye granted where it appears
certain that the party opposing the motion cannot prove any settsftfat would entitle it to
relief. See Idat 36465 (citingBennettNelson v. Louisiana Bd. of Regert81 F.3d 448, 450 n.
2 (5th Cir.2D05)). Judgment on the pleadings is appropriate where materglaf@achot disputed
and the only issues are questions of lav.at 365 (citingVoestAlpine Trading USA Corp. v.
Bank of Chinal42 F.3d 887 (5th Cir.1998)). Pursuant to RL2¢c), “any party” may move for
judgment on the pleadings “[a]fter the pleadings are closed bunhwsitich time as not to delay the
trial.” 1d. (citing Fed.R.Civ.P12(9).)

In the Fifth Circuit, the same standard applies fonaionto dismissunder Rulel2(9 as
tha which applies for anotionto dismissunder Rule 12(b)(6)d. (citing Great Plains Trust Co.
v. Morgan Stanley Dean Witter & C&13 F.3d 305, 313 n. 8 (5th Cir.2002pnes v. Greninger,
188 F.3d 322, 324 (5th Cir.1999) (relying upon cases that @akel standard for a Rule 12(b)(6)
motion in stating the applicable standard for a Rié) motion); St. Paul Ins. Co. of Bellaire,
Tex. v. AFIA Worldwide Ins. C®37 F.2d 274, 279 (5th Cir.1991)). However, “[a] district court
may not dismiss a compidiunder Rule 12(b)(6) unless it appears beyond doubt that thefplainti

can prove no set of facts in support of his claim which wountéle him to relief.”Id. (quoting



Lowrey v. Texas A & M Univ. Syd17 F.3d 242, 247 (5th ClQ97)).Like Rule 12(bj6) motions
to dismiss for failure to state a claim, a motion to dismiss uRd&r 12(c)is disfavored and rarely

granted See, e.g., Lormand v. U.S. Unwired, J&&5 F.3d 228, 232 (5th Ci2009)

M. Analysis

A. Jones’s8 1985 (3 Claim

Prescottindividually seeks an Order from the Court to dismiss Jones’s 42 8SL@35 (3)
claims against him because, he argues, that her claim is time bart.RO, p. 1. Similar to his
previous argument related @andolfo’sclaim, Prescotargues that the last date that Jones alleged
he committed an action against her was on May 8, 2RIL3Prescott further argues that the
applicable prescriptive period when addressing an 8 1985 (3) is the lawfofuhestate, and the
applicable Louisiana prescriptive period that applies is one Yeaat 2. Prescott argues that
Plaintiff's 8 1985 (3) $ now time barred because the action was filed moreaihayear after the
last date of any allegadcident Id. at 3.

In opposition, Jones argues that a fgear prescriptive period applies because she
provided sufficiently detailed factual allegations to support ancamon of a 42 U.S.C. § 1981
private actor’s racial discrimination claim asserted agairssate actor, under 42 U.S.C. § 1983. R.
Doc. 46, at 2. Althoughot expressly cited in her complaint, Jones argues that FRCP 8(ekrequir
that the Court construe her pleading in the interest of justice todacher 8 1981 and 1983
claims against individual Defendants, including Presédttlones also argues that the filing of her
EEOC complaint relating to her Title VII claim against the ugnsity caused interruption of the
prescription period for heg 1985(3) claim against Prescott. Jones contends that under Louisiana
Civil Code Article 1799, Defendant Prescott and University were sglidatigors; thus an

interruption of the perspective period for her Title VII claimsiasfathe University to exhaust



administrative proceedings also interrupted phescriptiveperiod for her 1985(3) claim against
Prescott.

The parties’ contentions revolve around three issues for this Court to detdfirst, whether
Plaintiff has plead sufficient facts in her complaint to inv88981 and 1983 as causes of action,
even though Plaintiff did nogéxpresslyreference thestatutory citation tac88 1981 nor 198&s
causes of action in heomplaint. Secondf 81981 is a viable claim, whether4year statute of
limitation applies to that claim. Third, whethar4year prescriptive period that applies to 81981
also extends to Jones’s 8§ 1985(3) claim and her 8&888 which she argues is sufficiently plead
although not cited in her complaint.

1. Whether Jones alleged sufficient facts to invoke claisunder 42 U.S.C. § 1981and
1983

To satisfy the pleading requirements for a discrimination claiought unde8 1981 a
plaintiff's complaint must conform to the pleading standard seiroERCP 8.1 FRCP 8(a)(2)
requiresonly that a plaintiff's colaint contain “a short and plain statement of the claim showing
that the pleader is entitled to reliefd.; Swierkiewicz v. Sorema N.A34 U.S. 506, 5082002).

This minimal requirement is designed to “give the defendantnfatice of what the plairit's
claim is and the grounds upon which it rés@onley v. Gibsor355 U.S. 4147 (1957)

Courts have held théi 1981does not require a heightened pleading standard than that
required by FRCP &eee.g.,Gray v. Universal Serv. Admin. C&81 F. Supp. 2d 47, §&.D.C.
2008) Consideringthe minimal pleading standard applicable to § 1981 clairfe, Court may

dismiss a complaint only if it is clear that no relief couldgoanted under any set of facts that

1 FRCP 8 (a) governs the contents of pleading that are necessatgta staim for relief, and requires: (1) a
short and plain statement of the grounds for the court's jurisdictbess the court already has jurisdiction and the
claim needs no new jugdictional support;(2) a short and plain statement of the claim spdianthe pleader is
entitled to relief; and (3) a demand for the relief sought, which méydacelief in the alternative or different types
of relief. Pleading must also be constaatas to do justicé&eD.R.Qv.P.8(a).



could be proved consistent withe allegations.”Swierkiewicz,534 U.S. at 507“Under the

relaxed pleading standards of the Federal Rules, the idea was not tagi¢@ets lout of court but
rather to keep them in. The merits of a claim would be sorted ongduflexible pretrial pycess

and, as appropriate, through the crucible of triel. at 514;see alscAshcroft v. Igbal556 U.S.

662, 678(2009) (“A claim has facial plausibility when the plaintiff pleads factuatteat that

allows the court to draw the reasonable inference that the defeadmfle for the misconduct
alleged”).

Moreover, the United States Supreme Court has held that when &ffpiieges a
violation of his federal civil rights, the factual allegatiorifisient to support a claim trumps the
need to cite the specific statute supporting the plaintiff's legadrthJohnson v. City of Shelby,
Miss.,135 S.Ct. 346 (2014Yo stae another way, there is no pleading requirement that a plaintiff
must expressly invoke a statutory citation in order to state m elad a complaint should not be
dismissed solely because of an “imperfect statement of the legay themporting the clairh Id.
at 346 (holding that there is no heightened pleading th& requires plaintiffs seeking damages
for violations of constitutional rights to invokestatuteexpressly in order to state a claingge5
Wright & A. Miller, 8 1219, p. 27#78 (3d ed. 2002)(“The federal rules effectively abolish the
restrictive theory of the pleadings doctrine, making it clear thatuthnecessary to set out a legal
theory for the plaintiff's claim for relief); see alsdPerkins v. Iberville Parish Sch. B2013 WL
1856519, at *3-4 (M.D.La. May 2, 2013]citing Doss v. South Central Bell Telephone 884
F.2d 421(5th Cir. 1987)(holding thatfailure to cite the correct statute legal theorywill not
preclude a plaintiff from later asserting recovery under that statdbe@®s the initial complaint

gave the defendant fair notice of the nature of the cjaims



However, a plaintiff may not make a broad allegation of a vialadibfederal civil rights
without sufficient facts and then later attempt to invoke a statutbation. For example, in
Delouise v. Iberbille Parish School Boatrtthe United States District Court for the Middle District
of Louisiana held that a plaintiff did not assert sufficientdact later invoke§ 1981 Delouise,
2014 WL 1248156, at *12There, a white female alleged that Defendants, a public school, board
and its employees demoted her because of her idhcat *1. In her complaint, the Plaintiff stated
that “Defendants conspirefin violation of § 1985]to deprive[her] of equal protection under the
law,” and, throughouher complaint, federallprotectedrights to equal protection outside 8f
1981 are referencett. at *12. Plaintiff labeled her cause of action & E981claim for the first
time when she filed her opposition to Defendamt®tion to dismiss.ld. at n. 14.While
acknowledging the simitdies betweerthe statutesthe Court held that the Plaintiff's alleged
violation of “federallyprotected rights to equal protection” was not a “specific pleadings’ai@m
clear that heg 1985 claim was premised orgal981violation. Id.

Having outlined Jones’s pleading requirement, the Court will eealuate whether Jones
has asserted sufficient factual allegations to now &§&981 and 1983 as additional causes of
action. Jones’s complaint alleges that Prescott is liable for aatfaracial harassment aimed at
creating a hostile work environmehtUnder §1981, aprima facie case of racial harassment
alleging hostilework environmentconsists of five elements(1l) the employee belongs to a
protected group; (2) the employee was sctiglg to unwelcome harassment; (3) the harassment

complained of was based on race; (4) the harassment complained of affectafjJadndition or

2 Jones’s complaint states the following: Michael Prescott, Kevin Knudsmrn Brady, Carmen Bray and
Mike McGill are liable to Plaintiffs for their aboveferenced retaliatory acts aimaicreating and/or fosting a
intolerably hostile work environment. The aforementioned individuals @eudspthrough tacit and/or express
agreement, to continually confront Plaintiffs with degradind dehumanizing workplace conditions, as a pretext,
intended to portray Plafiffs as incompetent employees, and, ultimately, intended to justify theirt{#ginmvrongful
retaliatory and racbased termination from SLU. R. Doc. 1, p. 21.



privilege of employment; (5) the employer knew or should have knowtheotharassment in
guestion and failetb take prompt remedial actiorCelestine v. Petroleos de Venezuella 334
F.3d 343, 3535th Cir. 2001)(citations omitted)Moreover,under Fifth Circuit preceden§ 1981
creates an independent cause of action against private actors, but fancduas shis one against
state actors, “plaintiffenustassert a cause of action .under8 1983to remedy violations of civil
rights under§ 1981” Seelett v. Dallas Independerschool District, 491 U.S. 701735 (1989)
Oden v. Oktibbeha Count46 F.3d 458, 463 (5th Cir.200Emphasis added)

Jones cites paragraphs 1 through 64 of her Complaint as the fackgtolosc to support
her allegation that individual Defendanis;luding Prescott, are liable for their racially motivated
conduct aimed at creating a hostile work environment in violatio8df981 and 1983SeeR.
Doc. 1, p. 21 First, Jones alleges that as an Afridamerican female, she is a member of a
protected class. R. Doc. 1, p. 2. Secaluhesalleges that Prescott scoldduer about filing an EEOC
complaint, blocked her from a promotion because of her race, and sdliiecto harassment after she
was given the promotioR. Doc. 1, p. 15. ThirdJonesallegethat Bray and McGill maintained an
atmosphere of racism by using #eronym of “N.B.N” to mean “Niggers being Niggers” and using
the term “Democrats” to refer to Adan Americansld. at 11. Jones also alleges that Defendants
further maintained an atmosphere of racism by rubbing theasfeo signal that the individual to
whom they were referring was whitiel. However, if the individual was African American, they
would rub the top of theiwvrist. Id. Jones also allegehat Knudsen harassed Hexsed on race by
wearing a tshirt that portrayed the lettef&.K.K.” 1d. Fourth, Jones alleges that she was
ultimately terminated after she made her complaints of distatmin and harassmend. at 13.
Fifth, Jones alleges that Brady, the Human Resources Director, knew thler complaints
against the other Defendantd. Jones alleges that aftehecomplained to Brady about Knudsen

wearing a shirt that said K.K.KBrady responded “that’s just his initialdd. at 11. Jones alleges

9



that she was subsequently given low performances reviewsnslespeithout pay, and ultimately
terminatedld. at 5, 811.

Based on the above factual allegations, the Court findsdhasdnada cognizable clainfor
racial harassment alleging a hostile work environnientiolation of § 1981and 8§ 1983 because
Defendants are state actofs held inJohnson Jones’s factual allegations to support her claims
trump the need to cite a specific statute supporting her legal themlws ¥@as not required to
expressly invoke a statutory citation in order to state a claimihes)@ourt may not dismissed her
claim because of her imperfect statement of legal theory to suppordtaalfallegationslones’s
pleading isalso distinctly different than thallegations asserted Delouise,where the Plaintiff
made a broad allegation of a deprivation of her federally protectedtoigdyual protection under
law as her cause of action. Here, Jones makes specific references-basedenarassment and
hostile work environment as clasragainst individual Defendants in her compla$¢eR. Doc. 1,
p. 21.

2. Four-Year Prescriptive Period Applies toClaims Under 42 U.S.C §1981

Defendant contersthateven ifthe Court allows Jones to invoke a claim under 81981 that
claim would also be timed barred beca§%681 has oneyear statute of limitation. R. Doc. 48
p. 2. Inopposition, Jones argues tigAO81 has a fouyear statute of limitatiorR. Doc. 46, p. 1.

It is well settled thag8 1981, 1983, anti985(3) donot include statute of limitationg.or
these claims, a federal court generally must apply the state law sthtutgations that would
govern an analogous state law cause of acBeeGoodman v. Lukens Steel C482 U.S. 656,
660, 107 S.Ct. 2617, 96 L.Ed.2d 572 (1980hnson v. RyExpress Agency, Inc421 U.S. 454,
462, 95 S.Ct. 1716, 44 L.Ed.2d 295 (1975) (“Since there is no specifically statedeowise
relevant federal statute of limitations for a cause of action unded8] the controlling period

would ordinarily be the most apypriate one provided by seataw.”). Under this rule, the dtirt

10



here would apply Louisiana's ofear prescriptive period for tortSeeLA. Civ. CODE. art. 3492,
Johnson v. Crown Enters., In@98 F.3d 339, 341 (5th Ci2005)(noting that courts trationally
apply a state's personal injury limitations period i@ 4981claim); Clifford v. Gibbs 298 F.3d
328, 332 (5th Cir.2002) (applying Louisiana's ¢mar statute of limitations for personal injury
actions to & 1983claim); Helton v. Clements332 F.2d 332, 334 (5th Cit987)(noting that a
state law limitations period applies t@&d985claim).

However, in 1990 Congress passed a “catchall’-f@ar statute of limitationscodified in
28 U.S.C. § 1658(ajor actions arising undestatutes enacted after December 1, 1990, the date of
the enactment of that lavikee28 U.S.C. § 1658(a). Therefore,Jbnes’scauses of action arise
under a federal statute enacted after December 1, #89@ourtmustapply a fouryear statute of
limitations.

In Jones v. R.R. Donnelley & Sons, Ca11 U.S. 369 (2004), tHénited StatesSupreme
Courtnoted that asriginally enacted in 186& 1981 granted all U.S. citizenthe same right in
every State and Territory to make and enforce eehtr. .as is enjoyed by white citizens.” Based
on the provision,n Patterson v. McLean Credit Unipthe Court heldhat the statutory right “to
make and enforce contracts” did not protect agaiasiallymotivated harassing @nduct that
occurred after the formation of the contraeatterson v. McLean Credit Unipd91 U.S. 164
(1989) However,Congress directly respondaad essentially overturndehttersonby amending
§ 1981 in the Civil Rights Act of 1991, to expressly ailplaintiffs to pursue claims falacially
hostile work environmentSeeJones 541 U.S. at 383. Thus, ilonesthe Court held that the
“catchrall” four-year statute of limitations applied because thsth990 amendment tthe Civil
Rights Act of 1991 allowed plaintiffs’ specific cause ofction, which wereposthire racial

harasment and hostile work environment, among othédsat 384.

11



ConverselyMitchell v. Crescent River Port Pilo&sc, the Fifth Circuit addressed the
proper statute of limgtions to be applied in & 1983 action asserting§ 1981 preemployment
rights. Mitchell v. Crescent River Port Pilots Ass 2008 WL 410414 (5th Cir. Feb. 14, 2008)
Plaintiff alleged that he was denied participation in an apprenticeship progrhaecdme a river
port pilot due to his racéd. at *1. The district court dismissed a number of his claims as untimely
because they were not filed within one yddrat *3. On appeal, the defendants argued that the
district court correctly pplied Louisianas meyear statute of limitations, whildlaintiff
maintained that the federal “catchall” feyear statute of limitations set forth in 28 U.S.C. 8§ 1658
applied.ld. TheFifth Circuit reasoned that, in 1990, Congress passed this catchalldaustatute
of limitations applicable to actions arising under federal staernasted after December 1, 1990,
and Plaintiff's preeemploymentlaims, which were actionable under § 1981 prior to the 1991
amendments|d. at 5; see alsoKnox v Monroe, 551 F.Supp.2d 504510-12 .D.La
2008 (holding that a foutyear prescriptive period applied to 8 1983 claims premised on post
employment rights protected by § 1981

Here, unlike inMitchell, where the Court held that Plaintifffge-employmentlaim was
actionable undeg 1981 prior to the 1991 amendmenlenes is assertingp@sthire claim, like in
Jones Thereforea fouryea statute of limitatiorappliesto Joness posthire racially hostile work
environmentlaimunder§ 1981.

3. Whether the 4year prescriptive period that applies to 81981 also extends to Jones'’s
88 1983and 1985(3) clains.

Prescottargueghat Jones’sS 1985 claim has prescribé@cause that claims subject to a
oneyeartort action statute governed by Louisiana l&v Doc. 482, p. 2. Prescott further argues

that even if the Court allows Jones’s 881983 and 1981 claims, those @ee also subject to a

12



oneyear statute of limitationdd. In opposition, Joneasserts thalher 881983 and1985claims
aretimely beause her underlying1981claim has a fouyear prescriptive period.

The text of 88 198%or 1983include a codifiedstatute of limitationsSee42 U.S.C. 88
1983, 1985. Iradjudicating88 1985and 1983claims, federal courts have traditionally applibd t
state law prescriptive period that would govern an analogous tort las chactionSeeMitchell,
265 Fed.Appx. at 361.agarde v. City of New Orlean2012 WL 4482981, *3 (E.D.L&ept. 28,
2012)providing that Louisiana's ongear prescriptive pevd for delictual actions applies to 88
1983 andl985claims).

Courts have recognized that 385 doesiot independently create substantive righitenly
provides a civil cause of action when “some otherwise defined federatoigigual protection” is
breached by a conspiradgreat American Federal Sav. & Loan Ass'n v. Novoti#?2 U.S. 366,
376 (1979).Similarly, 8 1983 protects against the deprivatiomf a right “secured by the
Constitution and laws” of the United States by a person acting underodaitate law42 U.S.C.
8§ 1983.However,§ 1983aloneis not a source afubstantiverights but provides a method for
defending federal rights elsewhe@nérred.Cousin v. Small325 F.3d 627, 631 (5th C2003).

Courtsalso have heldthat determining the prescriptive period requi§gs1983and 1985
claimsto adopt the prescriptive period of the underlying right upon which & ¢és premised.
SeeDelouise, 2014 WL 1248156 at *1Zeealso Knox 551 F.Supp.2d at 5302 (holding that a
four-year prescriptive period applied ® 1983 claims premised on poesimployment rights
protected by 8§ 1991 Charles v. Gallianp 2010 WL 3430519, *4 (E.D.La. Aug. 26, 2010);
Thomas v. City of Shrevepo2008 WL 4291211, *45 (W.D.La. Sept. 15, 2008Baker v.

Birmingham Board of Educatio®»31 F.3d 1336, 1338 (11th C2008). In other words, dones’s
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88 1983and 198%laimis premised on a claim that would provide a fgear prescriptive period,
those claimsvill also be subject to a fotyear prescriptive period.

Steppingback to consider the basis for applying timeyearLouisiana limitatiorperiod to
most8 1983 claims. In civil rights cases, courts are first to look to fed@natso far as such laws
are suitable to carry the same into effect,” and only fill gaps with statd lagvsuitable federal
rule exists and doing so would not be “inconsistent with the Constitaind laws of the United
States.” 42 U.S.C. § 1988Vilson v. Garcia 471 U.S. 261, (1995see also Johnson v. Ry.
Express Agency, Inc421 U.S. 454, 462, (1975) (listing cases where “no specifically stated or
otherwise relevant federal statute of limitations” existed ansl tine! controlling limitations period
was the most appropriate one provided by state law).

Here, Jones’s 88 1983 and 1985 claims are premised on her 81981 claim. Asedenti
previously, for claims against state actors, Jones is requireddd assause of action under §
1983 to remedy violations of civil rights under 8§ 1981. Jatesasserts that Defendants acted in
collusion and in concert with each other itdentionally create an insufferablyostile work
environment Thus, Jones’s § 1985 claim that Defendants conspired to deprive her oivil
rights, is also premised on hefd881claims that Defendants harassed her because of her race and
created a hostile work environment.

There isalso no absence of a deral rule in this casér the Court to apply a state
prescriptiveperiod If the Court applied aneyearlimitation period toJones’s 88 1983 and 1985
claims, the result would benestatute of limitatiorbeing appliedo her suit againddefendants as
state actors and emnspiratorsand a different onéeing appliedto her assertion of the same
rights agairst Defendants as private individuals under 8§ 198% default nature of the rule that

seeks recourse in state statutes of limitations only when no fddeitaitions period applies
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further supports application dbnes’s fowyear statuteof limitations for her § 1981 clainto her
88 1983 and 1985 claims. Accordingly, the Court finds that Jones’s §8at@8B985 claims are
premised on violation of her § 1981 claim, and, therefore the-yfamr prescriptive period
applicable to heg 1981 claimalso applies to he§§ 1983and 1985 claims.

Finally, the Court is required to determine the et triggeredthe commencement of
Jones’s fowyear prescriptive periodUnder federal law, a cause of action accrues when the
plaintiff knows or has reason to know of the injury that forms thes ludshe actionHelton 832
F.2d at 3335. Specifically, the prescriptive period begins to run as soon as &imtifploecomes
aware that he has suffered an injury or has sufficient informatioknoev that he has been
injured.” 1d.

Here, Jones’s earliest alleged event against any Defendant dcoarFebruary 22, 2012,
when Jones alleges that a white male student referred to her as a “gubtd®l. Doc. 1, p. 4.
When Jones’s complained about the racial tone of the student’s sigteloees alleges that
Prescott stated, “Well what do yall want to be called? Black? Negfoslored? African
Americans? Niggers.Id. The instant suit was filed October 7, 2014. Even considering thestarli
alleged event, Jones’s allegations all ooed less than four years before the instant suit was filed.
Accordingly, the Court finglthat Jones’s 81981, 1983, and 1985 claims are all timely aghest

individual Defendants.

3 Jones alsarguesthat under Louisiana Civil Code Article 1799, Defendant PrescotiUminkrsity were
solidary obligorsthus an interruption of thgrescriptiveperiodbecause of her EEOC filirggainsthe University also
caused interruption of th@rescriptiveperiod for her § 1985(3) claigainst PrescotHaving determined thalones’s
claimswere timely filed the Court need not addrahst argument.
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B. Gandolfo’'s 8 1985 (3)Claim

Defendants Prescott)cGill, Knudsen, Bradyand Bray argue thaPlaintiff Gandolfo's§ 1985
(3) claimshaveprescribed SeeR. Docs. 39, 42. Defendantsargue thatwhen a plaintiff asserts a
claim under 42 U.S.C§ 1985 (3), the federal district court applies the prescriptive period for
personalnjury in the forum stateR. Doc. 391, at 2.Defendants furtér arguethat the prescriptive
periodfor personal injury claims in Louisiana, the forum state fonrte&antaction, is one yeatd.
Defendants contend that although Gandolfo later filed an EEOC compltaJanuaryll, 2012,
the filing ofherEEOCclaimdoes not interrupt prescriptiold. at 3. Defendants argue thhae last
alleged action dateccurred on November 6, 2012, when Gandol#s terminated, and the instant suit
was filed morehan ayear later orOctober 7, 2014R. Doc. 39p. 1.

Gandolfo did not filean opposition tdDefendantsPrescott, McGill, KnudenBrady, and
Brays Motions to DismisgR. Docs. 39, 42). Thus, the CouxnsidersDefendants’'motions as
unopposed“Although failure to respond to a motion will be considered a statenfeno opposition,
the court is not required to grant every unopposed motitshward H. Bohlin Co., Inc. v. Banning Co.,
Inc., 6 F.3d 350 (5th Cir.1993Rather, considering thgleadingbefore it, the Court may grant only
those unopposed dispositive motions that have ngeé.e.gWebb v. Morellad57 F. App'x 448, 452
(5th Cir. 2012) (reversing district court's granting of 12(b)(6) motion as unopposed duertottaiile
opposition pusuant to District's local rulefor the purpose of thoroughness on dispositive motions,
the Court will examine theubstance of Defendants’ motions to dismiss base¢deopleading.

The same analysis that the Court applied to Jomdsagling requirement under FRCRBher
invocation of 881981 and 1983 claims, and the extension of 8§198&arfrescriptive periodo

her 881981 and 1983 claimatso applies t@andolfo. Gandolfalsocitesparagraphd through 64

4 Defendants Brady and Bray separately filed their Motion to BsifiR. Doc. 42), but asked that the Court
apply the same arguments to their motion as made in Defendants PidsGilft and Knuden’s Motion to Dismiss
(R. Doc. 39).
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of her Complaint as the factual background to support that individefendant&rescott, McGilll,
Knuden Brady, and Brayre liable for their raciallynotivatedconduct aimed at creating a hostile
work environment in violation of 881981 and 1983. Those paragraphs intladgame factual
allegations that Jonesakes SeeR. Doc. 1, p. 21.

First, Gandolfo allegeghat as an AfricatAmerican female, she is a member of a protected
class.R. Doc. 1, p.2. Second Gandolfo alleges that she was exposed to sexually inappropriate
comments and behavior by her-workers and theysubjected her to harassment afbe filed her
EEOC complaintld. at 14 Third, like Jones, Gadolfo alleges that Bray and McGilmaintained an
atmosphere of racism by using #eronym of “N.B.N” to mean “Niggers being Niggers” and using
the term “Democrats” to refer to African Americansl. at 11. Gandolfo too alleges that
Defendants further maintained an atmosphere of racism byngilheir faces to signal that the
individual to whom they were referring was whitd. at 11.Fourth, Gandolfo further alleges that
her position was reassigned and that she was eventually terminaties fteave balances but
similarly situated white employees were not terminated for the sd#fanseld. Fifth, Gandolfo
alleges that she made grievance®&fendantsand filed EEOC complaints, but was subsequently
given low performnces reviews, suspended without pay, and ultimately termindiedi18.

Based on the above factual allegations, the Court findsGhatolfomadeout a cognizable
claim for racial harassment alleging a hostile work environnientiolation of 8§ 1981and§ 1983
because Defendants are state actéandolfowas not required to cit@specificstatute supporting
her legal theory for the same reas@s stated in the section of this Order that applies to Jones.
Here, like JonesGGandolfo makes spdfic reference to racbased harassment and hostile work

environment as claimagainst individual Defendant$hus the same 4year prescriptive period
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that applied to Jon&s8 1981 claim and bgxtensiorto her 881983and1985 claims also applies
to Gardolfo’s claims for the same reason.

The Court is also required to determine the act that triggered the cosmmemt of
Gandolfds four-year prescriptivgeriod. As previously mentioned, the prescriptive period begins
to run as soon as the plaintiff becomes aware that he or she has sufferedyeor has sufficient
information to know that he @he has been injured.

The Court finds that the knowledgequirement was satisfied upon her termination on
November 6, 2012. R. Doc. 1, p. B&eDelouise2014 WL 1248156, at *9 (holding that Plaintiff's 42
U.S.C. 8§ 1985 (3¢laim began to accrue when she was demoted and transferred). Thus, on the face of
Ganddfo’s pleading, her termination, triggered her awareness of and duty to assert terTtight
instant suit was filed on October 7, 2014; th@andolfo filed suit less than 4ears after the
commencement of her action. Accordingdased orthe abovenalsisandthe analysis applied to
Jones’s clairg the Court find thatGandolfds 81981, 1983, and 985 (3) claims are all timely
against Defendan®rescott, McGill, Knudsen, BradgndBray.

V. Conclusion

Accordingly,

IT IS ORDERED that DefendantdMichael Prescott, Mike McGill, and Kevin Knudsen’
Rule 12 (c) Motion to Dismiss Rasheda Gandolfo’s Claims (R. Doc. 38DENIED.

IT IS FURTHER O RDERED DefendantsKkevin Brady and Carmen Brallotion to
Dismiss Pursuant to FRCP Rule 12(c)Yor Claims Being Time Barred (R. Doc. 42)is

DENIED.

5 Having determinedthat Gandolfo’s claims were timely filed, the Court need not address Defendants
contention that her EEOC complaint, filed on January 11, 2013, dbegerouptthe prescriptive g@riod
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IT IS FURTHER ORDERE D that Defendant Micahel PrescottRule 12(c) Motion to

Dismiss Angela Jones’s Claim Against Michael Prescott (R. Doc. 48)DENIED.

New Orleans, Louisiana, thigithday ofNovember 2015

S fl )

KAREN WELLS ROBQ&J
UNITED STATES MAGISTRATE JUDGE
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