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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CHARLES MARQUETTE, ET AL. CIVIL ACTION
VERSUS NO:14-2311
SOUTHERN FIDELITY INSURANCE SECTION: "A" (2)
COMPANY

ORDER AND REASONS

Before the Court is 8 otion for Summary Judgment (Rec. Doc. 9) filed by
defendant Southern Fidelity Insurance Company.rRifi$ Charles Marquette and Angela
Marguette oppose the motion. The motion, noticeadstobbmission on December 31, 2014, is
before the Court on the briefs without oral argum¥Ror the reasons that follow, the
motion is DENIED.

l. Background

Plaintiffs allege that a fire caused subrstial damage to their Belle Chasse residence
on April 1, 2014. Defendant had previously issuadrasurance policy to cover this residence
and related property. Plaintiffs claim that thepprptly reported the incident to Defendant
and submitted proper proof of loss documentation.

Plaintiffs allege that the repairs to the home wilbt $266,600.00 and that their
interim living arrangements will cost $23,8@®.. They claim that to date Defendant has
paid $96,122.85 toward the repair costs, 8680 toward the interim living costs, and has
refused to authorize an appraisal — all in derogatibpolicy requirements.

After allegedly making two unsuccessful demandsafiorappraisal in August 2014 as

' Defendant requested oral argument, but argnt would not be helpful in light of the
issues presented.

Dockets.Justia.com


http://dockets.justia.com/docket/louisiana/laedce/2:2014cv02311/163556/
http://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2014cv02311/163556/24/
http://dockets.justia.com/

well as further unsuccessful requests for aiddial payment, Plaintiffs filed a petition on
September 22, 2014 in the 25th Judicial Districu@dor the Parish of Plaguemines.
Defendant subsequently removed the case toGbigt on October 8, 2014. Plaintiffs seek a
range of damages for the alleged failure ofdelant to perform under the policy, including
"[a]rbitrary and capricious penalties, attornegsd, and general and special damages
pursuant to” LSAR.S. Arts. 22:1973 and 22:1892.

Abench trial is scheduled to commence on JulyZi5.

Via the instant motion Defendant moves for judgmasta matter of law on all causes
of action. Defendants contend that Plaintiffs cahpevail on their claims, because
Plaintiffs have failed to both submit to an exantina under oath and fully produce
requested documents as required by the policy.

I. Discussion

Summary judgment is appropriate only if "the plaegh, depositions, answers to
interrogatories, and admissions on file, togethghwhe affidavits, if any,” when viewed in
the light most favorable to the non-movant, "shtnattthere is no genuine issue as to any
material fact."TIG Ins. Co. v. Sedgwick Jam&¥6 F.3d 754, 759 (5th Cir. 200 2)it{ng
Anderson v. Liberty Lobby, In&77 U.S. 242, 249-50 (1986)). Adispute aboutatenial
fact is "genuine” if the evidence is such tlaateasonable jury could return a verdict for the
non-moving partyld. (citing Anderson477 U.S. at 248). The court must draw all juatiie
inferences in favor of the non-moving parkg. (citing Anderson477 U.S. at 255). Once the
moving party has initially shown "that there is amsence of evidence to support the non-
moving party's causeCelotex Corp. v. Catretd77 U.S. 317, 325 (1986), the non-movant
must come forward with "specific facts” showingengine factual issue for tridld. (citing

Fed. R. Civ. P. 56(eMatsushita Elec. Indus. Co. v. Zenith Rad4@5 U.S. 574, 587 (1986)).



Conclusional allegations and denials, spatiohn, improbable inferences, unsubstantiated
assertions, and legalistic argumentation do nogadéeely substitute for specific facts
showing a genuine issue for triddl. (citing SEC v. Recilel0 F.3d 1093, 1097 (5th Cir.
1993)).

Defendant argues that Plaintiffs have failed tdyfabmply with the policy, and thus
any claim for coverage fails. More specifically,fPedant argues that per the policy, a
lawsuit cannot be instituted by the insured unldssinsured has complied with all
provisions of the policy. (Rec. Doc. 9-1, at 4tifcg the Rec. Doc. 9-5, at 30; SFD LAAE 08
12)). One such provision of the policy calls foetimsured to, "[a]s often as [Defendant]
reasonably require[s],” "[s]Jubmit to examim@t under oath” and "provide [Defendant] with
records and documents [Defendant] request[§€c. Doc. 9-5, at 21-22; SFD LA D3 10 10).
Counsel for Defendant submits a copy of his coroesjence sent to counsel for Plaintiffs
containing a request to conduct an examinatbthe Plaintiffs under oath and a request for
the Plaintiffs to produce certain documents purduarthe policy provisions. (Rec. Doc. 9-
7). Defendant sent this letter on September2284. Plaintiffs responded on that same day
informing Defendant that they had filed their lawistine previous week and "[t]hus . . . will
not agree to any [examination under oath] at timeet" (Rec. Doc. 9-8).

Defendant cites several cases for the prapmsthat an examination under oath and
production of requested documents are conditiorsg@dent to coverage and required
before filing suit, and a plaintiff's incompletesponse or outright refusal to comply obviates
his claim. However, in applying these casesihte present set of facts, Defendant overlooks
the critical issue of timing. In all of the caseted by Defendant arising in this Circuit or in
this state, the plaintiff's incomplete respommseutright refusal to comply took place in

relation to invocations of these conditions priorthe filing of a lawsuitKerr v. State Farm



Fire and Cas. Cq.511 F. Appx. 306, 306-07 (5th Cir. 2013)ssaf v. Allstate Indem. Cdvo.
10-1063, 2011 WL 3178551, at *3 (E.D. La. July 2@11);Mosadegh v. State Farm Fire and
Cas. Co,No. 07-4427,2008 WL 4544361, at *1-2 (E.D. LatQl4, 2009)aff'd, 330 F.

Appx. 65 (5th Cir. 2009)Honore v. AIG Prop. Cas. Ins. Agency, In2014 WL 4986780, at
*1-2 (M.D. La. Sept. 15, 2014);ee v. U.S.607 So.2d 685, 686-87 (La. App. 4 Cir. 2009);
U.S. Fidelity and Guar. Co. v. Conwa§74 F. Supp. 1270, 1272 (N.D. Miss. 1987).

The timeline here, by contrast, bears repegtPlaintiffs filed suit on September 22,
2014. (Rec. Doc. 1-1). Defendant requesteglékamination under oath and the production
of several documents on September 25, 2014. (Rec. ®-7). Counsel for Plaintiffs
responded on September 25, 2014, noting that al&wsd already been filed, and thus
Plaintiffs would not submit to the examinatiomder oath at that time. (Rec. Doc. 9-8).

In summary, on the record currently availablegppears that Plaintiffs did not falil,
nor could have failed, to fulfill these conditiopsior to the filing of their lawsuit as the
examination under oath and the production of docote&ere not requested unaiterthe
filing of the lawsuit.

Of course, Plaintiffs have the legal obligationctomply with discovery properly
propounded by Defendant.

Accordingly, and for the foregoing reasons;

ITISORDERED that theMotion for Summary Judgment (Rec. Doc. 9) filed
by Defendant iDENIED.
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