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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

THE STATE OF LOUISIANA, THROUGH CIVIL ACTION
THE COASTAL PROTECTION AND

RESTORATION AUTHORITY BOARD

AND THE COASTAL PROTECTION AND

RESTORATION AUTHORITY

VERSUS No. 14-2467
UNITED STATESARMY CORPS OF SECTION |
ENGINEERSET AL.

ORDER AND REASONS

Before the Court are crossotions for summary judgment filed by plaintiff, the State of
Louisiana, acting through the Coastal Protection and Restoration AuthtbetyCPRA”) and
the CPRA Board, and by defendants, thé&. Army Corps of Engineers (the “Cotpsnd
several of its officersFor the following reasons, it is ordered that plaintiff's motion for summary
judgment iISGRANTED andthat defendants’ motion for summary judgmerDENIED.

BACKGROUND

“In 1943, Congress requested a report from the Chief of Engineers, Secretary of the
Army, investigating ways to make the Port of New Orleans more accessibieaftime and
military use.”In re Katrina Canal Breaches Litig696 F.3d 436, 441 (5th Cir. 2B). Pursuant
to that request, th€orps planned, and Congress authorized, constructiothefMississippi
River-Gulf Outlet Canal (“MRGOQ”) which was “built to its full dimensions by 1968” and
measured 3@8 feet deep and 56800 feet wideld. “MRGO was cut through virgin coastal

wetlands: Id. at 44142. “The channel’s original designers considered and rejected armoring its

! R. Doc. Nos. 24, 25.
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banks with foreshore protection, leaving them vulnerable to erosehrat 442. In a 1988 report,
“[t] he Corps refused to undertake the cost of foreshore protection unless therealvasdb
participation under the Water Resources Development Act, 33 U.S.C. 82284. Id.

“Finally, in the mid1990s, the Corps realized that the actual costs of maintaining the
foreshore protection were less than estimated in the 1988 report,” so “Comgtessted the
Corps to use its available operations and maintenance funds to protect the shore toceminimiz
future dredging costs and preserve the wetlands 4t 443. Howeverthe damage hadlready
been done. “The Corps’ delay in armoring MRGO allowed wave wash from shgh&s to
erode the channel considerably,” and “MRGO eventually reached avetaba width of 1970
feet, well over three times its authorized widtl’ at 443 & n.1. The increased channel width
added more fetchas well, allowing for a more forceful frontal wave attack on the [s}ee
MRGO'’s expansion thus allowed Hurricane Katrina to generate a peak storm surge chpable o
breaching leveesld. at 443."Separately from MRGO, the hurricane also caused the 17th Street,
Orleans Avenue, and London Avenue levees to bre&thrtagedy followed.

After Hurricane Katrina, Congress appropriated billions of dollars for the GulétGoa
recovery.On December 302005 Congress passed th®epartment of Defense Emergency
Supplemental Appropriations To Address Hurricanes in the Gulf of Mexico, and Pandemic
Influenza Act, 20068, P.L. 109148, 119 Stat2680 (referred to in this litigation as the “3rd
Supplemental”)The 3rd Supplemental appropriated $327,517,000 to the Corps for operation and
maintenance activities, including an earmark providing “[t]hat $75,000,000 of this anmalint s

be used for authorized operation and maintenance activities along [MRGQIWw. B, tit. I, ch.

2 “Fetch is defined as the width of open water that wind can act upon. The height of(stares
as the storm surge created by Katrina) is a function of the depth of the watdr as the width
of the expanse (i.e., the fetch) over which wind impactsmier.” In re Katrina 696 F.3d at
443 n.2.



3. The 3rd Supplemental also appropriated $2,277,965,000 “for emergency response to and
recovery from coastal storm damages and flooding related to the consequemgegcanes in
the Gulf of Mexico and the Atlanti©cean,” and Congrestirectedthe Cor “to restore the
flood damage reduction and hurricane and storm damage reduction projects, and related works,
. at full Federal expenseld. The 3rd Supplemental also included an earmark providing

“[tlhat $544,460,000 of this amoumshall be used to accelerate completion of unconstructed
portions of authorized hurricane, storm damage reduction and flood control projebis in t
greater New Orleans and south Louisiana area at full Federal expense.”

On June 15, 2006, Congress passed the “Emergency Supplemental Appropriations Act
for Defense, the Global War on Terror, and Hurricane Recovery, 2006,” PA23109.20 Stat.
418 (referred to in this litigation as the “4thgplemental”) which appropriated certain funds
under four separate headings as follows.

Under the heading of “Investigations,” Congress appropriated $3,300,000 for the Corps
to “develop a comprehensive plan, at full Federal expense, to deauthorize deep dyaftamavi
on [MRGO],” and it set deadlines for the Corps to submit a report outlining suchalén.ll,
ch. 3.

Under the headg of “Construction,” Congress appropriated $549,400,000 “for
necessary expenses related to the consequences of Hurricane Katrina and ritheesaf the
2005 season,” including an earmark of $20,200,000 “to reduce the risk of storm damage to the
greaer New Orleans metropolitan area, at full Federal expense, by restogirguitrounding
wetlands through measures to beginaeersewetland losses in areas affected by navigation, oil
and gas, and other channels and through modification of the Caerfapshwater Diversion

structure.”ld. Congressalsoearmarked $495,300,000 to raise certain levee heights “consistent



with the costsharing provisions under which the projects were originally constructed,tand i
appropriatedertain funds for three projects in other stalis.

Under the heading of “Operations and Maintenance,” Congress appropriated $3,200,000
for “dredg[ing] navigation channels and repair[ing] other Gopvojects related to the
consequences of Hurricane Katrina and other hurricanes of the 2005 s&hson.”

Under the heading of “Flood Control and Coastal Emergendiamygress appropriated
$3,145,024,000 “to modify, at full Federal expense, authorized projects in southeast Louisiana to
provide hurricane and storm damage reduction and flood damage reduction in the greater New
Orleans and surrounding areas$d. Certain portions of this $3 billion appropriation were
earmarked for various projects, but the 4th Supplemental required that no work could begin on
any of those projects until “neffederal interests ha[d] entered into binding agreements with the
[Corps] requiring the nofrederal interests to pay 100 percent of the operation, maintenance,
repair, replacement, and rehabilitation costs of thgpt6 Id.

Finally, the 4th Supplemental alsomended the 3rd Supplemental to provide that the
$75,000,000 which had been earmarked for operations and maintenance along MRGO “shall be
used for the repair, construction or provision of measures or streigtecEssary to protect,
restore or increase wetlands, [and] to prevent saltwater intrusion or stged’ gdirtit. 11, ch. 3,

§ 2304.
On November 8, 2007, Congress overrode President Bush%argt@nacted the “Water

Resources Development Act of 2007,” P.L. 11134, 121 Stat. 1041 ("WRDAR007"). WRDA

3 Although WRDA 2007 passed through Congress with substantial bipartisan support, President
Bush vetoed the legislation, explaining in part: “This bill lacks fiscal disciplineThis bill
does not set priorities. The authorization and funding of Federal water resourcets [siopelld
be focused on those projects with the greatest merit that are also al Fesi@vasibility . ..
This bill promises hundreds of earmarks and hinders the Corps’ abilityfitb theé Nation’s
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2007 was not an appropriations bill but, rather, an authorizaticihnéo€orps to pursueundreds

of infrastructure projects around the country, including the closure of MRG@hgress directed

the Cors to submit to Congress “a final report on the deauthorization of [MRGO]” thatawas t
include,among other things, a plan to close MRGO and “a plan to restore natural fedtimes
ecosystem that Wireduce or prevent damage from storm surdd.”8 7013(a)(3)(A)}B)(ii).
Congress also directed the Cotp “carry out a plan to close [MRGO] and restore and protect
the ecosystem substantially in accordance with the plan required [above], [Cdhes]
determines that the project is cestective, environmentally acceptable, and technically
feasible.” Id. 8 7013(a)(4). Congress mandated that upon submission of the Corps’ report,

MRGO would be deauthorizedd. § 7013(a)(1).Regarding the cost sharing for MRGO and

critical water resources neesdsincluding hurricane protection for greater New Orleans.”
President Bush Vetoes Water Development Act of 2007, 2007 WL 3231250 (Nov. 2, 2007).

* This point was repeatedly emphasized during floor debate in both houses of Congress, and
WRDA 2007 begins with the description: “An Act To provide for the conservation and
development of water and related resourceauthorizethe Secretary of the Army to construct
various projects for improvements to rivers and harbors of the United States, antiefor ot
purposes.”(emphasis added)See alsoWRDA 2007 8§ 7012(b) (“Activitiesauthorized by
subsection (a) and section 7013.”) (emphasis added); R. Doc. No. 24-1, at 6 (“[S]ection 7013
provided authorization for the Corps to implement an ecosystem restoration project in
accordance with the 7013(a)(3) plan if the Secretary determines that the ecasgsteation
project is coseffective, environmentally acceptable, and technically feasible.”) (engphasi
added); R. Doc. No. 22, at 26 (“The abovauthorization[in WRDA 2007 § 7013(a)(4)] is
important as it is a deviation from the standard congressional practice ofrrgcpiseparate
enactment to authorize tlf€orps]to construct a project, and makes pheject seauthorizing
following the submission of a feasibility report.”) (emphasis added).

The distinction between authorization bills and appropriatioiis is a crucial one.
“Congress has established a process that provides for two separate types urésmeas
authorization measures and appropriation measures. These measures pHeicam filinctions.
Authorization acts establish, continue, or modify agencies or programsAppropriations
measures provide new budget authority for programs, activities, or agencies pyeviousl
authorized. Congress is not required to provide appropriations for an authorized disgretionar
spending program.” Jessica Tollestrup, Cong. Research Serv., RL 42388, The Congressional
Appropriations Process: An Introd umi 10-11 (2014), available at
http://www.senate.gov/CRSReports/crs-publish.cfm?pid=%260BL%2BPAZB3%0A  (last
accessed Augus722015).



other projects, WRDA007 states: “(b) COST SHARING-Activities authorized by [se¢ion
7012(a)] and section 7013 shall be carried out in a manner that is consistent with-aogt
requirements specified in the [4th Supplement#d].’8 7012(b).

On June 5, 2008, the Corps submitted the required § 7013@)(8}to Congress.Such
report provided that the Corps would construct a rock closure to prevent navigatetGe,”
and it further provided that the federal government waalg all costs of construction for the
closure, but that the neflederal sponsor (that is, plaintiff)y was to provide all real estate
acquisitions and maintain the closure structure at no cost to the federal govermteaugh
plaintiff disputed that itvas responsible for any of the costs of the deauthorizatonQctober
31, 2008, the parties entered into a memorandum of agredfi@A”) in which plaintiff
agreed to pay all such disputed costs “voluntarily” and “without prejudidé® closure of
MRGO was substantiallyompletedn July 2009'°

The Corps’ June 5, 2008 report did not provide a planh®recosystem restoration that
was mandated by WRDA007 § 7013(a)(3)(B) The Corps stated it would addrefze
ecosystem restoration plan at a lalatein a supplemeai report** Such supplemental report
was submitted on September 28, 264Fhe supplemental report estimated the total cost of the

ecosystem restoration project to be approximately $2.9 bifiand it provided that the project

®R. Doc. No. 242, 1 1; R. Doc. No. 32, { 1. The report was based on a January 29, 2008 letter
by R.L. Van Antwerp, Lieutenant General, U.S. Army, Chief of Engin&sAdministrative
Record (“AR”) 2432.

®R. Doc. No. 24-2, 1 3; R. Doc. No. 35-2, 1 3; AR 2428.

"R. Doc. No. 24-2, 1 4; R. Doc. No. 35-2, 1 4; AR 2428-2431.

8 R. Doc. No. 24-2, 1 9; R. Doc. No. 35-2, %6e also, e.gAR 2730.

® SeeR. Doc. No. 24-2, 11 9-14; R. Doc. No. 3591 914; AR 2743.

19R. Doc. No. 24-2, 1 15; R. Doc. No. 35-2, { 15.

1R, Doc. No. 24-2, 11 16; R. Doc. No. 35-2, 1 16; AR 2427-2428.

12R. Doc. No. 25-1, 1 11; R. Doc. No. 34-1, § 11; AR 1777-1791.

13R. Doc. No. 25-1,  24; R. Doc. No. 34-1, { 24; AR 1779.
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shouldbe subject to a cosharingarrangementhat required the federal government to pay 65%
of the cost and the ndaderal sponsor to pay 35% of the case., approximately $975
million.** Because plaintifiobjectedto this costsharing requirement, the supplemental report
concluded that there wamt a non-federal sponsor for the ecosystem restorgtanmg the Corps
recommended thauch projectmove forward only if a nofiederal sponsor agreed to take on
that costshare™®

Plaintiff filed the complaint n the abovecaptioned matter on October 28, 2014,
challenging the Corps’ actions and the supplemental report as arbitrary amitbaapan abuse
of discretion, and otherwise not in accordance with the law pursuant to the Administrative
Procedure Acf“APA”) . Plaintiff seeks an order by this Court vacating defendants’ dedision
require the State to provide any funding toward the MRGO closure and ecosysteratign

project'® The parties fully briefed this matter on sssnotions for summary judgment.

“R. Doc. No. 25-1, T 25; R. Doc. No. 34-1, 1 25; AR 1779-1780.

®SeeR. Doc. No. 25-1, 1 26; R. Doc. No. 34-1, 1 26; AR 1780.

®R. Dcc. No. 25-1, 1 31; R. Doc. No. 34-1, 1 31; AR 1777-1791, 1797, 1799-1811.

'"R. Doc. No. 1.

8 R. Doc. No. 25-3.

190n April 1, 2015, the Court established the briefing schedule at a status conferemdedatt

by counsel. R. Doc. No. 19. On June 26, 2015, nearly three months after the status conference
and less than four weeks before the filing deadline for the motions for summary pudgmee
parties filed a joint motion to continue the briefing schedule regarding such motiorder to

allow for additional time to supplement the administrative record. R. Doc. No. 20. On July 1,
2015, the Court denied the parties’ motion due to a lack of good cause. R. Doc. No. 21.

The Court also notes that despite filing another motion to “supplement the adniveistrat
record,” R. Doc. No. 33, plaintiff still has not adequately explained how or why the
administrative record is allegedly incomplete, despite the fact that the compéariled on
October28, 2014, and despite the fact that the parties have been engaged in this dispute for years
and could not have been surprised by the fact that it would proceed to litigation. Moreever, th
Court notes that other than the emails referrdd faintiff's latest motion, plaintiff has neither
proffered any other materials, ngiven the Court any indicatioaf the nature of any other
materialsallegedly absent from the administrative recétaintiff has merely speculated that the
administrative record is lacking, and nothing that plaintiff has produced cgstspersions on

7



STANDARD OF LAW

Judicial review of agency action is governed by the APA, 5 U.S.C. &686q.The
APA provides that final agency actions are appealable to a U.S. District fOr review.See id.

§ 704. ‘The [APA] allows a fedeal court to overturn aagencys ruling‘only if it is arbitrary,
capricious, an abuse of discretion, not in accordance with law, or unsupported by slbstanti
evidence orthe record taken as a wholeBuffalo Marine Servs. Inc. v. United Staté63 F.3d

750, 753 (5th Cir. 2011) (quotinkex. Clinical Labs, Inc. v. Sebelj&l2 F.3d 771, 775 (5th Cir.
2010)).

“An executive branch agency’s interpretations of the statutes that it isriaathdo
administer may be entitled to the deference” pursuanthevron, U.S.A., Inc. Watural
Resources Defense Council, Iid67 U.S. 837 (1984Phuka v. Holder 716 F.3d 149, 154 (5th
Cir. 2013).“Chevronis rooted in a background presumptioncohgressional intent: namely,
‘that Congress, wheihleft ambiguity in a statuteadminisered by an agency, ‘understood that
the ambiguity would be resolved, first and foremost, by the agency, and desired tbg agen
(rather than the courts) to possess whatever degree of discretion the anadigwy’ City of
Arlington, Texas v. FCCL33 S.Ct. 1863, 1868 (2013) (quotirgmiley v. Citibank (S.D.), N,A.
517 U.S. 735, 74@1 (1996)). Chevronthus provides a stable background rule against which
Congress can legislate: Statutory ambiguities will be resolved, withibdbnds of reasonable
interpretation, not by the courts but by the administering agency. Congress knowsktinspea
plain terms when it wishes to circumscribe, and in capacious terms when it vasti@arge,

agency discretion.Id. (citation omitted).

the Corps’ assertion that it “has produced the complete Administrative Recoavithexices its
decisionmaking with regard to the cost-sharing” issue. R. Doc. No. 40, at 2.
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Chevronsets forth a twestep framework. First, the Court must determine whether the
statute at issue is ambiguoushalid v. Holder 655 F.3d 363, 366 (5th Cir. 2011) (citing
Chevron 467 U.S. at 8423), abrogated on other grounds by Scialabba v. Cuellar deri®so
134 S. Ct. 2191 (2014). “If the intent of Congress is cleathat is, the statute is unambiguous
with respect to the question presenrtéthe court, as well was the agency, must give effect to
the unambiguously expressed intent of Congre$d.’(quoting Chevron 467 U.S. at 8423).

“To determine whether a statute is ambiguous, [courts] employ the traditiofeabfaiatutory
construction,”beginning with the‘the plain language of the stéliwhile also reviewing‘the
broader context of thstatute as a wholeld. at 36667 (internal citations and quotation marks
omitted).

If the Court determines at step one that the statute at issue is ambiguousafyises a
proceeds toChevron step two, which asks ‘whether the agency’s answer is based on a
permissible construction of the statutdd’ at 367 (quotingChevron 467 U.S. at 843)n order
to determine whether an agency’s construction of the statute is permissib{éouhteshould
“consider ‘only whether the decision is arbitrary, capricious, or manifesthfrary’ to the
statute, andthe Court] may not substitute [its] own judgment ‘for a reasonable alternative
formulated by thdagency]” Id. (quotingMortera-Cruz v. Gonzales409 F.3d 246, 253 (5th
Cir. 2005)). In other words, as long as “the [decisiorthefagency is based on a permissible
construction of the statute,” the Court will uphold it under the second stépeaton Mortera-
Cruz 409 F.3d at 253irfternal quotation marks omittedConsequently, when a court “find[s]
ambiguity as to Congress’'sitent, review of the agency's construction will be highly

deferential."Khalid, 655 F.3d at 3G7



DISCUSSION

First, the Court addresses defendants’ assertion of a stétiitgtations defense with
respect to the closure component of the MRGO closure and ecosystem oesion@jtect that
was authorized by 8§ 7013. Second, the Court addresses Congress’s intent regardingngpst shar

l. Statute of Limitations

As stated, the June 5, 2008 report to Congress provided that the federal government
would pay all costs of construction for the closure, but that thefedsral sponsor (that is,
plaintiff) was to provide all real estate acquisitions and maintain the closucustrat no cost
to the federal governmefitDefendants assert that any challenge wé#pect tahatdecision is
barred by the siyear statute of limitations contained in 28 U.S.C. § 2Z40Under this statute,
a party challenging final agency action must commence his suit withyears after the right of
action accrues and the right of action first accrues on the date of thegeraly action.Hardin
v. Jackson625 F.3d 739, 743 (D.C. Cir. 2010) (internal quotation marks omitted).

Defendants contend thab later thanthe transmission of the June 5, 2008 report
Congress, the Corps had takenfiitgl agency actiof? Plaintiff contends that the June 5, 2008

report was incomplete and, therefore, the final agency action was not taken “uhel eatliest,

*°R. Doc. No. 24-2, 1 4; R. Doc. No. 35-2, 1 4; AR 2428-2431.

2L R. Doc. No. 241, at 1314. Section 2401 states that “every civil action commenced against the
United States shall be barred unless the complaint is filed within six yearghafteight of
action first accrues.”

22 R. Doc. No. 241, at 14. Despite plaintiff's apparent confusion as to the nature of the Corps’
defenseseeR. Doc. No. 35, at 21 (“There are several reasons why 28 U.S.C. § 2401(a) and
laches are inapplicable to this matter. And although any attempt to apply lachesrisct in

this matter, it is important to note that the [Corps] has not alleged that the erftitetySiate’s

case is timéarred.”), the briefing is clear that defendants assert a stdtlititations defense

(not a laches argument) solely against plaintiff's challenge to thesrsions regarding the
closure structureE.g, R. Doc. No. 37, at 6 (“Plaintiffs claim that the Defendants raised the
equitable defense of laches...We did not. Instead, we argued in our opening motion that
Plaintiffs brought their claim concerningpstsharing for the closure structure beyond the
applicable statute of limitations under 28 USC 2401(a).”).

10



the transmission of the Supplemental Report to Congress on September 28 Flamhtiff
argues in the alternative that “any and all obligations related to the clostien of the MRGO
deauthorization relate back to the consummation of the MOA on October 31, 2008, which
memorialized the [Corps’] intentinto effectuate various rights and obligations between the
[Corps] and the State, over objectidii.”

“As a general matter, two conditions must besBat for agency action to bdiral’:
First, the action must mark the ‘consummation’ of the agembgtsionmaking process#must
not be of a merely tentative or interlocutory nature. And second, the action must be onehby whi
‘rights or obligations have been determined,” or from which ‘legal consequencesowill’ f
Bennett v. Speab20 U.S. 154, 1778 (1997) (citations omitted)see alsoBelle Co. v. U.S.
Army Corps of Eng’rs761 F.3d 38338890 (5th Cir. 2014)Nat’l Pork Producers Council v.
EPA 635 F.3d 738, 755 (5th Cir. 2011Pn the other hand, the Supreme Court has defined a
nonfinal agency order as one that ‘does not itself adversely affect complainantybatfects
his rights adversely on the contingency of future administrative actidm’ Airlines, Inc. v.
Herman 176 F.3d 283, 288 (5th Cir. 1999) (quotiRgchester Tel. Corp. v. United Stat887
U.S. 125, 130 (1939))iin evaluating whether a challenged agency action meets these two
conditions, this court is guided by the Supremeur€s interpretation of the APA finality
requirement as ‘flexible’ and ‘pragmatic.Belle Co, 761 F.3d at 388 (quotingQureshi v.
Holder, 663 F.3d 778, 781 (5th Cir. 2011)). The Court finds that the June 5, 2008 transmission of
the report to Congress (or the January 29, 2008 letter on which such report was based) was not a

final agency action.

2 R. Doc. No. 35, at 22.
2*R. Doc. No. 35, at 24.
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The Cart findsthat the firstBennettcondition is metby the June 5, 2008 repofuch
report was obviously a definitive statement of the agency’s position reganéimgal estate and
ongoing maintenance obligatiofisSuch report also provided that the CPRMl be the non
Federal sponsor for the implementation of the closure structufiéhe Corps had clearly made
its decision as to what the cesdtaring arrangement would be and vehouldbe responsibléor
the non-éderalshare

Regarding the secorBlenrett condition, lowever, the report stated th&t closure plan
and recommendatiowas ‘subject tothe nonFederal sponsor executing an agreement with the
Department of the Army prior to the Federal Government initiating aarigin of the closure
structue and agreeing to comply with all applicable Federal laws and polféigtsewhere, the
report states that the closure plan “would be implemented at Federal expense asthpart
recommended planonditioned onCPRA, the noffederal sponsor, assuming responsibility at
100 percentnonfederal expense” for ongoing maintenance cdsBecause any action on the
closure project was expressly conditioned on plaintiff executing an agreefittetite Corps, no
“legal consequences” could “flow” from the repoBgnnetf 520 U.S. at 178, and the report
“d[id] not itself adversely affect” the CPRAAM. Airlines 176 F.3d at 288. Rather, theere
issuance of the report to Congress did not bind the CPRAyt@nythng for the closure project
and, therefore, the report “only affect[ed] [plaintiff's] rights adversah the contingency of
future administrative action,” i.e., the execution of the MQd. After the execution of the
MOA, however, the CPRA’s “rights or obligations hafsBen determined,” and the MOA was

the document from which “legal consequences will floBehnett 520 U.S. at 178.

E.g, AR 2428, 1 5.

® AR 2428, 1 5.

2T AR 2429, 1 10 (emphasis added).
28 AR 2429, 1 7 (emphasis added).
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Because the secorigennettcondition was not satisfied by the June 5, 2008 repioet,
transmission of the report could not have been a “final agency action” for the pufpibge o
accrual of plaintiff's cause of action. The earliest possible final agenmnagas the October
31, 2008 execution of the MOA and, therefore, the earliest possible date for the a€crual
plaintiff's cause of action was within the syear statutef limitations. Accordingly, the Court
need not address plaintiffassertionwith respect to the September 28, 2012 supplemental
report, and defendants’ argument with respect to the statute of limitatioitdsitwnerit°

. Cost Sharing

The partiesagree®® and the Court finds, that the Corps’ actions should be evaluated
pursuant to the wekstablishednd abovedescribedChevronframework Pursuant t€Chevron
the first inquiry is whether the statute is ambiguoWe determine whether a statute is
amhbguous based in part on ‘the text itself, its history, and its purpoSeritender Farms,
L.L.P. v. USDA 779 F.3d 258, 26%th Cir. 2015). “Canons ddtatutoryinterpretation further
assist us in assessing the meaning of a statute,” and “text, Iegidiadtory, and structure’ are
traditional tools of statutory interpretationd. (quotingBell Atl. Tel. Cos. v. FCC131 F.3d
1044, 1047 (D.C. Cir. 1997)or the following reasons, the Court finds that WRDA 2007, read
in conjunction with the 4th Supplemental, unambiguously requires the Corps to complete the

MRGO closure and ecosystem restoration project at full federal expense.

29 In connection with the issue of the finality of the Corps’ action, the partiesncitdiscuss the

four factors identified irDunnMcCampbell Royalty Interest, Inc. v. Nat'| Park Setl?2 F.3d
1283 (5th Cir. 1997), a sa that was decided approximately two months &temett SeeR.

Doc. No. 241, at 13; R. Doc. No. 35, at 21. Recent Fifth Circuit jurisprudence regarding this
issue has focused solely on tBennettconditions,e.g, Belle Co, 757 F.3d at 3880; Nat'l

Pork Producers635 F.3dat 755 and the Court is not aware of other Fifth Circuit cases that
have appliedunnin this context. Accordingly, this order and reasons confines its analysis to
theBennettconditions.

% See, e.gR. Doc. No. 24-1, at 10-11; R. Doc. No. 25-2, at 18-19.
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As noted aboveWRDA 2007 states: “(b) COST SHARING-Activities authorized by
[section7012(a)] and section 7013 shall beread out in a manner that is consistent with the
costsharing requirements specified in the [4th Supplemental].3 7012(b).Section 7012(a)
describes nine different projectghich are also mentioned in the 4th Supplemental. Section
7013(a)(1) mandatethe deauthorization of MRGO, and 8§ 7013(a)(3) directs the Corps to
develop theMRGO closure and ecosystem restoration paection 701@&)(4) directs the Corps
to begin acting immediately: “(4) CONSTRUCTIONThe [Corps] shall carry out a plan to
close [MRGO] and restore and protect the ecosystem substantially in accordanceewpthrt
required under [§013(a)(3)], if the Secretary determines that the project iseffesttive,
environmentally acceptable, and technically feasible.”

The 4thSupplemental, tit. Il, ch. 3, appropriates funds for a number of different projects
spread out under four different categories: “Investigations,” “Cortgiry¢ “Operations and
Maintenance,” and “Flood Control and Coastal Emergencies.” The projeci@r¢hatithorized
by WRDA 2007 § 7012(a) are all listed in the “Flood Control and Coastal Emergencies”
category, and the 4th Supplemental provides that such projects should be undertaken “at full
Federal expense,” but witfthe nonFederal interests to pay AQpercent of the” ongoing
maintenance costs.

Unlike the § 7012(a) projects, the MRGO closure and ecosystem restoration project
authorzed by 8§ 7013 isiot detailedin the 4th Supplemental. Although the 4th Supplemental
directs the Corps to begin developing a comprehensive plan to deauthorize MRIBOthe
“Investigations” category, it is silent as to how such project would atéty be funded.
Defendants stop their analysis here, contending that “Congreastdidovide specific direction

for how the different kinds of cost-sharing in the [4th Supplemewtl]d apply to the activities

14



listed in section 7013*! Defendants theproceedto justify their conclusions by referring to the
generally applicable cosharing statute¥

What defendants ignore is 8 7013(a)(4)sracterizatiomf Congress’s directive to carry
out the MRGO closure and ecosystem restoration pr@gectCONSTRUCTION.”Cf. United
States v. Wong Kim Bd72 F.2d 720, 722 (5th Cir. 1972) (“[W]ords in statutes should not be
discarded as ‘meaningless’ and ‘surplusage’ when Congress specificalbkparedsly included
them .. .."). Congress did nospecify that he Corps should use the generally applicable- cost
sharing rules foecosystem restoration projea®yr did Congressemain silent on the subject of
cost sharingrather, @ngress described the MRGO closure and ecosystem restoration project as
a “CONSTRUCTION” project, and then referred the Corps to the 4th Supplerfmngalidance
as to the cossharingallocation.

As noted, the 4th Supplemental allocates more than $549 million to “Construction”
projects. Specifically, thdth Supplementaltit. I, ch. 3 (1) earmarked'up to $20,200,000
[which] may be used to reduce the risk of storm damage to the greater NensOnietaopolitan
area, at full Federal expense, by restoring the surrounding wetlands througines¢abegin to
reverse wetland losses in areas affected by navigation, oil and gas, and othersdunahnel
through modification of the Caernarvon Freshwater Diversion structuresfg@®dthat “at least
$495,300,000 shall be used consistent with thestwating provisions under which the projects

were originally constructed to raise levee heights where necessary and sghenkiance”

*LR. Doc. No. 24-1, at 18,

32 See, e.g.R. Doc. No. 241, at 24 (“Recognizing that the [4th Supplemengfmbiguous on
restoration costs, the Corps looked to other statutory provisions that addreskacogj for
restoration projects tdiscern Congress'’s intefjt. see als®@3 U.S.C. § 2218 (“Unless otherwise
specified, the cost sharing provisions of this subchapter shii tapall projects in this Act.”).
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certainexisting projets to increase flood protection; and @locatedcertain funds for three
projects in other states.

A comparison of the language used in WRDA 2007 and the 4th Supplemental yields an
unambiguous answer as to Congress’s intent with respect to cost sfi&engorps’ plan “to
close [MRGO] andestoreand protect the ecosystemWRDA 2007 § 7013(a)(4) (emphasis
added), which includes “a plan to physically modify [MRGO] aestorethe areas affected by
the navigation channélas well as “a plan toestorenatural features of the ecosystémat will
reduce or preventdamage from stormusge” id. 8 7013(a)(3)(B)(i)(i)) (emphasis added),
mimics the language of the 4th Supplemental, which provide&sdduc[ing] the risk of storm
damageto the greater New Orleans metropolitan area, at full Federal expensstdayngthe
surrounding wetlands through measures to begin to reverse wetland losses irffectss @y
navigation oil and gas, and othehannels’ 4th Supplemental, tit. Il, ch. 3 (emphasis added
The project authorized by 13 has nothing to do with raising levee heightghe other
projects listed in the “Construction” category in the 4th Supplemeftabrdingly, tere can
only be onereasonablanterpretation of Congress’s intent with respectctst sharing: the
project authorized by 8013 must be done “at full Federal expense.” 4th Supplemental, tit. II,
ch. 3.“[T]hat is the end of the matter; for the court, as well as the agency, must giveoettfiect t
unambiguously expressed intent of Congre€gy of Arlington 133 S. Ct. at 1868.

This reading of the text itself is further bolstered by a consideration of theaesa
legislative history and purpose. In President Bush’s veto statement, héetkstwrricane
protection for geater New Orleans” as one of “the Nation’s critical water resources n2603.”
WL 3231250 This sentiment was repeatedly echoed by the remarks of the Represeatalives

Senators who voted to override that veBee, e.g.Water Resources Development tAaf
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2007—Veto, 153 Cong. Rec. S14102, 2007 WL 3307877 (Nov. 8, 2007) (Senate debate
regarding President Bush’s veto statemeiter Resources Development Act of 2067eto
Message from the President of the United States, 153 Cong. Rec. HIZ278B8 /WL 3276604
(Nov. 6, 2007) (House debate regarding President Bush’s veto stateseeng)iso, e.gWater
Resources Development Act of 266Conference Report, 153 Cong. Rec. S110742007
WL 2767477 (Sept. 24, 2007) (Senate debate regarding the caafergmort); Conference
Report on H.R. 1495, Water Resources Development Act of 2007, 153 Cong. Rec-049522
2007 WL 2214160 (Aug. 1, 2007) (House debate regarding the conference report).

Defendants have not identified a single statement bylegiglator or any other item
within the legislative historythatsupports their interpretatipand the Court’s own review of the
appicable portions of theCongressional Record revealed nothiegsuggestthat Congress
intendedLouisiana to pay for any part of the MRGO closurd anosystem restoratiqgproject
authorized by § 7013. To the contrary, there is only one statement regarding 8 7012(b}; the cos
sharing provisionjn the Congressional Recomdhich has been identified by the parties or
uncovered by this Court).S. Senato David Vitter, who served on the conference committee
that reconciled the House and Senate versions of WRDA 2007, stated that “[s]ection 7012(b)
clarifies that all work authorized pursuant to sections 7012(a)(2) through 7012(ag(9) an
[s]ection 7013 shalldperformed at full Federal expense.” Water Resources Development Act of
2007, 153 Cong. Rec. S1276%, 2007 WL 2891222 (Oct. 4, 2007) (statement of Senator
Vitter).

There is nothing that requires Congress to legislate using the clearebteplasgijuag,
and although the benefit of hindsight often reveals that legislation could have been more

precisely worded, such retrospection does not inject ambiguity into a statutertens none.
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Considering the extensive legislative history behind WRDA 2007, the context providéd b
3rd and 4th Supplementals, which funneled billions of dollars to the Gulf Coast region for
hurricane damage remediation and ecosystem restoration, and the clear ptrp@oa3 to
undo the damage that had been done by MRBE&Court interpretdVRDA 2007 as providing
for the MRGO closure and ecosystem restoration project at full federal expense.

Defendants assert that Congressild not havantended that the MRGO closure and
ecosystem restoration project be funded at fullf@dexpense because “Congress used the word
‘cost-sharing’ not once, but twice® According to defendants, “Congress sai€OST
SHARING —Activities authorized by . . . section 70%Ball be carried out in a manner that is
consistent with the costharingrequirements specified e [Emergency Appropriations Act].’
WRDA 2007, Section 7012(b), 121 Stat. 128b.However, @fendants alteration of §
7012(b)s text is significantbecause ibmits the fact that the provisiapplies to “[a]ctivities
authorizedby subsection (aand section 7013.” (emphasis addet)ere use of the terrftost
sharing”says nothing about the actual details of the-sbating arrangemeifdr any project to
which 87012(b) applies-for the specifics of the cosharing arrangement applicable to each
project, one must refer to the 4th Supplememthich, for examplerequires nonFederal
interests to pay all ongoing maintenance cémtdhe projects listed in 8 7012(ags explained
above.Moreover, defendants offer no justification for their decigioremphasize and ascribe
meaning to the use of the term “COST SHARING” i@@L2(b),while simultaneously ignoring
the use of the word “CONSTHCTION” in § 7013(a)(4);indeed,they make noattempt to
explain the significance o€ongress’s characterizati of the § 7013 projectDefendant’s

myopic, outsized emphasis on the use of the term “cost sharing,” without considerat®n of i

3 R. Doc. No. 37, at 3.
% R. Doc. No. 37, at 3 (alterations and error in original).
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context or the numerous projects to which 8 7012(b) applies, cannot support their intenpretat
of the statute.

Defendantsfurther argue that because WRO®07 § 7012(b) “did not explicitly or
implicitly repeal the generdl applicablecostsharing statute33 U.S.C. § 2213, suddtatute
must apply to the MRGO closure and ecosystem restoration project becaugere®[m
appropriations acts.. do not make changes in substantive law unless they do so explititly.™
However defendants ignore the fact that the generally applicablesbasihg rules only apply
“[ulnless otherwise specified.” 33 U.S.C. § 2218. As exgldimbove, Congress “otherwise
specified” thatthe MRGO closure and ecosystem restoration project should be funded at full
federal expense when it enacted WRDA 2007 § 7012(b) and the 4th Supplemental.

Even assuming that WRDA 20@ 7012(b)is ambiguous-a finding which this Court
does not make-defendants would fail aChevronstep two because theirsnst a permissible
construction of the statut8eeMortera-Cruz, 409 F.3d at 253‘[S]tep two ofChevronrequires
us to evaluate the same data that we alstuate undeChevronstep one, but using different
criteria. Under step one we consider text, history, and purpose to determiremthetse
convey a plain meaning theg¢quiresa certain interpretation; under step two we consider text,
history, and purpse to determine whether thgsamitthe interpretation chosen by the agency.”
Bell Atl. Tel. Cos.131 F.3d at 104%ee also Massachusetts v. UD&p’'t of Transp, 93 F.3d
890, 893 (D.C. Cir. 1996) (“This second inquiry is thus not independent of the first: what a court
may consider a reasonable interpretation largely depends on the naturetemtdoé the
ambiguity already identified i€hevrons first step.”).“[A]ln agency cannot exploit some minor

unclarity to put forth a reading that diverges from any realistic meaning aitdhge lest the

% R. Doc. No. 241, at 20 (quotingdSG Bulk Ships, Inc. v. United Stat&82 F.3d 808, 813
(D.C. Cir. 1998)); R. Doc. No. 24-1, at 24.
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agency’s action be held unreasonabldssachusetfs93 F.3d at 893Considering the text,
legislative history, and purpose of WRDA 2007 88 7012(b) and #0L3he reasons outlined
above,the only reasonable interpretation of Congress’s intent is that the MRGO choxlire
ecosystem restoration project shall be implemented at full federal expense.
CONCLUSION

Ten yearsfter Hurriane Katrinavital ecosystem restoration remains incomplBiher
than abiddoy the clear intent of Congresmdbegin theimmediateimplementation of a plato
restore that which th€orpshelped destroy, defendants arbitrarily and capriciously misceatst
their clear mandate to restome ecosystem ravaged by MRGOefendants would requirthe
State of Louisian#o pay over a third of the cost of repairing #wsystendamage thaMlRGO
hasinflicted, having not even attemptéd obtain funding for theull cost of the projecthrough
the appropriations proced% Congress'sunambiguously expressedtent des not require the
State of Louisiana to pay for the shortcomings of the U.S. Army Corps of Engineers.

Unfortunately coestal restoratiomecessitated by MRGO remains stalled while the legal
wrangling continuesDue to its arbitrary and capricious action, the gSdnas compounded the
problens that MRGO caused.he legal issues resolved by this Court will be reviewed and, if
this Court’s reasoning is incorrect, the State of Louisiana may be forced to decide whether it
will spend close to a billion dollars to repdie damage that resulted from a project designed
and constructed not/lhthe Stateof Louisiana, but by the federal government.

For the foregoing reasons,

IT 1SORDERED that plaintiff's motion for summary judgment@RANTED, and that

defendants’ motion for summary judgmenbENIED.

3% Seesupra note 4.
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IT ISFURTHER ORDERED that defendantsdecision to equireplaintiff to provide
any funding toward the MRGO closure and ecosystem restogabtgactis VACATED because
such decision was arkairy and capricious and not in accordance with the #ad,the issue is

REMANDED to the Corps for further proceedings consistent with this opinion.

New Orleans, Louisiana, August 27, 2015.

ANCE V. ICK
UNITED STATESDISTRICT JUDGE
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