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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MICHAEL GAHAGAN CIVIL ACTION
VERSUS CASE NO. 142619
UNITED STATES CUSTOMS AND BORDER SECTION: “G”"(2)

PROTECTION, et al.
ORDER

In this actionarisingunder theFreedomof InformationAct, 5 U.S.C.8 552 (“FOIA”),
Plaintiff Michael W. Gahagan(“Gahagan”)soughtrelief in connectionwith his requestfor
agency recordshe claims that Defendants United States Customs and Border Protection
(“CBP”), United States Immigration dnCustoms Enforcement (“ICE”), and United States
Department of State (“Department of State”) (collectively “Defendants”) unlgwfithheld?
Pending before the CoustGahagan’sMotion for Attorney’s Feesand CostsPursuanto the
Freedom ofIinformation Act, 5 U.S.C. §552(a)(4)(E).2 Having reviewedthemotion,the
memorandan supportthememorandunmn opposition, theecord,andthe applicablelaw, the
Courtwill grantthe motion and award Gahagan $16,485.70, representing $16,016 for attorney’s

feesand $469.70 for litigation costs.

|. Background

Gahagan, an immigration attorney, filed the instant action agaefendantsn order to

obtain materials required to represent his client, Theodore \Weaegamoval proceedingsefore

1Rec. Doc. 1.

2Rec. Doc. 62.
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the New Orleangtmigration Courf In his complaint, Gahagan alleges that he filed FOIA requests
seeking these materials frddefendantsn July 2014* He further alleges that, as obXember 15,
2014, when he filethe instant complaint, he had received no response @BR° ICE, on the
other hand, allegedly notified Gahagan that it “would . . . forwasjl faquest” to the United States
Citizenship and Immigration Services (“USCIS”), prompting Gahdgappeal ICE’s “refusal to
search its files for the requested agerecords” on August 18, 20P4Gahagan maintains that, as
of November 15, 2014, he had received 56 “fully redacted and fully withheld agenoys'efrom
USCIS marked “Referred to Immigrations and Customs Enforcementfiddute had received no
respons from ICE regarding his request or his appedFinally, Gahagan contends thae
Department ofState mailed him a letter on July 31, 2014 requesting additional infonmat
process his request, an action Gahagan deemed to be a denial of hispemuesg him to file

a FOIA appea® Gahagan avers that he supplied the requested informattbe Department of
State, but had received “no substantive reply” at the time he fil@ustiaat complainbn November
15, 2014°

OnNovember 24, 2014 and December 29, 2014, Plaintiff filed two successive motions for

3Rec. Doc. 1.
41d. at 4.

S1d. at 4-5.
61d. at 5-6.
71d. at 6.

81d. at 6-7.

°ld. at 7.



summary judgment’ The Court granted in part and denied in part those motio@s. July 19,
2015, Gahagan filed a third motion for summary judgment, which the Court gramgad and
denied in part? Gahagan filed the instant motion on November 20, 28 iefendants filed an
opposition on December 1, 20¥5With leave of Court, Gahagan filed a reply on December 4,

2015%

Il. Parties’ Arguments

A. Gahagan’'s Arguments in Support of an Award of Attorney’s Fees and Costs
In his motion, Gahagan requests an award of $34,777 in attorney’s fees, represa¢ing a

of $300 per hour, as well assts in the amount of $469.70, pursuant to 5 U.S.C. § 552(a){8)(E)
Gahagamssertshatheis botheligibleandentitledto anawardof attorney’sfeesandcostspursuant

to FOIA becausehe substantiallyprevailedin the underlyinglitigation pursuanto 5 U.S.C. 8§
552(a)(4)(E)(ii)(I) and(Il).'” According to Gahagarhe substantially prevailed in his lawsuit
because he: “(1) filed a FOIA request with the government; (2) the govarfaxied to disclose
the requested records with the legally mandated Vaughn index withini@dsidays as mandated
by FOIA; (3) Plainiff sued the government because he had exhausted his administatadies;

and (4) the agency then released the requested information both volunthplyrauant tanultiple

10Rec. Docs. 9, 24.
11 Rec. Docs. 46, 47.
12Rec. Docs. 49, 57.
B3 Rec. Doc. 62.
14Rec. Doc. 63.
15Rec. Doc. 67.

16 Rec. Doc. 671 at 8.

71d. at 1.



Court Ordes.”*® Gahagan contends that he substantially prevailed becausgotire ordered
Defendants to conduct a legally adequate search and produeeiganindex, and because
Defendants made a voluntary or unilateral change in their position and/ fpratiuced the
requested information after three motions for summary judgfen

Gahagan asserts that the Fifth Circuit has explained that in ena@lAg Eongress has
evinced a strong desire “to establish a national policy of open government throughltseicisc
of government information” and “[a] crud¢iameans of implementing the policy is a liberal attorney
fee provision.2® Gahagan asserts that in determining whether a claimant is entitled to an award, a
court should consider four factors: “(1) the benefit to the public derivorg the case; (2) the
commercial benefit to the complainant; (3) the nature of the complainant’s inteti@strecords
sought; and (4) whether the government’s withholding of the records had a reasonahbile bas
law.”2! First, in support of his contentidhat the public derived a benefit from this ca3ahagan
cites a Northern District of California casdayock v. Immigration and Naturalization Seryice
asserting thamMayockis factually and legally identical to this case and the attorney in that case
was granted attorney’s feésGahagan also cites a Fifth Circuit caBkje v. Bureau of Prisons
in which the court stated that “the successful FOIA plaintiff always acts in segneedfor the
benefit of the public, both by bringing government into compliance with the FOIlAodise

policy and by securing for the public at large the benefits assumed to flow frafist¢hesure of

81d. at 2-3 (internal citations omitted).

191d. at 2.

201d. at 4 (quotingCazalas v. Dep’t of Justic&09 F.2d 1051, 1057 (5th Cir. 1983)).

211d. at 8 (quotingState of Texas v. Interstate Commerce Com&8b F.2d 728, 730 (5th Cir. 1991)).

221d. at p. 9 (citing 736 F. Supp. 1561, 1564 (N.D. Cal. May 16, 1990)).
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government information?® Gahagan asserts that the release of documents worked to preserve the
integrity of the Immigration Court proceeding$.According to Gahagan, attorney’s fees in this
case are appropriate because the FOIA response helped protect the pubtess intthe fair
administration of justicé® Gahagan acknowledges tlzat individual desire to access information
does not always mean that there is a public benefit; however, he asserts that an irtgiczia

does not preclude an award of attorney’s fées.

Second, Gahagan asserts that there was no commercial benkiih tas he is an
immigration attorney who filed this lawsuit in order to obtain information from thergovent,
information that he asserts was necessary to effectively represent hig’dBahiagan contends
that he was not using the information to make a profit and he actually lost income oy toavi
refuse a new case due to the tioomsuming nature of the litigatic.

Third, Gahagan contends that the nature of his interest in the records weighs @f Fasor
entitlement to attorney’s feé8.In support, Gahagan cites a case from another section of the
Eastern District of Louisian&élernandez v. United States Customs and Border Protection Agency
where, according to Gahagan, the caleterminedthat an immigrant placed in depatibn
proceedings who sued the government to obtain the documents he needed to defend himself

implicated “the strong public interest in preserving the administration of justicarination’s

231d. (citing 570 F. 2d 529, 533 (5th Cir. 1978)).
241d. (citing Jarno v. Dep’t of Homeland Se865 F. Supp. 2d 733, 738 (E.D. Va. Apr. 18, 2005)).
25|d. (citing Jarno, 365 F. Supp. 2d at 738)).

26d. (citing Cazalas v. Dep’t of Justic@09 F.2d 1051, 1053 (5th Cir983);Hernandez v. U.S. Customs
& Border Protection AgengWNo. 164602, 2012 WL 398328, at *8 (E.D. La. Feb. 7, 2012) (Barbier, J.)).

271d. at 11.
21d.

2d.



immigration courts.?® Gahagan asserts tralthough the government may argue that he filed his
FOIA request as a substitute for discovery, “FOIA is the exclusive ntbahs respondent in
Immigration Court proceedings must use to obtain documents for use in immigration
proceedings 3 Gahagan contends that the government routinely refuses to produce requested
documents in a timely manner under the statute and he often has to resort tnlitggabtain the
agency records he needs to effectively represent his cifeAtording to Gahagan, although
some courts have recognized that an award of attorney’s fees is generallppnappmwhen a
litigant utilizes FOIA as a means of obtaining earlier access to informatioadan other pending
litigation, this case is distinguishable from those cases because the vast ro&jbety involve
business firms seeking trade information for use in private civil litigatiod, reone involve
deportation proceedings.

Fourth, Gahagan contends that he is entiitedttorney’s fees under FOIA because the
government caused “unnecessary litigation by untruthfully argustdttiere is a litany of cases
[that] place the burden squarely on a plaintiff when deciding injunctive rellEDIA matters,’
even though no Judge has ever applied a preliminary injunction standard to a FOI&f catiea
without the Plaintiff first moving for a preliminary injunctioA*Gahagan contends that opposing
counsel’s untruthful factual and legal argumentstaediling of misleadirg pleadingsarenot an

isolated incident® Furthermore, ecording to Gahagan, the government has the burden of proof

30|d. at 12 €iting Hernandez2012 WL 398328, at *11).

311d. at 13 (citingJarno, 365 F.Supp. 2d at 740).

321d.

33|d. at 14-15.

341d. at 17.

351d. (citing DaSilva v. U.S. Citizenship and Immigration Seri®. 1313, 2014 WL 775606, at *7 (E.D.
6



with respect to this elemeand they have failed to meet this burdeéGahagan asserts that the
guestion is not whether the plaintiff has affirmatively shown that the ageasymreasonable,
but whether the agency has shown that it had any colorable or reasonabferbast disclosing
the material before the plaintiff filed sit.

Gahagan coends that once a plaintiff is deemed eligible and entitled to attorney’s fees,
the court turns to the proper amount of the fee awhtk asserts that the court determines the
proper attorney’s fee award by multiplying the hours reasonably expended itigdteoh by a
reasonable hourly fee, producing what is called the lod&sGahagan asserts that he is requesting
$300 per hour because that is the “prevailing market rate[] in the relevant comfousityilar
services by attorneys of reasonably comparable skills, experiencegutdtion.*° Gahagan
contends that he has been practicing law in the Eastern District of Louisianar®than eight
years and has successfully litigated tiplé FOIA cases with identical fact patterisGahagan
asserts that ilernandez another section of the Eastern District of Louisiana awarded $300 an
hour in a factually and legally similar FOIA case to an attorney with niame ¢ight yearsf

experiencé? In support, Gahagan also attaches affidavits from other attorneys wittiastern

La. Feb. 24, 2014)).

361d. at 16 (citingElec. Privacy Info. Ctr. v. U.S. Dep’t of HomelaBidc, 811 F. Supp. 2d 216, 2356
(D.D.C. 2011)).

371d.

38|d. at 18 (citingSummers v. U.S. Dep'’t of Justid@7 F. Supp. 2d 56, 63 (D.D.C. 2007)).

391d. (citing Judicial Watch, Inc. v. Bureau of Landgkit, 562 F. Supp. 2d 159, 175 (D.D.C. 2008)).

401d. (quotingBlum v. Stensqm65 U.S. 886, 895 (1984)).

411d. at pp. 1819.

421d. at p. 19 (citingHernandez v. U.S. CustomsB&rder Protection AgengWNo. 164602, 2012 WL
398328, at *1416 (E.D. La. Fb. 7, 2012) (Barbier, J.)).
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District of Louisiana who assert that $300 is the prevailing hourly ratbdditigation of a FOIA
suit by someone with Gahagan’s skills, experience, and reputation.

Gahagan also contends that district courts within the Fifth Circuit apply thetdodesethod
outlined by the Fifth Circuit inJohnson v. Georgia Highway Express, Ihg.calculate fee
awards* Gagahan contels that after multiplying the number of hours reasonably expended in
the case by the prevailing hourly rate for legal services in the district @n twctalculate the
lodestar, courts can make adjustments based upon consideration of twelve*faGaiigian
contends that the burden of reasonableness of the hours expended is on the fee “4pplicant.
However, Gahagan contendsHarnandezthe court stated that “an agency cannot put a requestor
through the time and expense of enforcing compliance with FOIA and then corti@aithe
resources expended were out of proportion to the good obtdih@dtiagan requests $34,006.25
representing $33,540 in attorney’s fees and $466.25 in €&shagan contends that he has
removed all excessive and duplicative wndkm his billing statement and all his fees and costs
are adequately document&d.

Addressing the twelv@ohnsorfactors, Gahagan asserts that litigation was unnecessarily
compounded by USCIS’s refusal to obey FQIAd due to the government untruthfully arguing

that courts had ruled in ways that they had aondl therefore the factor “time and labor required”

43 Rec. Doc. 655; 67-1 at 12-13.

4 Rec. Doc. 62 at p. 19 (citing 488 F.2d 714 (5th Cir. 1974)).
451d. at pp. 1920 (citingHernandez2012 WL 398328, at *13).
461d. at p. 20 (citingHernandez2012 WL 398328, at *13).

471d. (citing Hernandez2012 WL 398328, at *14).

481d.

491d.



confirms the reasonableness of the lodestar am8ué. contends that the second factor, the
novelty and difficulty of the issues involvad,met because FOIA procedures are so difficult that
no other immigration attorney in the Eastern District of Louisiana is willing t@sept clients in
FOIA suitsand thiscase was made more difficult by the pressingetconstraints imposed by his
client’s pending deportation proceedifGahagan also argues that the third factor, the skill
required to litigate a FOIA case in federal court, is demonstrated by théh&dcno other
immigration attorney in this district or market takes these G&sBstning to the fourth factor,
preclusion of other employment, Gahagan asserts that he seeks an upward ridjusterethis
factor because he is a sole practitioner and was precftmladaccepting one worthy cass a
result of this case, causing him a loss in $5,000 in inc8ms.for the fifth factor, the customary
fee, Gahagan contends that his customary fee, along with other attorneys wice patA law
in this district, is $300 per hour where an attorney has more than eight years rdneesé
Addressing the sixth factor, whether the fee is fixed or contingent, and thathlézetor, the
nature and length of professional relationship between the attorney and the chagaGasserts
that he is representing himself pro°se.

Turning to the seventh factor, the time limitations imposed by the client or the
circumstances of the case, Gahagan contends that the circumstances in this oasd imp

considerable time constraints on Gahagard because there whttle time for unnecessary or

501d. at 21.

Sd.

521d.

531d. at 21-22.

541d. at 22 (citingHernandez2012 WL 398328, at *1416).

1d. at 22-23.



redundant work, this factor further confirms the reasonableness of the hours Gaipeyaied®
Gahagan asserts that the eligtaictor, the amount involved and the results obtained, is perhaps the
most important factot! Gahagan contends that he was successful in all three of his motions for
summary judgment and forced the government to conduct an adequate search, produce all
reponsive agency records, and produce an adedfizatghnindex>® Gahagan contends that the
ninth factor, the experience, reputation, and ability of the attorney, is agldiiegbe affidavits he
submitted from local attorney€ Gahagarseeks an upward adjustment pursuant to the tenth factor,
the undesirability of the case, which, he asserts, is intended to incentivize yatttrreccept
undesirable cases, especially in the civil rights corffe@iahagan asserts that he was forced to
file this litigation because the government refused to follow théaBOmandate in producing the
requested agency records araughnindex, and then refused to properly adjudicate Gahagan’s
appeal, “all while knowing that Mr. Weegar's deportation hearing was fast apprgat
Finally, addressing the twelfth factor, awards in similar cases, Gapag#as to the court’s ruling

in Hernandezawarding $300 per hour for an attorney with more than eight péarsperience

and $180 per hour for an attorney with approximately two yefirsxperiencé? Gahagan
acknowledges, however, that another section of the Eastern District of Louestandly awarded

only $200 per hour in a FOIA caSg.

561d. at 22.

571d. (citing Abner v. Kansas City So. Ry. C841 F.3d 372, 377 (5th Cir. 2008)).

%8d. (citing Rec. Docs. 46, 47, 57, 61).

591d. at 23 (citing Rec. Doc. 68).

601d. (citing Cooper v. Pentecqst7 F.3d 829 (5th Cir. 1996)).

611d.

621d. (citing 2012 WL 398328, at *14.6).

631d. (citing DaSilva v. U.S. Citenship and Immigration Sery®o. 1313, 2014 WL 775606, at *9 (E.D.
10



Gahagan asserts that a parntaf his fee request represents time spent in preparing this fee
application which is permitted under “fees on fees” litigation precédéntrthermore, Gahagan
asserts that he is entitled to recovery 46&25in costs pursuant to 5 U.S.C. § 552(a)(40(E)
which provides for recovery of costsFinally, Gahagan requests that the Court order Defesdant
to pay Gahagan within a reasonable amount of time, to be determined by the Courg,becaus
another litigation, it took Defendants more thayear to @y Gahagan his attorney’s fe¥s.

B. Defendants’ Arguments in Opposition to an Award of Attorney’s Fees

Defendand contendhat even if Gahagan is eligible for attorney’s fees, he is not entitled
to them®’ Alternatively, Defendarg asserthatevenif the Court finds that Gahagan is both eligible
for and entitled to attorney’s fees, the fee should be nominal given Gahagpanisal success”
in obtaining only one document, the Fora826, which CBP argued was no@sponsive?
Defendars argue that although the Court disagreed with CBP regarding the responspi¢hess
record, its withholding was not in bad faith and was reasofable.

Defendants contend that because the Court entered a judicial order requiring them t
release one page CBP’s possession, Gahagan is eligible for some attorney’s%esvever,

Defendants assert that merely obtainingaaighnindex does not make a plaintiff a prevailing

La. Feb. 24, 2014) (Africk, J.)).
641d. at 24 (citing Sierra Club v. Envtl. Prot. Agency69 F.2d 769, 808 (D.C. Cir. 1985)).
851d. at 24-25.
8 Rec. Doc. 62 at 1.
57 Rec. Doc. 63 at.
8d. at 1-2.
591d. at 2.

O1d. at 3.

11



party.”t Defendants assert that although Gahagan contends that he is eligiblerfeeyztfees
because the Court held that CBP and ICE did not perform reasonable searches, theu@edrt g
summary judgment in Gahagan’s favor only “to the extent that the supportingatieasifailed
to state adequate language sufficient for eithegrtiint to prevail on this poinf?Defendants
assert that the Court did not instruct ICE or CBP to conduct additional seandhas additional
documents were producéd|.

Furthermore, Defendants contend that Gahagan’s claim is insubstantzhbadandils
to meet any of the other four criteria in order to be entitled to attorney:$*®egendants contend
that Gahagan’s request is strictly personal, garnering no public heaetie was attempting to
utilize this FOIA proceedings a means to obtain discovery in his client's deportation proceeding
which is inappropriaté® In support, Defendants cite a district court case from the District of
Columbia where the court stated that “Congress clearly recognized thatlthevb@d beused
as a means of obtaining discovery from the Government and, significantly, in saslattarneys’
fees would not ordinarily be awardetf.Defendans asserthat although there is case law stating
that a successful FOIA plaintiff always achieves salegree of public benefit by bringing the
government into compliance with FOlAnd the benefit from the public disclosure of government

information, this “broadly defined public benefit” is not the benefit to which thitofais

1d. (citing Nw. Coal. For Alternatives to Pesticides v. Environmental Protection Ag2ibyF. App'x 10
(D.C. Cir. 2008)).

21d. at 3-4.
71d. at 4.
d.
51d. (citing Simon v. United StateS87 F. Suppl029 (D.D.C. 1984)).
) 61d. at 6 (citingHorsehead Indus., Inc. v. Environmental Protection Age®@9 F. Supp. 59, 67 (D.D.C.
1998)).

12



addressed’ Defendants alb assert that simply alleging that prosecution of a suit has compelled
an agency to improve the efficiency of its FOIA processing is not suffitiemeet the public
benefit criterion’® In addition, they contend that even if Gahagan did not have any emiam
interest in the material sought, “his personal interest in the material is so greatdigbstan
award of attorney’s fees’?

Finally, Defendants contend that Gahagan must show not only that Defendants made
withholdings in this case but also that such withholdings were unreaséhBigf=ndants assert
that the single document they withheld is a computer record that is only printed ifiquapby
CBP if it is required for a specific reason; but here, it was never prirgaads or executettf.
Defendants argue that they took a reasonable approach in withholding the doclsedénidmn
the agency’s understanding of the electronic sy$tem.

Defendants contend that even if Gahagan is entitled to an award of attornsy’kigee
award must be significantly reduced as it is excesSildefendant asserthat an hourly rate of
$300 is excessive as the Fifth Circuit recently affirmed a decisiongs&ahagan’s hourly rate at
$200 per houf* Defendang contendthat the Fifth Circuit rejected Gahagan’'s reliance on

Hernandez v. United States Customs and Border Protection Ageating that “$300 an hour

T1d. at 45 (citing Cotton v. Heymar63 F.3d 1115, 1120 (D.C. Cir. 199&)jis v. United State941 F.
Supp. 10681078 (D. Utah 1996)).

8]d. at 5 (citingRead v. FAA252 F. Supp. 2d 1108, 11 (W.D. Wash. 2003)).
71d. (citing Read 252 F. Supp. 2d at 111).

801d. at 7.

8l1d.

821d. at 8.

831d.

841d. (citing DaSilva v. U.S. Citizenship and Immigration Se®89 F. App’x 535 (5th Cir. 2014)).
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appeared to be atypically higf?’Defendang also assethat another section of the &arn District

of Louisiana, inSt. Stephen’s Missionary Baptist Church v. Tayilor2008, assessed an hourly
rate of $150 for a partner, where the partner was David J. Krebs, a skilled attdmeyex 25
yearsof experience in the area of the subjgigation.t° Defendarg asserthat Gahagan’s request
for $300 an hour is excessive as he is only eight years removed from law school anatitg maj
of his experience is handling immigration matters, not FOIA mattekscording to Defendants,
Gahagan’devel of experience would most likely classify him as a Senior Associatsatrba
law firm, entitling him to a rate of roughly $175 an h8tibefendang also contenthat in light

of the Johnsm factors, any award of attorney’s fees to Gahagan should be decreasethgi
amount of material produced in response to his broad FOIA requests and the reas@nablenes
Defendarg’ withholdings® Because, DefendantissertGahagan was largelynsuccessful, he
should be compensated only for the time spent on successful &dmmipport, Defendastcite

a District Court for the District of Columbia cag&g#ectronic Privacy Information Center v. United
States Department of Homeland Secunityiere the court stated that the plaintiff could recover
fees for work done only on his successful claims and then consider whethercdss alatained

on those claims is proportional to the efforts expended by cotinsel.

851d. at 8-9 (citing DaSilva 599 F. App’x at 543)).

861d. at 7 (citing No. 05294, 2008 WL 4057162 (E.D. La. Aug. 29, 2008)).
871d. at 10.

8d. at 16-11.

81d. at 11.

°0d.

911d. (citing 982 F. Supp. 2d 56, 60 (@.C. 2013)).
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Defendants ats assert that Gahagan’s claim for attorney’s fees should be reduced for his
use of poor billing judgmer Citing the Fifth Circuit inSaizan v. Delta Concrete Produgcts
Defendand asserthat the burden is on the plaintiff to show the reasonableness of the hours billed
and the use of billing judgment, including documentation of the hours charged and those written
off as unproductive, excessive, or redunddmdefendants contend that although Gahagan has
litigated several FOIA casestihe past, he somehow researched for 7.3 hours before drafting the
instant complaint for 3.5 houPé Furthermore, Defendants assert that Gahagan filed three motions
for summary judgmenbut the majority of each was “bloated with the same canned casafaw an
statutory guidancg® Defendants also assert that Gahagan's research time is excessive and
althoughGahagan asserts that he spent 10.9 hours to research and draft the instant motion, the
motion is virtually identical to the motion filed in No.-P233,Gahagan v. USCL¥
C. Gahagan’s Arguments ifrurther Support of an Award of Attorney’s Fees and Costs

In reply, Gahagan asserts that although Defendants assert tblairhiss not substantial
pursuant to 5 U.S.C. 8§ 552(a)(4)(E)(ii), the “not insubstdintest applies only when a plaintiff
seeks fees under the theory that there was a “voluntary or unilateral changgiom bysthe
agency,” not when a plaintiff has prevailed pursuant to a judicial 8fdier.response to
Defendants’ argument that Gahagan’s FOIA request “strictly a personal request,” Gahagan

asserts that inlernandezwhich he asserts was factually and legally similar, the court rejected this

921d. at 12.

% d. (citing 448 F.3d 795, 799 (5th Cir. 2006)).
941d. (citing Rec. Doc. 62 at 2).

%|d. at 13.

%d.

97 Rec. Doc. 67 at 2.

15



argument® Addressing Defendants’ arguments regarding the fact that Gahagan usedF®IA
means of discovery, Gahagan asserts that FOIA is the exclusive means thatraees in
Immigration Court proceedings must use to obtain documents for use in the procgtdings.
Gahagan also rerges his arguments regarding the benefit the puddrived fom his FOIA
requestas well as his assertion that he did not receive any commercial benefit and irstfact lo
income by having to refuse another c8eGahagan also contends that the couttiémnandez
rejected the Gvernment’s argument that a plaintiffnst entitled to attorney’s fees because the
nature of his interest in the records is as a means of disctVery.

Turning to whether th®efendantswithholding had a reasonable basis in I&ahagan
contends that here the Defendafitstalcitrant and oharate action of knowingly misrepresenting
case law, which unnecessarily dragged out this litigation, served only tottheaequestor.292
Gahagan contends that Defendants have not satisfied their burden of showing that they had a
colorable or reasonabbasis for not disclosing the material until after Gahagan filed%uit.

Gahagan contends that Defendairt opposing the requested hourdye, cite cases as old
as 1996, citmo cases within the last seven years, and only two cases within the lgesartgh*
Gahagan contends that DdaSilva a case cited by Defendanthe court divided the plaintiff's

single FOIA cause of action for the purpose of granting and denying attorney’arfd reduced

98 d. at 3 (citingHernandez v. United States CustofnBorder Protection Agen¢iNo. 164602, 2012VL
398328, at *8 (E.D. La. Feb. 7, 2012) (Barbier, J.)).

991d. (citing Jarno v. Dep’t of Homeland Se865 F. Supp. 2d 733, 740 (E.D. Va. 2005)).
10|d. at 34.

1011d. at 6 (citingHernandez2012 WL 398328, at *1€.1).

10219, at 7 (citingBlue v. Burea of Prisons570 F. 2d 529, 533 (5th Cir. 1978)).

1031d. at 7-8 (citing Davy v. Cent. Intelligence Agendp0 F.3d 1155, 1163 (D.C. Cir. 2008)).

1041d. at 8.
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the plaintff's awardby more thar8B5%1% Gahagan asserts that no other court has followed this
division scheme sinc¥® Gahagan also contends that Defendants have submitted no direct
evidence to contradict Gagahan’s affidavits from local attorneysmiafiiy that $300is the
prevailing rate for attorneys of comparable experi¢fit&ahagan asserts that he is viebwn

as a local and national expert in FOIA who has been asked twice to teach a continding lega
education course on FOIA by the American Immigration Lawyessogiationt®® Finally,
Gahagan asserts that although USCIS contends that his claim should beededueaso the

amount of material produced, an agency cannot put a requestor through the time and expense of
enforcing FOIA compliance and then complain that the resources expended wégopoion

to what was obtainetf?

Ill. Law and Analysis

A. Legal Standard

When a plaintiff brings a lawsuit under FOIA, a court “may assess agaithstitiee States
reasonable attorney fees aather litigation costs reasonably incurred in any case under this
section in which the complainant has substantially prevaft€drhe Supreme Court has stated
that “[tlhe basic purpose of FOIA is to ensure an informed citizenry, vital to theduimgt of a

democratic society, needed to check against corruption and to hold the governorsabtedoint

1051d. at 8-9 (citing No. 1313, 2014 WL 775606, at *7 (E.D. La. Feb. 24, 2014) (Africk, J.)).
106d. at 9.

107 |d

1081d, (citing Rec. Docs. 65, 626).

1091d. at 10 (citingHernandez. United States CustomsBbrder Protection Agen¢iNo. 164602, 2012
WL 398328, at *8 (E.D. La. Feb. 7, 2012) (Barbier, J.)).

105 U.S.C. § 552(a)(4)(E)().
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the governed*! The Fifth Circuit has recognized that FOIA’s attorney fee provision plays a
critical role in effectuating this purpose:

Congress evinced its strong desire, by enacting the FOIA, to establish alnationa
policy of open government through the disclosure of government information. . . .
A crucial means of implementing this policy is a liberal attorney fee provision. The
fee provision is designed t@move the barriers a private individual faces in
insuring government compliance with the policy of open government. . . . Thus, the
fee provision serves three clear policies. First, it acts as an incentivaviate pr
individuals to pursue vigorously tinelaims for information. It allows litigants to
overcome barriers, most particularly the need for legal fees and legal st
government may erect in an effort to escape compliance with the law. This same
incentive is necessary where an attorsegking information is utilizing his or her

own services. Second and third, the provision serves a deterrent and, to a lesser
extent, a punitive purpose. Congress recognized the practical effect of the fee
provision is that, if the government had to pegdl fees each time it lost a case, it
would be much more careful to oppose only those areas it had a strong chance of
winning. . . . The fee provision is designed to deter the government from opposing
justifiable requests for information under the FOIA and to punish the government
where such opposition is unreasonable. These goals apply with equal force where
an attorney litigant proceeds pro’dé.

The basic framework for determining whether an award of attorneyssdie@ costs is
appropriate is a twstep analysis. First, the Court must determine the threshold issue of whether
the FOIA litigant is “eligible” for a fee award. In order to be deemedt#&dor a fee award, the
plaintiff must have “substantially prevailed” in the underlying FOIA lawStiA plaintiff can be
said to have “substantially prevailed” if he has obtained relief through e{therjtdicial order,
or an enforceable written agreement or consent decree; or (II) a voluntarjateral change in

position by the agency, if the cotaant’s claim is not insubstantiat™* If a court determines

111 John Doe Agency v. John Doe Cor93 U.S. 146, 152 (1989) (citations omitted).

112 Cazalas v. Dep't of Justic@09 F.2d 1051, 1057 (5th Cir. 1983) (internal quotations and citations
omitted).

135 J.S.C. § 552(a)(4)(E)(i).
145 U.S.C. § 552(a)(4)(E)(ii)dl).
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that a plaintiff is “eligible” for an award of attorney’s fees, the toext evaluates whether the
plaintiff is entitled to such an awatd® This determination is left to the sound discretidrihe
district court!!® In exercising this discretion, however, the court must consider four factors: “(1)
the benefit to the public deriving from the case; (2) the commercial benefit tonipdagmant; (3)
the nature of the complainant’s interest in the records sought; and (4) whether tmengon's
withholding of the records had a reasonable basis in Y&l four factors are to be weighed as
guides to the court’s discretion in FOIA attorneys’ fees awards and no oneigatispositive!'®
B. Analysis

1. Gahagan'’s Eligibility for an Award of Attorney’s Fees

Gahagan contends that he is eligible for an award of attorney’s fees puesbahS.C8
552(a)(4)(e)(i) because the Court issued multiple Orders compelling US@I&luce a legally
adequaté&/aughnindex, conduct a legally adequate search, and produce recordsriaraanera
inspectiont!® Gahagan also asserts that the Fifth Circuit has held that when the government
“delayed in releasing the documents and [the Plairditfjnot receive the documents until after
the [government] was served with suit,” the Plaintiff has “substantially ieeva2° Therefore,
Gahagan contends that he has substantially prevailed by causing the productionmfdstede

information from thegovernment because Defendants have given no reasonable excuse for their

115 State of Texas v. Interstate Commerce Com@86 F.2d 728, 730 (5th Cir. 1991).
116 BJue v. Bureau of Prison§70 F.2d 529, 533 (5th Cir. 1978).

117 Id

1181d. (holding that the district court abused its discretion in denying an awattofey’s fees afir
finding that there was no benefit to the public deriving from the @adaliscussing none of the other factors).

119Rec. Doc. 62 at 5.

1201d, at 6 (citingBatton v. Internal Revenue Servi@d8 F.3d 522, 526 (5th Cir. 2013)).
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refusal to conduct a legally adequate search, produce all responsive ageras; gmoduce a
legally adequatévaughnindex before Gahagan filed suit and three motions for summary
judgment!?!

Defendants assert that although Gahagan suggests that he is eligibterfmyat fees
because Defendants were required to fdeaaghnindex, Defendants cite a District of Columbia
Circuit case,Northwest Coalition for Alternatives to Resdes v. Environmental Protection
Agency where the court concluded that an order compelling the productiovadghnindex,
without more, is insufficient to make a plaintiff a “prevailing party” to suppodaam for
attorney’s feed??2 Defendantslsocontend that the Court’sr@er granting summary judgment in
favor of Gahaganwhich concludedhat CBP and ICE did not perform reasonable searcloes
not make Gahagan eligible for attorney’s fees because after supplementaitibedavere filed,
the Court did not require that additional searches be comptétedbwever, hereDefendants
acknowledg that the Court also ordered themdt®ase a Form826 in CBP’s possession, which
was originally withheld by CBP as naoasponsive and therefgrigis urdisputed thaGahagan is
eligible for some attorney’s feéét

Furthermore, Gahagan contends, and Defendants do not contest, that Gahagan received
151 documents after he filed suit, and that it wasn't until July 23, 2015, after Gahadamdil
third motion for summary judgment, that ICE provided 56 pages of docurfi@mdthough

Defendants focus upon the fact that the Court only ordered the production of orfe speci

1211d. at 8 (citingBatton, 718 F.3d at 526).

122Rec. Doc. 63 at 3 (citing 275 F. App’x 10 (D.C. Cir. 2008)).
1231d, at 4.

1241d. at 3.

125Rec. Doc. 67 at-3B n.2.
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document, Defendantio not address Gahagan’s contention that he is eligible for attsrfess
based upothe Defendantsvoluntary or unilateral change in positio®® Accordingly, Gahagan
has demonstrated that he is eligible for attorney’s fees both as aokdlét Court’'s Order
requiring Defendants to produce the For82b, as well aPefendants’ voluntary disclosure of
documents following the commencement of this suit.

2. Gahagan’s Entitlement to an Award of Attorney’s Fees

Gahagan asserts that he is entitled to attorney’s fees because: (1) libelgnNed a
benefit from this case; (2) Gahagan did not obtain any commercial benefit frolamtbist; (3)
he filed this suit in order to obtain documents for his client's deportation proceedingd)and (
Defendand havenot satisfiedheir burden to show thahar withholdingshad a reasonable basis
in law.*?” Defendants contenithat Gahagan is not entitled to attorney’s fees because the request
was strictly personal and garnered no public benefit, Gahagan used thi®hitagta means of
discovery in his client’'s deportation proceedings, and Gahagamdtaslemonstrated that
Defendang’ withholdingswere unreasonabfé® The Court will address each of these arguments
in turn.

(@) Public Benefit

Gahagan, citing the Fifth Circuit iBlue v. Bureau of Prisongsserts that this litigation

resulted in a public benefit because a successful FOIA plaintiff always aotaéndegree for the

benefit of the public by bringing the government into compliance with FOIA anddwyiag the

1265 U.S.C. § 552(a)(4)(E)(ii).
127Rec. Doc. 622 at 9-18.

128Rec. Doc. 63 at-8.
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benefits assumed to flow from the public disclosure of government informatidhe court also

held however, in weighing this factor, that a court should take into account “the d#gree
dissemination and likely public impact that might be exg@:dtom a particular disclosuré®®

The court stated that this factor “does not particularly favor attorneysivieere the award would
merely subsidize a matter of private concern; this factor rather speaks fomahvalere the
complainant’s victory idikely to add to the fund of information that citizens may use in making
vital political choices.*®! Therefore, Gahagan may not rely upon this general benefit in order to
establish that this first factor has been met.

Gahagan also citeBavy v. Central Irglligence Administrationa D.C. Circuit case, in
support of his contention that he is “the quintessential requestor of governmentaindo
envisioned by FOIA¥2 However, inDavy, the plaintiff sought information regarding the
individuals allegedly involved in President Kennedy’s assassination, and haigdiskat the
released documents provided new information bearing on the controversy over a contention tha
the Central Intelligence Administration was involved in the assassinatiot®*piBahagan’s
request of documents pertaining specifically to his client, for use in his clidapsrtation
proceedings, does not serve the public in a similar way as the information rdqué&xey.

However, Gahagan also asserts that the public benefitted from tvermgment’s

compliance with his FOIA request because the government’s response “workeddo/@rthe

129Rec. Doc. 622 at 9 (citing 570 F.2d 529, 533 (5th Cir. 1978)).
130BJue 570 F. 2d at 533.

1311d. at 533-34.

122 Rec. Doc. 67 at 4 (citing 550 F.3d 1155, 1157 (D.C. Cir. 2008)).

133550 F.3d at 1159.
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integrity of Immigration Court proceeding$3*In support, Gahagan citdarno where a judge in

the Eastern District of Virginia concluded that the giffie success on his FOIA claim
contributed to the legitimacy of the immigration and asylum protss.Jarna, the court cited a
District of New Jersey caskandano v. United States Department of Justiaethe proposition

that “[a]ttorney’s fees arappropriate where a FOIA response helps protect the public’s interest in
the ‘fair and just’ administration of justicé® The court inJarno stated that the release of
documents to the plaintiff allowed the Immigration Court to make a determinased eall the
relevant evidence regarding the plaintiff's political asylum case, thgredserving the fairness
and legitimacy of the proceeding¥.In this case, after filing suitGahagan has received 151
records and on October 20, 2015, the Court ordered CBP to produce any segregable portion of the
previously withheld Form-826138 Gahagan represents that the documents “will be used in Mr.
Weegar’'s immigration proceedings so that the Judge can make an informedradten based

on all of the relevant evigee."*° Accordingly, the Court concludes that the public benefit factor
weighs in favor of an award of attorney’s féegsause the disclosure of the documents contributes

to the legitimacy of the immigration proceedings.

134Rec. Doc. 62 at 9 (citinglarno v. Dep't of Homeland Se865 F. Supp. 2d 733, 738 (EX2a. Apr.
18, 2005)).

135d. (citing 365 F. Supp. 2d at 739).

136365 F. Supp. 2d at 739 (citimgindano v. U.S. Dep’t of Justic@73 F. Supp. 884, 892 (D.N.J. 1994)).
137 |d

138Rec. Doc. 621 at 9; Rec. Doc. 57 at 17.

139 Rec. Doc. 67 at 5.
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(b) Commercial Benefit
Gahagan asserts that he filed this lawsuit bechadea duty to obtain the information
needed to effectively represent his client in immigration court proceetfi@ahagan asserts that
he received no commercial benefit and actuallyilksome by having to refusenew caseéue to
the timeconsuming nature of the litigatidfit Defendantsdo not appear to contest Gahagan'’s
assertion that he obtained no commercial benefit, arguing only that Gahagaormp@terest in
the requested matal outweighs this facto¥*? Therefore, the Court finds that this factor weighs
in favor of an award of attorney’s fees.
(© Nature of Plaintiff's Interest in the Records
Gahagan asserts that because he sought the records in order to assistt his lulsen
removal proceedings, this factor weighs in favor of an award of attorremgs*f On the other
hand, Defendastcontendhat Gahagan is not entitled to an award of attorney’s fees because
Gahagan’s personal interest in the records outweighs thefathers. 4
Gahagan contends thathternandezanother section of the Eastern District of Louisiana
determinedhat thisfactor weighed in favor of an award of attorney’s fees where the plaintiff
sought the requested records to ensure that he was afforded a full and fair indaisrending
deportation proceedintf> Gahagan asserts that the court stated that the plaintiff's interest, while

personal in nature, also implicated the strong public interest in preserving thesacton of

140Rec. Doc. 62 & 11.
141 Id.

142Rec. Doc. 63 at 5.
143Rec. Doc. 622 at 15.
144 Rec. Doc. 63 at 5.

5Rec. Doc. 622 at 12 (citing 2012 WL 398328, at *11).

24



justice in our ation’s immigration courts$*® The court ifHernandeZoundthe Eastern District of
Virginia case Jarng, which Gahagan also cites, instructi¥’éThe court inJarng, in discussing
this factor, explained that the plaintiff's central interest in that caseoxfasce the defendant to
disclose the requested documents in order to facilitate the fair adjudicticnpolitical asylum
case in Immigration Court and, although this was his main motivation, the publit denged
from the released documents dmigl case overall was substanti#lin Jarno, the court stated that
“[a]ttorney’s fees are appropriate where a FOIA response helps plroggmibblic’s interest in the
fair and just administration of justice®

In opposition, Defendastcitea Western Disict of Washington casdRead v. Federal
Aviation Administrationwhere the court concluddidat although the plaintiff had no commercial
interest in the requested records, his personal interest was sufficient tatenotivao pursue the
FOIA litigationand therefore, although the commercial benefit factor weighed in favoarafrgy
attorney’s fees, the factor was outweighed by the nature of the plaintiéfre$ti™® In Read the
plaintiff sought records from the Federal Aviation AdministrafihnThe opinion does not
explain, however, what information the requested records contained or why thefplanteéd
the records. Therefore, the Court does not Redd which is not binding, persuasive. Gahagan’s
asserted interest in this case was motivated by his desire to effectivelyer@phnis client in his

removal proceedingsAs in Hernandez the Courtconcludesthat Gahagan’s interest in the

146 |d

1472012 WL 398328, at *10.

148 Jarno v. Dep’t of Homeland Se@65 F. Supp. 2d 733, 7340 (E.D. Va. 2005).
149365 F. Supp. 2d at 739.

0Rec. Doc. 63 at 5 (citing 252 F. Supp. 2d 1108, 1111 (W.D. Wash. 2003)).

51Read 252 F. Supp. 2d at 1109.
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requested records also implicates the strong public interest in preserving tinestdtion of
justice in oumation’s immigration courts.

Defendand also assethat an award of attorney’s fees is inappropriate in this case because
Gahagan used the FOIA litigation as a means of discovery in his client's deportat
proceeding$®? In support, Defendastcitecase from the D.C. Circuit, the District Court for the
District of Columbia, the District of Utah, and the Northern District of Califqistating that when
FOIA is used as a discovery tool, an award of attorney’s fees is inagtedptiGahagan cites
Hernardez Jarno, and two Board of Immigration caségatter of Henriquez Riverand Matter
of Khalifah in support of his assertion that there is no right to discovery in immigration
proceedings, and that FOIA is the exclusive means that a respondent igrdimmi Court
proceedings must use to obtain documétftin Matter of Khalifah the Board of Immigration
Appeals specifically stated that there is no right to discovery in deporfaiceedings®® As the
cases cited by Defendardemonstrate, a concern abausing FOIA as a discovery tool arises
when the plaintiff has used FOIA “as a substitute for discovery in privatatidig with the
government.®®®Here, Gahagan had no other option in obtaining these records. Furthermore, none

of the cases cited by Defeanulsinvolve deportation proceedings. Therefore, the fact that Gahagan

152Rec. Doc. 63 at 5.

1531d. at 5-7 (citing Nationwide Bldg. Maint., Inc. v. Samps&®9 F.2d 704, 712 (D.C. Cir. 1977);
Horsehead Indus., Inc. v. ERP899 F. Supp. 59, 67 (D.D.C. 1998}lis v. United State€941 F. Supp. 1068, 1079
(D. Utah 1996)Md. Dep't of Human Res. v. Sullivar88 F. Supp. 555, 563 (D.D.C. 1998)mon v. United States
587 F. Supp. 1029 (D.D.C. 1984uam Contractors Ass'n v. Dep't of Lah&70 F. Supp. 163, 169 (N.D. Cal.
1983)).

154 Rec. Doc. 622 at 13-14 (citingHernandez2012 WL 398328, at *1Qtarng, 365 F. Supp. 2d at 740;
Matter of Henriquez River®5 I&N Dec. 575, 579 (BIA 2011 Matter of Khalifah 21 I&N Dec. 107, 112 (BIA
1995)).

15521 1&N Dec. 107, 112 (BIA 1995).

156 Sampson559 F.2d at 712.
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used FOIA in the instant litigation in order to obtain records to be used in a deportatia@dprgce
does not weigh against an award of attorney’s fees.
(d) Reasonableness of the Government’s Withholdsg

Finally, Gahagan asserts that Defenddragvenot satisfied theiburden to show thadheir
withholdings werereasonablé®’ In opposition, Defendants contend that Gairahas failed to
demonstrate that Defendants’ withholdingere unreasonabl&? Defendants contend that the
document in question is a computer record that is printed in paper form only when it isreeloe s
upon an individual who has been arrested or detained in order to provide him with notice of his
rights1®® Defendants contend that Mr. Weegar was never detained or arrested by CBP and
therefore the Form826 was never printed, served, or exectféd@herefore Defendants contend
thattheir decision not to provide the documeras reasonable in light of their understanding of
the agency’s electronic systéef.

The Fifth Circuit inBlue v. Bureau of Prisonstated that the reasonableness of the
government’s withholding factor weighs in favor of an awarattdrney’s fees if the agency’s
nondisclosure “was designed to avoid embarrassment or thwart the reqtié€ahagan asserts
that the burden is on Defendants to show their withholding is reasonable, but cites no Fifth
Circuit precedent for this assien. The D.C. Circuit irDavy v. Central Intelligence Agenbgld

that this factor requires a court to answer not whether the plaintiff hasatfliety shown that the

157Rec. Doc. 622 at 18.
158 Rec. Doc. 63 at 7.
159 |d

160 |d

6l1d. at 8.

162570 F.2d 529, 534 (5th Cir. 1978).
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agency was unreasonable, “but rather whether the agency has shown that it hdorable ar
reasonable basis for not disclosing the material until after [the plainkff] $uit.”2°® However,
even if demonstrating this factor is Gahagan’s burden, the Condludesthat Gahagan has
demonstrated that the agency’s failure to disclose was unreasonable.

The Fifth Circuit has held that FOIA’s disclosure exemptions are “explicitly ldrig
statute and should be construed narrow} The withholding at issue in this case was not based
upon any statutory exception, but rather the governmstdtement that the requested documents
were of no consequence because the document was never printed, served, or executeut, The C
in grantingin part Gahagan’shird motion for summary judgmentdietermined that Defendants
had not met their burden establishing the validity of CBP’s decision to withhold For826 on
the grounds that it was naasponsive, and concluded that the withheld Fe&2d was responsive
to Gahagan’'s FOIA reque¥t Although Defendants contend thaey did not act unreasonbgb
in withholding the documenthe Supreme Court hdseld that FOIA establishes a “strong
presumption in favor of disclosure,” and accordingly “places the burden on the [government]
agency [to which a request has been made] to justify the redactiombfyidg information in a
particular document as well as when it seeks to withhold an entire docufifeRérefore, in
light of the clear precedent of the Supreme Court and the Fifth Circuit, Gaegdamonstrated

that Defendarst actions in witmolding the requested documevdreunreasonable.

163550 F.3d 1155, 11683 (D.C. Ci. 2008).
164 Batton v. Evers598 F.3d 169, 175 (5th Cir. 2010) (citations omitted).
165Rec. Doc. 57 at 15.

166 .S. Dep't of State v. Ra§02 U.S. 164, 173 (1991).
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(e) Conclusion

Considering that all four factors weigh in favor of an award of attorney’s tree€ourt
concludes that an award of attorney’s fees is appropriate.

3. The Reasonableness of Gahagan’s Requested Attorney’s Fees

Gahagan requests an award of $34,777 in attorney’s fees, representing $38@ ér
hour, as well as costs in the amount of $4697@efendant opposehis awardon the grounds
that: (1) Gahagan’s requested rate of $300 is inappropriate and unsupported bysethar tte
district; (2) in light of theJohnsonfactors, any award should be reduced given the amount of
material that was produced in response to Gahagan’s broad FOIA requebts i@agdnableness
of Defendants’withholdings; (3) Gahagan should only be compensated for time spent on
successful claims; and (4) Gahagan exercised poor billing juddffent.

Courts in the Fifth Circuit eragge in a twestep process to assess attorney’s fees. First, a
lodestar is calculated by multiplying the number of hours reasonably expendedpbyrapriate
hourly rate in the community for such wof®. “There exists a strong presumption of the
reasonablesss of the lodestar amourt{® However, after calculating the lodestar, a district court
may decrease or enhance the amount of attorney’s fees based on the relght®af the twelve

factors set forth idohnson v. Georgia Highway Express, HtThese factors are: (1) the time

167Rec. Doc. 671 at 8.
168 Rec. Doc. 63 at-8.3.
169 Saizan v. Delta Concrete Prods. C#48 F.3d 795, 799 (5th Cir. 2006).

1701d. at 800.

171 Bjack v. SettlePou, P.C732 F.3d 492, 502 (5th Cir. 2013). Traditionally, courts have considered the
factors set forth idohnson v. Ga. Highway Express, |m88 F.2d 714, 7149 (5th Cir. 1974) when calating
attorney’s fees. IPerdue v. Kenny A. ex. rel. Wirb§9 U.S. 542, 55651 (2010), the Supreme Court noted that
the Johnsorfactors were “[o]ne possible method” for determining reasonable agteriees, but that the factors
“gave very little actual guidance to district courts. Setting attorrfeg's by reference to a series of sometimes
subjective factors placed unlimited discretion in trial judges and prodlisgearate results.” Sind®erdue however,
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and labor required to litigate the matter; (2) the novelty and difficulth@fissues; (3) the skill
required to properly litigate the issues; (4) whether the attorney had to rdfasavotk to litigate
the case; (5) the attay's customary fee; (6) whether the fee is fixed or contingent; (7) whether
the client or case imposed time constraints; (8) the amount involved and results of®ities;
experience, reputation, and ability of the attorney; (10) whetheragdeewas “ndesirable;” (11)
the type of attorneglient relationship and whether the relationship was-&tagding; and (12)
awards made in similar cas€$.The lodestar may not be adjusted due tdohnsonfactor,
however, if the creation of the lodestar award, multiplying the number of heasemably
expended on the case by an appropriate hourly rate in the community for suchineady; took
that factor into accourtt’® Such reconsideration is impermissible double-couritifig.

The Court wll first address the requested hourly rate. “Reasonable’ hourly i@tes$d be
calculated according to the prevailing market rates in the relevant commtipithe applicant
bears the burden of producing satisfactory evidence that the requested abtmad with

prevailing market rate¥® which necessarily includes an affidavit of the attorney performing the

the Fifth Circuit and the Eastern Distridtloouisiana have continued to weigh thehnsorfactors when considering
whether to decrease or enhance the lodestar in attorney’s feeSemes.g., Ransom v. M. Patel Enters., [Fig4
F.3d 377, 388 n.17 (5th Cir. 2018}lack v. SettlePou, P.C732F.3d 492, 502 (5th Cir. 2013)jtier v. Worley
Catastrophe Response, LLSo. 11241, 2012 WL 161824, at *22 (E.D. La. Jan. 18, 2012) (Wilkinson, M.J.).
Accordingly, this Court does the sansee Ahmed v. Bros. Food Mart, et &lo. 135948, Rec. Doc.3(E.D. La
Sept. 12, 2014) (Brown, J.).

172 Johnson v. Ga. Highway Express, |M88 F.2d 714, 7129 (5th Cir. 1974).
173 Saizan v. Delta Concrete Prods. C#48 F.3d 795, 800 (5th Cir. 2006).
174 |d

5 McClain v. Lufkin Indus., Inc649 F.3d 374, 381 (5%ir. 2011) (quotindg3lum v. Stensqm65 U.S.
886 (1984)).

1786 Blum, 465 U.S. at 897.
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work and information of rates actually billed and paid in similar laws{it&Vhen an attorney’s
customary billing rate is the rate at which #Hteorney requests the lodestar to be computed and
that rate is within the range of prevailing market rates, the court should cotmssdeate when
fixing the hourly rate to be allowed’ A court abuses its discretion when it awards attorney’s
fees withow “a reasonably specific explanation for all aspects of a fee determiniattuding

any award of an enhancemeht®’

In support of his request for a rate of $300 per hour, Gahagan submits his own declaration
stating that his normdilling rate is $300 per hour, as well as the declarations of three other
attorneys who practice within the Eastern District of Louisiana and #sseGahagan is a “known
expert in the field of immigration law and the Freedom of Information Acbindiana” and that
they are not aware of other attorneys in the Eastern District of Loaiatlan would perform these
types of services for less than $300 per hdgftih addition, Gahagan submits invitations he has
receved for speakingngagements, as well e 2016 edition of Super Lawyers Magazine listing
Gahagan as a Super Lawyer Rising $taGahagan also asserts that he is the owner of The
Immigration Law Firm of New Orleansho specializes in the areas ofmmgration law and the
Freedom of Information Actis the current Federal Litigation Chairman for thenérican
Immigration Lawyers AssociatioMidsouth Chapter, and additionally submits a list of 22 cases

that he has litigated or is currently litigating @wving immigration, FOIA, or botA®2 In support

1771d. at 895 n.11.

178 La. Power & Light Co. v. Kellstron®0 F.3d 319, 328 (5th Cir. 1995).
1% perdue 559 U.S. at 558.

180Rec. Docs. 65, 626, 6712 at 1213.

181 Rec. Doc62-5 at 56, 671 at 73.

182Rec. Doc. 65.
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of his assertion that $300 per hour is the prevailing market rate, Gahagatecitaadezstating

that in a factually and legally similar FOIA case, the court awarded $30tbpeto an attorney

with more han eight years afxperience® However, in opposition, Defendants contéinat the

Fifth Circuit in 2014 recently rejected Gahagan’s argument in a case withdisitoitent and
briefing” that an award of $300 per hour was appropriate, stating that uhetleereconcluded

that “$300 per hour appeared to be atypically hifAThe Fifth Circuit, inDaSilva v. United
States Citizenship and Immigration Servjadfirmed the district court’s award of an hourly rate

of $200 per hour for Gagahan, noting that such an hourly rate was “within the middle of the
range. &

The Court notes that the affidavits submitted by Gahagan are from attorneys wodting
in the field of immigration law, but in “family law, personal injury and businesstitigd “estate,
sucession, real estate and commercial law,” and “criminal and plaintiff work,” amndftre are
not persuasive in determining the market rate for immigration attorneys aneystomolved in
FOIA litigation.* Nor does Gahagan provide information regardatgs actually billed and paid
in similar lawsuits to support his claim for an hourly rate of $300.

Although Defendants do not submit any evidence challenging Gahagan’s adfidavit
declaration, they assert that a review of the applicable jurisprudeesenot support an hourly

rate of $300 per hour for an attorney with87years of experiencé’ Defendants cite a Fifth

183 Rec. Doc. 622 at 18-19.

184 Rec. Doc. 63 at-® (citing DaSilva v. United States Citizenship & Immigration Se®9 F. App’x
535, 543 (5th Cir. 2014).

185599 F. App’x at 543.
186 Rec. Docs. 6B, 671 at 12.

187Rec. Doc. 63 at 9.
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Circuit case, several cases from the Eastern District of Louisiana, as welbassiana Fourth
Circuit Court of Appeal case, all dded in the last twenty years, in which courts have awarded
less than $300 per hour, including a case decided in 2008 where another section of the Eastern
District of Louisiana awarded $150 per hour for a partner and $140 an hour for a jumier }ért
anda 2005 case in which the Louisiana Circuit Court of Appedérminedhat $200 per hour
was not a rate in excess of community stand&ftidowever,the most recent of theases cited
by Defendants was decided seven years ago, anefdhe these cases hold substantially less
weight regarding the current prevailing rates in the New Orleans area.

This Court in No. 142233, Gahagan v. United States Citizenship and Immigration
Servicesin a March 212016 Order, concluded that $200reur wasan appropriatéhourly rate
for Gahagargiven hiseight years of experience in immigration law and F&ANN concluding
that $200 was the appropridteurly rate, the Court noted thtite Fifth Circuitrecently held that
a dstrict court that had awarded Gahagan $200 per hour in attorney’s fees was wittsorbtsodi
as $200 per hour was in the middle of the range of rates for attorneys with Gahagaiéseadiér
The arguments made in Gahagan’'s motion for attorney’'s fe€ahagan v. United States

Citizenship and Immigration Servicase almosidentical tothe arguments made in the instant

188, (citing St. Stephen’s Missionary Baptist Church v. TayiNw. 05294, 2008 WL 4057162 (E.D. La.
Aug. 29, 2008) (Knowles, M.J.)).

1891d. (citing Motton v. Lockheed Martin Corp2003CA-0962 (La. App. 4 Cir. 3/5/05), 900 So. 2d1).

190 No. 142233,Gahagan v. United States Citizenship and Immigration Sepvias Doc. 59 at 39 (citing
Kennedy v. Generator & Utility Serv. CorfNo. 122499, 2013 WL 3456974, at *2 (E.D. La. July 9, 2013)
(Wilkinson, M.J.) (finding that $160 péour was within the range of reasonable rates for an attorney withtalmos
six years of experiencegulf Coast Facilities Mgmt., LLC v. BG LNG Servs., LN©. 093822, 2010 WL
2773208, at *6 (E.D. La. July 13, 2010) (Roby, M.J.) (finding a rate of $&BAqur reasonable for an attorney who
had been practicing for a little over six yeatdgrks v. Standard Fire Ins. CaNo. 091947, 2010 WL 487403, at
*2 (E.D. La. Feb. 3, 2010) (Roby, M.J.) (finding that a rate of $185 per hour as@nable for an tarney with
seven years of experience)).

911d. (citing DaSilva v. United States Citizenship & Immigration Se®@9 F. App’x 535, 543 (5th Cir.
2014).
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motion. Gahagan has provided the Court with no reason to eealifferentdetermination
regarding the appropriate hourly rate this case and the Court sees no reason to do so.
Accordingly, the Court concludes that $200 per hour is appropriate.

Next, the Court turns to the number of hours reasonably expended on this litigation. The
Fifth Circuit in Saizan v. Delta Concrete Products Gtated that a plaintiff seeking attorney’s
fees has “the burden of showing the reasonableness of the hours billed and,ethps¢faliso
charged with proving that [he] exercised billing judgment. Billing judgmesquires
docunentation of the hours charged and of the hours written off as unproductive, excessive, or
redundant.?®> Gahagan contends that he has reasonably expended 100.6 hours on the merits of
the litigation and 15.3 hours on the instant molitrin support, he attaels his time records
documenting the time he spent working on both the merits of the litigation and the instant
motion 1®*In opposition, Defendants assert that although Gahagan has litigated several $§63IA ca
in the past, he spent 7.3 hours researching before spending 3.5 hours drafting the complaint and
the majority of his motions for summary judgment are “bloated with the sanmed caselaw and
statutory guidance (as (Bahagan v. USC|94-2233).1%

Although Gahagan asserts that he has exercised bjlidigment in compiling the
record!® Gahagan has not documented any hours “written off as unproductive, excessive, or

redundant” and therefore has failed to meet his burden of showing that he exerciagd billi

192448 F.3d 795, 799 (5th Cir. 2006).
193Rec. Doc. 671 at 8.

941d. at 2-5.

195 Rec. Doc. 63 at 1243.

1% Rec. Doc. 65 at 3.
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judgment!®’ “The proper remedy when there is no evidence of billing judgment is to reduce the
hours awarded by a percentage intended to substitute for the exercise ofurijmgent.% In

his declaration, Gahagan asserts that, prioheofiting of this case, he had litigatsdventeen
immigration and/or FOIA related cas€$ However, despite this experience, Gahagan asserts that
he spent 7.3 hours performing research before drafting his comidfatrthermore, Galgan
asserts that he expended a toté&d®B hours researching issuesh three motions for summary
judgment andhe corresponding reply memorarfdaHowever, again, Gahagan represents that he
has litigated many FOIA cases in the past and thereforentimser appears excessiveor
example, in Gahagan’s first motion for summary judgment, he asserted that ihlexafulito
“route” a FOIA request to another agency or withhold responsive agency rémolaisger than

30 working day<°?In his declarationiahagan asserted that he had litigated several FOIA cases
in the Eastern District of Louisiana in the past, including another case ltki®iICourt, No. 14
2233,Gahagan v. United States Citizenship and Immigration Ser#féés that case, Gahagan
made the same argument, asserting that it was unlawful for an agendgitoragponsive agency
records to another agency or withhold responsive agency records for longer than 38sbusine

days?%4

¥97Walker v. U.S. Dep'’t of Hous. and Urban Ded9 F.3d 761, 7640 (5th Cir. 1996).

198d. at 770

19Rec. Doc. 65 at 34.
200Rec. Doc. 671 at 2.
201 d. at 2-5.

202Rec. Doc. @ at 7.
203Rec. Doc. 655 at 4.

204No. 142233,Gahagan v. United States Citizenship and Immigration ServiRes. Doc. 1@ at 7.
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In addition, as Defendants note, Gahagan asserts that hd $§@murs researching and
drafting the instant motion for attorney’s fees, despite the fact that the motidnadlyidentical
to the motion for attorney’s fees filed in No.-2233,Gahagan v. United States Citizenship and
Immigration Serviceswhere Gahagan billed 11.9 houf® Having reviewed the motion for
attorney’s fees in the instant case and the motion for attorney’s f&hagan v. United States
Citizenship and Immigration Serviceand having determined that the motions contain almost
entirely the same arguments and the same cas¢élawourt will reduce the number of hours that
Gahagan may recover for his work on the instant motion to two hours rather than 11.8 hours.
Gahagan’s time records reflect the hours of &or@¢y who has to research and draft motions
working from a blank slate, rather than an attorney with expertise in the sulg#et @nd
experience in FOIA litigation. Although it is prudent to ensure there wasy'tirdarvening
caselaw, the sheer numlzdrhours spent on researching and drafting in an area Gahagan claims
to have expertise in is excessi’e Therefore, in light of the fact that Gahagan has not met his
burden of showing that he exercised billing judgmantl considering the redundant and excessive
nature of Gahagan’s hours, the Court finds that a 25% reduction for the remainder gdrGaha
asserted hours igppropriate?®’ Reducing the hours that Gahagan may recover for the instant
motion and applying a 25% reductior falling judgmentto the remaining hours, the number of

hours reasonably expended on this case is 88°08.

205Rec. Doc. 63 at 13.

206 Here, Gahagan is being awarded $200 per hour which is a rate in the mithdiearigeDaSilva v.
U.S. Citizenship and Immigration Sepns99 F.App’x 535, 543 (5th Cir. 2014)).

207Walker v. U.S. Dep’t of Hous. and Urban D8 F.3d 761, 770 (5th Cir. 1996) (finding that 15% was
the appropriate reductior)alla v. City of New Orleansl61 F. Supp. 2d 686, 69807 (E.D. La. 2001) (Livaudais,
J.) (finding that 25% was the appropriate reduction).

208 Gahagan asserted that he had spent 115.9 hours ors¢héReg. Doc. 67 at 8. 115.9.1.8=104.1.
104.1x.25=26.025. 10426.025=78.075. 78.075+2=80.075.
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Multiplying the number of hours reasonably expended in this 8&s@§ by the hourly
rate of $200, the lodestar i4&016.There is a strong presumption that the lodestar is sufficient
and “a party seeking fees has the burden of identifying a factor that tetalodi@es not adequately
take into account and proving with specificity that an enhanced fee is justfffe@ahagarseeks
an upward adjustment of the lodestar based uporddhasonfactors of preclusion of other
employment and undesirability of the c&s®Gahagan asserts that he is a sole practitioner and
was precluded from accepting another @ssa result of this litigation, causing a loss ®0$0 in
income?!! Gahagan also asserts that the undesirability of the case factor is intendedtieizece
attorneys to accept undesirable cases, most often in the civil rights context,vaasl foeced to
file costly and ime-consuming litigation because the government refused to follow FOIA’s 20
day mandate in producing the requested agency record&agtinindex, and refused to properly
adjudicate Gahagan’s appeal “all the while knowing thatWeegar'sdeportation heang was
fast approaching?'?

The Courtconcludesthat Gahagan has not met his burden of demonstrating that an
enhanced fee is justified in this case. Gahagan has not provided any further exptagatrding
his assertion that he 10sb$00 in income as a result of this case. No information regarding this
statementvas provided in his declaration, or in any other exhibit. Gahagan’s bare assettion tha
he was precluded from takirmgcaseand therefore lost3000 is insufficient to rebut the “strong

presimption of the reasonableness of the lodestar amétiftirthermore, Gahagan asserts that

209perdue v. Kenny A. ex rel. Wirb9 U.S 542, 546 (2010).
210Rec. Doc. 62 at 21-23.

2111d. at 21-22.

212d, at 23.

21335aizan v. Delta Concrete PredCo.,448 F.3d 795, 800 (5th Cir. 2006).
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the undesirability of this case warrants an upward adjustffeHowever, in support, Gahagan
only cites the government’s actions which led to the filing of this lawsuitfaalsdo explain why
this makes litigation of the case undesirable. Therefore, Gahagan has faileet tusyburden of
showing that the case is so undesirable as to warrant an upward adjustment.

Defendants seek to reduce the lodestar amount “given the amount of material produced in
respect to Plaintiff's broad FOIA requests and the reasonableness of CBR'®leliig —
withholding a single document due to it being a generic computer generated covearettbat
he was “largely unsuccessful fartherance of his FOIA claims in this mattét> Defendants
contend that Gahagan should only be compensated for time spent on his succassfti®dae
degree of success obtained is perhaps the most important JohnsoR*fdntsupport oftheir
assertion that any award of attorney’s fees should be reduced on this gretemjddd citea
District Court for the Districtof Columbia caseElectronic Privacy Information Center v.
Department of Homeland Securityhere they assertthe court awarded only $3,321.95 out of the
requested $22,000 in attorney'’s fees “after the court weeded out impropet bilichgeduced the
fees because the plaintiff had only won one of its clant devoted only 6 of 42 pagesthat
particular argumetr?'® In opposition, Gahagan citésernandez where the court stated that “an
agency cannot put a requestor ‘through the time and expense of enforcing convpliaric@IA

and then complain that the resources expended were out of proportion to the good obtdined.”

214Rec. Doc. 62 at 23.
215Rec. Doc. 63 at 11.
216 |d

217 Abner v. Kansas City So. Ry. C841 F.3d 372376-77 (5th Cir. 2008) (citingohnson v. Ga. Highway
Express488 F.2d 714, 719 (5th Cir. 1974)).

218Rec. Doc. 63 at H12 (citing 982 F. Supp. 2d 56 (D.D.C. 2013)).
21%Rec. Doc. 67 at 10 (citingernandez v. U.S. CustomsB®rder Protection AgengyNo. 164602, 2012
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In his complaint, Gahagan alleged that he requested “any and all documents . . . related to
Mr. Theodore Weegar in the possession D&fendant$?® Gahagan filed three motions for
summary judgmernt?! After Gahagan filed his first motion for summauggment, ICE and CBP
produced documents to him and all three Defendants submitted declarations addressing the
sufficiency of their searches and the basis for their decisions to withhold recondS &hagar??
In reply, Gahagan challenged the adequacy of Defendants’ searches and QBB sofaroduce
aVaughnindex??The Court granted Gahagan'’s first motion for summary judgment to the extent
that he asserted that CBP and ICE did not conduct an adequate search andheenath to
the extent that he asserted that the Department of Stdtehconducted an adequate se&rféh.
The Court granted Gahagan’s second motion for summary judgment to the extimétheested
that the Court order ICE to subraibnepage, fully redacted document in dispute to the Court for
anin camerainspection and to submit the seven pages of documents marked as “non-responsive”
to the Court for aim camerainspection as weft?® The Court deferred ruling on whether ICE had
lawfully withheld the information contained in tdecuments until it had the opportunity to inspect
them?2® The Court also ordered CBP to submit the disputed document to the Courtifor an

camerainspection and deferred decision on whether CBP must subfaitghnindex or whether

WL 398328, at *14 (E.D. La. Feb. 7, 2012) (Barbier, J.)).
220Rec. Doc. 1 at-%.
221Rec. Docs. 9, 24, 49.
222Rec. Doc. 46 at 45.
223 |d
2241d. at 46.

2251d. at 48.

226 Id
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it has lawfully withhedl the information contained in the document until it had the opportunity to
inspect the document’ In all, Defendants produced 151 records to Gahagan following the
commencement of this st

After reviewing the documenis camerathe Court granted Gahagan’s second motion for
summary judgment to the extent that it urged the Court to order CBP to prodasghaindex 22°
The Court denied the motion to the extent that it requested that the Court order iGuteghe
seven pages of “neresponsive” reards, order ICE to produce any additional portions of the one
page fullyredacted record, order ICE attte Departmenbf State to produce any reasonably
segregable portion of any responsive records being withheld, and EPfoandthe Department
of Stae from continuing to withhold neexempt responsive recoréf. The Court granted
Gahagan'’s third motion for summary judgment to the extent that Gahagan requetedrtte
enjoin CBP from continuing to withhold any and all reempt records responsive to his FOIA
requests and ordered CBP to produce any segregable portion of the-828if4 The Court
denied thehird motionfor summary judgmertb the extent that it requested that the Court order
CBP to produce an unredacted Forf@2b and to enjoin all Defendants from continuing to
withhold any and all noexempt agency records responsive to Gahagan’s FOIA redtreEhe

Court further ordered CBP to produce an upd&taaghnindex?3* Accordingly, he Cout is not

2271d. at 49.

228Rec. Doc. 67 at 2 n.2.
22%Rec. Doc. 47 at H12.
230|d, at 12.

Z1Rec. Doc. 57 at 17.

232 Id

Z3|d. at 18.
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persuaded by Defendis’ argument that Gahagan had limited success bedaappears that,
during the course of this litigation, he obtained access to the majority of thmatian he sought
in his complaint.

The parties do not request an upward or downward departure based on any of the remaining
Johnsorfactors. Reviewing these factors, the Court finds that some of the factors, vihetfee
is fixed or contingent, and the nature and length of the professional relationship witariheare
inapplicable given that Gahagan is an attorney who represented himself pro seourhéas
already discussed the factor of “awards made in similar cases.” The remaining ¢aaftm the
reasonableness of the lodestar amount. Hasongludedhat none otheJohnsorfactors warrant
an adjustment of the lodestar $6,016 the Court will award attorney’s fees in the amount of
$16,016.

4. Litigation Costs

Pursuant to 5 U.S.C. § 552(a)(4)(E), a court may also assess “litigationmeasigably
incurred.”Gahagan seeks169.70in costs, $400 of which is for the filing fee and the remainder
of which is for postage and printing co$téDefendarsg donot state any opposition to Gahagan’s
recovery of litigation costs. The Court therefore finds that the casts rgasonably incurred and
will award Gahagan the fuld$9.70 as requested.

5. Deadline to Pay Award of Attorney’s Fees

Finally, Gahagan requests that the Court set a deadline for Defetwdeomply with any
Court Order requiring Defendatio payhim attorney’s fee$® The Court declines to do so. If

Defendants faito comply with a Court Order, Gahagan may file an appropriate motion.

234Rec. Doc. 671 at 5-6.

235Rec. Doc. 62.
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V. Conclusion

The Court concludes thaahagan has demonstrated that he has both “substantially
prevailed” in this litigation and that he is entitled to an award of reasonatteests fees and
costs pursuant to 5 U.S.C. § 552(a)(4)(E).

Accordingly,

IT IS HEREBY ORDERED that Gahagan’'s “Motion for Attorney’'s Fees and Costs
Pursuant to the Freedom of Information Act, 5 U.8.652(a)(4)(E)s GRANTED.

IT IS FURTHER ORDERED that Defendants shall remit payment to Gahagan in the
amount of $16,485.70, representing $16,016 for attorney’s fees and $469.70 for litigation costs.

NEW ORLEANS, LOUISIANA , this 1St day of June, 2016.

NANNETTE JQLIVETTE BROWN
UNITED STATES DISTRICT JUDGE
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