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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOSHUA BARNES CIVIL ACTION
Plaintiff

VERSUS NO. 14-2636

KEITH MCQUEEN , et al. SECTION: “E” (3)
Defendants

ORDER AND REASONS

Before the Court are twmotions to dismiss filed by DefendantNicholas Knight,
Rockwell McClellan, Keith Bowman, and the City did®Il.1For the reasons statbéerein,
Defendants’motioato dismiss aréeSRANTED IN PART andDENIED IN PART.

BACKGROUND

Plaintiff Joshua Barnes (“Barnesfiled this action under 42 U.S.C. 8983 on
November 19, 20143gainst Defendants Keith McQueen (“McQueen”), Niasdnight
(“Knight”), Rockwell McClellan (“McClellan”), KeithBowman (“Bowman”), and the City
of Slidell (“City”). 2

Barnes avershat on Noeember 27, 2013, he went to hise¥e’s residence to pick
up his childrem At all relevant timesBarnes’ exwife was married to andived with
McQueen, a police officer with the Slidell Policepartment Barnes alleges that when
he was waiting for one of his children, McQueenn'rat [Barnes] knocking him to the
ground” and “struck [Barnes] and repeatedly hit hanth his knees all over his bod¥.”

Barnes’ 13yearold son called 91-15 McQueen’s neighbor came out, and McQueen

1R. Docs. 55, 99.

2R. Doc. 1.The Slidell Police Department was dismissed asraypan November 6, 201%eeR. Doc. 77.
3R. Doc. 90at 1.

41d.

51d. at 2.

61d. at 3.
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allegedly told the neighor that Barnes was violating a protective orded arstructed the
neighbor to help arre®arnes’ McQueen and his neighbor handcuffed Barfes.

McQueen then called the Slidell Police Departmemtaonoremergency line and
requested assistance, accordinghe second amended complatrilidell Police Officer
Knight, Sergeant Bowman, and Lieutenant McClellamived, took Barnes into their
custody, and transported him to the Slidell lagk, where he was charged with violating
a protective order and singassault? The complaint alleges that the officers failed to
verify that a protective order was in place, asrehewas nonél The complaint states,
however, that a permanent injunction was in pl&dhe complaint also alleges that “[a]t
no time did Mr.Barnes strike, attempt to strike, or intend tolsranyone involved in the
attack against him13

Barnesbringsclaims against McQueen in his individual capatigcause, Barnes
alleges, McQueendatted out of malice when he attacked Mr. Barnesanlaicly berated
him over child support payments in front of Mr. Bas children . Barnesalso brings
claims against McQueen in his official capacity puant to 42 U.S.C. 883 arguing
McQueen violated his rights “by beating him and&y arresting him in front of [Barnes]|

children.”> Barnesalso brings 81983 claims for false arrest anelxcessive forcéé and

71d.

81d.

91d. at 15.

0|d.at 19; R. Doc. 973.

11R. Doc.90 at ®.

21d. at 710.

B1d. at 711

41d. at 117.

51d. at 1 14-18.

161d. at 1119-20. The constitutional torts underlying Barnes1883 claims are false arrest and excessive
force.See id.In McQueen’s motion to dismiss, McQueen statesti8lgh Plaintiff's clamn is vague, it
appears that he is alleging two constitutional waims, (1)false arrest or imprisonment; and @Jcessive
use of forcé.R. Doc. 971 at 8. McQueergues he is entitled to qualified immunity on te&i983 claims.
Id. at 8-12.
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Barnesassertstatelaw claimsagainst McQueen for false arrest, excessive faassault
and battery, intentional infliction of emotionalstliess, invasion of privacy, malicious
prosecution, intentional misrepresentation, ancuoheftion1’

Barnesallegesthat Knight, McClellan, and Bowman conspired wittcQueen to
deprive Barnes of hisghts under color of lavi8 Barnes also brings 198 3claimsfor false
arrest and excessive foPéagainst Knight, McClellan, and Bowmdar their individual
actions20 Barnes asserts stal@aw claims againsthe officersfor false arrst, excessive
force, assault and battery, intentional inflictiohemotional distress, invasion of privacy,
malicious prosecution, intentional misrepresentationd defamatioa!

Barnes asserts vicarious liability claims agairst City under 8983 and under
state law and alleges the City is liable undd083 for the negligent hiringnd retention
of employees, the negligent training and supervisibits employees, and the failure to
adopt sufficient policies to deter or prevent thelation of Barnes’ civil rights, and for
allowing the conspiracy and coveip of the unlawful arrésand prosecution of Barnés.

On January 9, 2015, Defendants Knight, McClelland 8owman filed a motion to
dismiss for insufficient process, insufficient sieer of process, and failure to state a
claim.23The City filed a motion to dismiss for failure state a claim on March 16, 2035.

On May 21, 2015, the Court denied these motionteut prejudice, ordering Barnes to

7R. Doc. 90at 1119-22, 35.

1B|d. at 124.

19 1d. at 1124-26, 36 The constitutional torts underlying Barnes1883 claims are false arrest and
excessive forceSee idThemotion to dismisdiled by Knight, McClelan, Bowman, and the City states, “[I]t
is assumed that the plaintiff is onlyinging claims against defendants Knight, McClelland Bowman
under § 1983 for excessive force and false arrest”.R. Doc. 551 at 6-12. The officers argue they are
entitled to qualified immunity on thosel883 claimsld. at 6-12.

20 R. Doc. 90at 1124-26, 36

21ld. at Y19-22, 35.

22|d. at 1932-34, 40-41.

23R. Doc. 10.

24R. Doc. 29.



file an amended complaint by June 19, 2@9Barnes filed his amended complaint on
June 16, 20186

On June 24, 2015, Defendants KnigMg¢Clellan, Bowman, and the City filed a
motion to dismiss pursuant to Rule 12(b)(6) folda¢ to state a claif’ The motion
asserts that Knight, McClellan, and Bowman aretéadito qualified immunity and that
Barnes fails to state a claim agaikstight, McClellan, Bowmanand the City?® Barnes
filed a response in opposition on July 7, 264%efendants filed a reply oduly
22,201530

On January 25, 2016, Barnes filed a Second Suppi¢ateand Amended
Complaint naming Southern Fidelity Insurance Company, McQueen’s howrer’s
insurer31Knight, McClellan, Bowman, and the City filed a niart to dismiss the second
amended complaint on February 8, 2016, adoptingrieenorandum of support in their
June 24, 2015, motion tosiiss32 Barnes filed a response in opposition on March 1,
2016, adopting his July 7, 2015, opposition andemting various allegations from

his complaint33

25R. Doc. 42. Barnes argues in his opposition thatDefendants are barred from filing “further paaswer
motions undeRule 12" because their initial 12(b) motions “haween correctly denied by this Honorable
Court.”R. Doc. 61at56. The Court denied those motions without prejudicavever, allowing Defendants
to refile Rule 12(b) motions should grounds ariS@erefae, Barnes’ argument that Defendants are
precluded from filing the Rule 12 motion currenblgfore the Court is without merit.

26 R, Doc. 53.

27R. Doc. 55.

28R. Doc. 551 at 6-15.

29R. Doc. 61.

30R. Doc. 68.

31R. Doc. 90 at 3.

32R. Doc. 99.

33R. Doc. 106.



STANDARD OF LAW

When deciding a motion to dismiss, the Court acseypltwellpleaded facts asue
and views those facts in the light most favorabléhte plaintiff34 The Court may consider
only the pleadings, the documents attached to coriporated by reference in the
plaintiffs complaint, the facts of which judiciadotice may be taken, matteof public
record3> and documents attached to motion to dismisswhen the documents are
referred to in the pleadings and aentral to a plaintiff's claims3® If the Court accepts
materials outside of the pleadings that do nowiihin these parameters, the Court must
treat the Rule 12(b)(6) motion as a motion for suarynjudgment pursuant to Rule 86.

For the complaint to survive a motion to dismide facts taken as true must state
a claim that is plausible on its faé®A claim is facially plau#le “when the plaintiff pleads
factual content that allows the court to draw tkasonable inference that the defendant
is liable for the misconduct alleged”“The plausibility standard is not akin to a
probability requirement, but it asks for more theasheer possibility that a defendant has
acted unlawfully.*® Acomplaint is insufficient if it contains “only kels and conclusions,
or a formulaic recitation of the elements of a caonfaction.*2The Court cannot grant a
motion to dismiss under Rul()(6) “unless the plaintiff would not be entitléd relief

under any set of facts that he could prove consisteth the complaint#2

34Whitley v. Hanna726 F.3d 631, 637 (5th Cir. 2018grt. denied 134 S. Ct. 1935, 188 (2014).
35Seel.S. ex rel. Willard v. Humana Health Plan of Texas., 336 F.3d 375, 379 (5th Cir. 2003)pvelace
v. Software Spectrum Inc78 F.3d 1015, 10348 (5h Cir. 1996);Baker v. Putngl75 F.3d 190, 196 (5th
Cir. 1996).

36 Brand Coupon Network, L.L.C. v. Catalina Marketi€grp., 748 F.3d 631, 635 (5th Cir. 2014).

37FeD. R.Civ. P. 12(d).

38 Brand, 748 F.3dat 637-38.

39 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

40 Culbertson v. Lykas790 F.3d 608, 616 (5th Cir. 20 1&itation omitted) (internal quotation marks
omitted).

41Whitley, 726 F.3d at 638 (citation omitted) (internal gatddn marks omitted).

42 Johnson v. Johnsq@85 F.3d 503, 529 (5th Cir. 2004).
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DISCUSSION
l. QUALIFIED IMMUNITY—INDIVIDUAL CAPACITIES

Barnes asserts 83 claims of excessive force and false armegginst Knight,
McClellan, and Bowmar3 Defendants argue they are entitled to qualified iomity with
respect to these clainfs.

To state a claim under 42 U.S.C1$83, “a plaintiff must first show a violation of
the Constitution or of federal law, and then shdwattthe violation was committed by
someone acting under color of state law.The qualified immunity defense serves to
shield government officials performing discretiogdunctions “from liability for civil
damages insofar as their conduct doest violate clearly established statutory or
constitutional rights of which a reasonable perseould have known?#% When
considering a qualified immunity defense raisedhe context of a Rule 12(b)(6) motion
to dismiss, the Court must determine whettilbe plaintiff's pleadings assert facts which,
iftrue, would overcome the defense of qualifiednmnity.”#7“Thus, a plaintiff seeking to
overcome qualified immunity must plead specifictiathat both allow the court to draw
the reasonable inference thtae defendant is liable for the harm he has allesyed that
defeat a qualified immunity defense with equal spaty. "48

When evaluating a claim of qualified immunity, tG@eurt must determine whether

the facts alleged show the officer’s conduct vietha constitutional right and whether the

43R. Doc. 90 at 126-28.

44R. Doc. 551 at 6-12.

45 Atteberry v. Nocona Gen. Hos@.30 F.3d 245, 25253 (5th Cir. 2005).

46Kinney v. Weaver367 F.3d 337, 349 (5th Cir. 2004).

47Backe v. LeBlanc691 F.3d 645, 648 (5th Cir. 2012)prdan v. City of New Oelans No.15-1922, 2016

WL 633666, at *2 (E.D. La. Feb. 17, 2016)

48 Backe 691 F.3d at 648See alsBabb v. Dorman33 F.3d 472, 475 n.5 (5th Cir. 1994) (“To survae
motion to dismiss in cases where the qualified immtydefense is raised, a plaintiffust state facts, which
if proven, would defeat the defense.Jackson v. City of Beaumont Police De®68 F.2d 616, 620 (5th
Cir. 1992).
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officer was actinginder color of state laat the time of the alleged incidefIf there is

a constitutional violatiorand state actionthe Court must thedetermine whether the
right was clearly established in light of the spieaontext of the case’ For a right to be
“clearly established,” “[tlhe contours of the righmhust be sufficiently clear that a
reasonable official would understand that what$@aing violates that right*Whether

the right was clearly establishedtaie time the defendant acted “requires an assessmen
of whether the official's conduct would have bednextvely reasonable at the time of
the incident.32

A. “Under Color of State Law”

To state a claim under 42 U.S.C1983, the plaintiff must show thalleged
violation of the Constitution or of federal law wasmmitted by someone acting under
color of state law3 As a threshold matter, the Court addresses wheHreght,
McClellan, and Bowman were acting under color @ftetlaw during the inciderft.

Whether an officer acted under color of state laweateds on (1jvhether the officer
misused or abused his official power, and\{®ether there is a nexus between the victim,
the improper conduct, and the officer's performaméeofficial duties®> “If an officer
pursues personal objectives without using his @fipower as a means to achieve his
private aim, he has not acted under color of state”>6 However, “[i]f an individual is

possessed of state authority and purports to adeuthat authority, is action is state

49Brown v. Miller, 519 F.3d 231, 236 (5th Cir. 2008).

501d.

51Anderson v. Creightom83 U.S. 635, 640 (1987).

52Kinney, 367 F.3d at 350 (quotin@onroe Creosoting Co. v. Montgomery Coun249 F.3d 337, 340 (5th
Cir. 2001)).

53 Atteberry v. Nocona Gen. Hos@.30 F.3d 245, 25253 (5th Cir. 2005).

54 McQueen does not dispute that he was acting undler of state law at the time of the incideSteR.
Doc. 97.

55]d. at 464—65Townsend v. Moy,&291 F.3d 859, 865 (5th Cir. 2002).

56 Bustos 599 F.3d at 465.

7



action. It is irrelevant that he might have takéie same action had he acted in a purely
private capacity3”

Barnes alleges the officers were dispatched to MEps home after McQueen
called the Slidell Police Department requestingisteancethe officerstook Barnes into
their custody, and the officetsansported him to the Slidell loakp, whereBarneswas
charged wih violating a protective ordeé® The officers were clearly acting under color of
state law.

B. Violations ofConstitutional or Federal Law

1. False Arrest
a. Violation of a Constitutional Right
A false arrest is a violation of the arrestee’s Rbuand Fourteenth Amendment

rights unless the arresting officer has probablesedor the arresf® To survive a motion
to dismissa false arrest claiga plaintiff “must allege facts permitting an inénce that
defendants lacked arguable (that is, reasonablenbistaken) probable cause for the
arrests.80 “The Supreme Court has defined probable cause as fdcts and
circumstinces within the officer's knowledge that are suéint to warrant a prudent
person, or one of reasonable caution, in believinghe circumstances shown, that the

suspect has committed, is committing, or is abowammit an offense 8 The facts must

57 United States v. Causge$85 F.3d 407, 414 (5th Cir. 199@uotingGriffin v. Maryland 378 U.S. 130,
(1964)).

58 R. Doc. 90 at 1%, 9.

59Thomas v. Kippermarg46 F.2d 1009, 1011 (5th Cir. 1988) (per curiaRignda v. City of Houstgrl24
F.Supp.2d 1037,1044 (S.D. Tex. 1999) (citBegk v. State of Ohj@79 U.S. 891964);Mangieriv. Clifton

29 F.3d 1012, 1016 (5th Cil994)).See alsdPerkins v. State of Miss455 F.2d 7, 3%.70 (5th Cir.1972)
(“Beyond any doubt State police officers who depcitizens of Federally protected rights by meanfatsfe
arrest, imprisonrant and prosecution aractingtunder color of law’); Club Retro, L.L.C. v. Hilton568
F.3d 181, 204 (5th Cir. 2009deferring to false arrest as a “constitutionalmig.

60 Club Retrq 568 F.3d at 207.

61Piazza v. Mayneg217 F.3d 239, 24546 (5th Cir. 2000)quotingMichigan v. DeFillippg 443U.S. 31, 37
(1979)).
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be particularized to the arrestee. They must alsékbown to the officer at the time of
the arrest; poshoc justifications based on facts later learnednagrnsupport an earlier
arrest.%2The arresting officer himself, however, need notdhnpersonal kowledge of all
the facts constituting probable cause for an arf&$b survive a motion to dismiss on a
claim of false arrest, it is sufficient for the plaff to allege that the information that
formed the basis for his arrest was supplied bgfiner who knew or should have known
the information was fals& Evidence that the arrestee was innocent of the crime
however,“is not necessarily dispositive of whether the @fficdad probable caude
conduct the arrest becauggdbable cause requires only a probability or sufbigéd
chance of criminal activity, not arceual showing of such activity%

The Court must examine the allegations of dewondamended complaint to
determine whether the pleadings assert facts thtaitie, would overcome the defense of
gualified immmunity.According to the complaint, McQueen requested aasise from the
Slidell Police Department on a neamergency line and told the dispatcher, “[M]y wsfe’
ex-husband, he has a restraining order, | have a obfhe restraining order, he needs to
go to jail for that.8¢é Barnes also alleges that Knight, Bowman, and Md&tel“without
so much as a pre cursory [sic] investigationtdok Mr. Barnes into their custody and

transported him to the Slidell lock up where he wharged with violating a protective

62Club Retrg 568 F.3d at 204.

63 United States v. Webstef50 F.2d 307, 323 (5th Cir. 1984).

64See Thomas846 F.2d at 1011 Thomas asserts that the information which formealtihsis for his arrest,
detention, and prosecution was maliciously supplgdNorman with the knowledge that it was false.
Therefore, he asserts that his arrestjwas]without probable cause. This @d has specifically held that
such allegations state a claim of false arresunder § 1983); Wheeler v. Cosden Oil & Chem. Cd34
F.2d 254, 261 (5th Cir. 1984) (“[A] defendant makadlenge a Fourth Amendment probable cause
determination on thergund that it was based on information which thetetknew or should have known
to be false and that such information was necesigatlye finding of probable cause.”).

65 Deville v. Marcantel567 F.3d 156, 165 (5th Cir. 2009) (quotilighois v. Gates462 U.S. 213, 244 &3
(1983)).

66 R. Doc. 90at 5.



order” but failed to verify whether there was indeerestraining order against Barrfés.
The complaint alleges that Knight, Bowman, and Mdi@h “based their decision to arrest
and charge Mr. Barnes on the word of theirveorker, McQueen 88 Barnes avers there
was no protective order against hiand thatMcQueen knew there was no such
protective ordess?

In addition to the amended complaint, tGeurt may consider matters of public
record® and documents attached to the motion to dismvwelseh the documents are
referred to in the pleadings and are central tolainpiffs claims”71 Attached to
Defendants’ motion to dismiss the ®nsent judgment issued by the 22nd Judicial
District Court for the Parish of St. Tammany, Statdouisiana, on July 21, 2012.The
consent judgment may be considered by the Coutt beta matter of public recofdand
as a document that is attached te thotion to dismiss, referred to in the pleadiregsd

central to Barnes’ claim&Under these circumstances, the Court’s considenadfothe

671d. at 79.

68 d.

691d. at 1110, 15.

70 SeeCinel v. Connick15 F.3d 1338, 1343 n.6 (5th Cir. 1994) (“In decigla 12(b)(6) motion to dismiss, a
court may permissibly refer to matters of publicae. Accordingly, the consideration of the consent
judgment does not convert this motion into one Soimmary judgment.” (internal citations omitted));
Johnson v. Wells Fargo Bank, N,Alo. 131793, 2014 WL 2593616, at *3 (N.D. Tex. June 9,20(1The
Consent Judgment is also a matter of public record tdam be judicially noticed in considering a Rule
12(b)(6) motion.”).

71Brand, 748 F.3dat 635.

72R. Doc. 552.

73See Cinell5 F.3d at 1343 n.6 (“In deciding a 12(b)(6) nootio dismiss, aourt may permissibly refer to
matters of public record. Accordingly, the considigon of the consent judgment does not convert this
motion into one for summary judgment.” (internaladions omitted))JJohnson 2014 WL 2593616, at *3
("The Consent Judgent is also a matter of public record that can uddgially noticed in considering a
Rule 12(b)(6) motion.”).

74SeeR. Doc. 90 at 110, in which Barnes quotes the consent judgmenmBsclaims he was falsely arrested
for violating a protective order grermanent injunction in violation of La. R.S. 14: Barnes alleges in the
complaint that there was a permanent injunctiort gr@hibited him from being on his exife’s property
but that nevertheless he was not violatlreg R.S.14:79 by virtue of hideing on his exvife’s property.
Therefore, the consent judgment is central to kdarcs.
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consent judgment does not convert the mwtito dismiss into a motion for
summary judgment®

In the consent judgent, the 22nd Judicial District Coudid issuea permanent
injunction prohibiting Barnes from going within 108et of his exwife, Mandy Barnes,
or her home$ but to be a violation of La. R.34:79, the injunction must be issued
pursuant to one of the statutesamde articleslisted therein?? This consent judgent
was not’8

Based on review of the wetileaded allegations in the second amended complaint
and the consent judgment, the Court finds no prébaaduse for Barnes’ arrest based on
a violation of La. R.S14:7979 Violation of an injunctionthat was notssuedpursuant to
one of the statutes aode articledistedin La. R.S. 14:73oes not provide a basis for
arrest undethe statuteThe consent judgment specifically states that teenpanent
injunction “shall not constitute a Louisiana Prdiee Order and shall not be forwarded
to the Louisiana Protective Order Registry, purdutanLa. R.S.46:2136 et seq].”8° As
aresult, Barnes was not in violationld. R.S.14:79when he was preseont his exwife’s
property, and there was no probable cause for aoreshis basis.

Accordingly, considering the weplleaded allegations of the complaint and the
consent judgmenthe Court findKknight, McClellan, and Bowmadid not have probable
cause to arrest Barndar violation of La. R.S14:79 and thus Barnes has sufficiently

pleaded a cause of action for false arrest, a ¢artginal violation.

7sBarnes filed a motion to strike the consent judgiamd the police report from the motion to dismRs.
Doc. 103. For the reasons stated herein, the mdtiarike iSDENIED .

6 R. Doc. 563; R. Doc. 972.

77SeelA. REV. STAT. § 14:79A(1)(a)See alsd.A. REV. STAT. 8§ 9:361 et seq., 9:372, 46:2131 et seq., 46;2151
46:2171 et seq., 46:2181 et selga, CHILD. CoDE art. 1564 et seqLA. Cobe Civ. PRocC arts. 3®4, 3607.1;

LA. CobECRIM. PROC arts.327.1, 335.1, 335.2, 871.1

8 SeeR. Doc. 972; LA. REV. STAT. § 14:79A(1)(a).

9 Barnes was charged with violating La. R.S. 14:79DBc. 973 at 6; R. Doc. 90 at ¥.

80 R. Doc. 552 at 2.
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b. Clearly Established

The Fairth Amendment right to be free from false arreaswlearly established at
the time of the incident! But ‘[e]Jven law enforcement officials who reasongalbut
mistakenly conclude that probable cause is presgptentitled to immunity®2 The
inquiry is whether a reasonable officer could hhedeved the arrest at issue was lawful
in light of clearly established law and the infortioa the arresting officers possesséd.

Barnesallegesghere was no protective order in pla&dde also allegethatKnight,
McClellan, and Bowmaiarrested Barnef®r violating a protective order without seeing a
protective order or “verifying that one existed oligh the Louisiana Protective Order
Registry.®> The second amended complaint further states thatdfficers arrested
Barnes “without so much as a pre cursory [sic] stigation. . .[based] on the word of
their coworker, McQueen 8% Taking the wellpleaded allegations of the complaint as
true, the Court finds thadan objectively reasonable officer woulcaverealized that an
arrest under La. R.S. 14:79 for thimlation of a protective order or injunctiomithout
first seeing acopy of theprotective order or injunction and without checkiwgh the
Louisiana Protective Order Registry, when there magprotective order as defined by the
statute in place, was a violation of Barnes’ rigbtbe free from false arrest. Thus, a
reasonable officer in the officersircumstances would “understand that what he [was]

doing violate[d]” Barnes’ constitutional right teeliree from false arrest.

81See Club Retrd668 F.3dat 206.

82|d. (quotingMendenhall v. Riser213 F.3d 226, 230 (5th Cir. 2000)) (internal gatédn marks omitted).
83Mendenhall 213 F.3d at 230.

84R. Doc. 90 at 710, 15.

85R. Doc. 90 at P.

86d.

87See Andersom83 U.S. at 640.
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Accordingly, taking the welpleaded allegations of the complaint as trared
considering the consent judgmenite Court findKnight, McClellan, and Bowman are
not entitled to qualified immunity on Barnes’falaerest claim uder 81983.

2. Excessive Force

Barnes alleges that Knight, McClellan, and Bowmaedi excessive force to effect
his arrest8 To bring a8 1983 claim for excessive force, a plaintiff mdisst showhe was
seized®® A seizureoccurswhen “the officer, by means of physical force oroshof
authority, has in some way restrained the liberftya @itizen.®® The complaint alleges
Knight, McClellan, and Bowman arrested Barnes ato@K Mr. Barnes into their custody
and transported him tane Slidell lock up.91Barnes has clearly alleged he was seized.

The plaintiff must then demonstrate the followint) he suffered an injury;
(2) such injury resulted directly and only from the uddorce that was excessive to the
neeal; and(3) such fore was objectively unreasonal¥®The use of excessive force is a
violation of the Fourth Amendmens.

Barnes alleges that the actions of Knight, McCle)land Bowman deprived Barnes
of his constitutional rights to be free from exagesforce?4 Aside from this conclusory
allegation, the complaint does nimtcludeany factual allegations to suppdite 81983
claim for excessive forcelhe complaint fails to allegéhe use ofany forceby Knight,
McClellan, and Bowmaymuch less force in excess of the neElde compdint states only

that “Mr. Barnes asserts the use of excessive formtehis arrest by the eo

88 R. Doc. 90 at 6 (“The aforementioned facts described the circumsésnof Mr. Barnes’ arrest and
assert the covorkers/defendants used excessive force.”).

89 Flores v. City of Palacios381 F.3d 391, 396 (5th Cir. 2004).

90 Terry v. Ohig 392 U.S. 1, 20 n.16 (1968).

91R. Doc. 90at 9.

921d.

93SeeBush v. Strain513 F.3d 492500-01 (5th Cir. 2008)Flores, 381 F.3d at 396.

94 R. Doc. 90 at B6.
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workers/defendants because they acted in concenspired, and aided and abetted
McQueen in his unlawful conduc®3Therefore, Barnes fails to sufficientdlegea cause
of action for excessive foraegainst Knight, McClellan, and Bowmamder 81983 and
the Court need not determine whether Barnes’righte free of the use ekcessive force
against him was clearly establish&dlhis claim isdismissedvith prejudiceas to Knight,
McClellan, and Bowma.
. QUALIFIED IMMUNITY —OFFICIAL CAPACITIES
Barnes also sued Knight, McClellan, and Bowman heit official capacities as
police officers for the City of SlideH? “[O]fficial-capacity suitgenerally represent only
another way of pleading an action against an ermtityhich an officer is an amt’ 98 As
a result, claims against officers in their officc@pacities are treated as claims against the
municipality they serv@? Barnes’claims against the City are addressdich PartV.
[1. CONSPIRACYCLAIMS AGAINST KNIGHT, MCCLELLAN , BOWMAN, AND THE CITY
Barnesassertglaims in his amended complaifor “conspiracyagainst his rights
and the deprivation of his rights under color of Jpursuant to Title 18 U.S.C.&t1 and
8242 respectively,” against Mafgen, Knight, McClellan, Bowman, and the Ci¢§

Knight, McClellan, and Bowman gue that Barnes fails to state a cause of action fo

95|d. at J 26 Barnes’conspiracy claims are address®da Part Il1.

9 The complaint alsdails to allege any injury that Barnes sufferedeafkKnight, McClellan, and Bowman
arrived at the scen8eeR. Doc. 90 at 1-913.Aplaintiff must allege that he suffered “at legsime injury.”
Jackson v. Culbertsqr®84 F.2d 699, 700 (5th Cir. 1993n injury is legally cognizable “when it results
from a degree of force that is constitutionally iermissible—that is, objectively unreasonable under the
circumstances.Bush 513 F.3d at 501. “While certain injuries are $ighst that they will never disfy the
injury element, . .. psychological injuries maysain a Fourth Amendment clainFlores, 381 F.3d at 394
98 (citingDunn v. Denk79 F.3d 401402 (5th Cir. 1996) (en banc)).

97R. Doc. 90at 1911.B-D.

98 Hafer v. Melg 502 U.S. 21, 25 (1991).

991d. (“Suits against state offads in their official capacity . .should be treated as suits against the Shate.
Mason v.Lafayette CityPar. Consol. Got, 806 F.3d 268, 279 (5th Cir. 2015)Tffe Masons also bring
claims against Lafayette and Chief Craft, his official capacity. Because Craft was suedhis official
capacity, the claim against him is treated as arckgainst Lafayette, a municipality.”).

100 R, Doc. 90at 7130-31.See alsd?. Doc.90 at 1124, 26-28.
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conspiracy as to them because (1) he cannot bramgmiracy claims under 18 U.S.C.
88241 and 242, as they provide basis for civil recovery; and (Barnes fails to allege
that the officers entered into any prior agreemwith McQueen to deprive Barnes of
his rights101
18 U.S.C. 8§ 241 makes it a crime for two or morespas to conspire to deprive
another of the riglst secured to him by the Constitution or laws of Urated Stateg9?
18 U.S.C. 42 makes it a crime to deprive another persoruchgights under color of
law on account of alienage or ra¥8.These ciminal statutes, however, do not provide a
basis for pivate action under 8§ 19884 Therefore, to the extent that Barnes alleges a
conspiracy to violate 18 U.S.C. 8381 and 242, these clainasedismissedvith prejudice
Barnes alsallegesa claim againstKnight, McClellan, and Bowmafor conspiracy
to use excessive force unded9B3105 To state a claim for conspiracy undefi93,a
plaintiff must allege (1)}he defendants reached an understanding or agretethanthey
would deny the plaintiff of one of his constitutiairights; and (2)he conspiracy resulted
in an actual deial of one of his constitutional right8% The claimant must state specific
facts, not nerely conclusory allegatiom8? Nowhere in his complaint does Barnes allege

that Knight, McClellan, or Bowmanreached an agement or understanding with

101R. Doc. 551 at 12-14.

10218 U.S.C§241.

10318 U.S.C. 842.

104 Goldston v. WearyNo. 141836, 2015 WL 423066, at *6 (E.D. La. Feb. 2, 2Q®nithback v. Texas
No.07%#0288,2007 WL 1518971, at *12 (N.D. Tex. May 24 020 (citingHanna v. Home Ins. Cp281 F.2d
298, 303 (5th Cir.1960); Clements v. Chapmari89 F. Appx 688, 692 (10th Cir. 2006Moore v.
Kamikawag 940 F. Supp. 260, 265 (D. Haw. 199&ifd, 82 F.3d 423 (9th Cir. 1996Aldabe v. Aldabg616
F.2d 1089, 1092 (9th Cir. 1980) (ellant also claimed reliefnder 18 U.SC. 88241 and 242. These
criminal provisions, however, provide no basis doril liability. ”).

105R. Doc. 90 at R6.

w6 Weiland v. Palm Beach Cty. Sheriffs Offjcé92 F.3d 1313, 1327 (11th Cir. 201&@arr v. Montgomery
County, Tex.59 F. Supp. 3d 787, 805 (S.D. Tex. 201@j;0sa v. City of KennerNo. 030310, 2004 WL
2984342, at *16 (E.D. La. Dec. 16, 2004).

107 Hale v. Harney 786 F.2d 688, 690 (5th Cir. 1986) (citations dmdt) (internal quotation marks
omitted).
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McQueenor each otheto deny Barnes of his constitutional rights, and @ourt cannot
reasonably infer from the factual allegatiothsit arein the complaint that the officers
reached anyagreementto denyBarnes of his righisscanplaint states only that Knight,
McClellan, and Bowman “acted in concert, conspirald aided and abetted McQueen in
his unlawful conduct8 Mere conclusory allegations of conspiratyowever,“cannot,
absent reference to material factsate a substantial claim of feal conspiracy under 42
U.S.C 8§ 1983109 Accordingly, Barnes’81983 claims for conspiracyare dismissed
with prejudice
IV.  STATE-LAW CLAIMS AGAINST KNIGHT, MCCLELLAN , AND BOWMAN

Barnes brings statlaw claimsagainstKnight, McClellan, and Bowmarfor false
arrest, excessive force, assault and battery, interafiomfliction of emotional distress,
invasion of privacy, malicious prosecution, intemtal misrepresentation, and
defamationi’® The officersargue that Barnes fails to allege facts sufficiendtate a claim
under Louisiana lavi!

A. Assault and Battery

Barnedringsastatelawclaim against Knight, McClellan, and Bowman for assault
and battery12 Specifically, the amended com|ra states the following:

Mr. Barnesassertsa claimfor assault and battery agairf&night, McClellan, and
Bowman because they acted in concert, conspired, ancdaidnd abetted
McQueen in his unlawful conduct. As sudhthey] assaulted and battered Mr.
Barnes in front of his childre#3

108 R. Doc. 90at 1124, 26-28.

09Hale, 786 F.2dat 690(citations omitted) (internal quotation marks ored).
1OR. Doc. 90at 1119-22, 35.

1R, Doc. 551 at 14-15.

12SeeR. Doc. 90at 135.

131d. at 127.
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Assault is “an attempt to commit a battery, or im@ntional placing of another in
reasonable apprehension of receiving a batt&fBattery is “the intentional use of force
or violence upon the person of anoth&p.The basis for the statlaw tort of assault and
batteryis Louisiana Civil Code article 2315.

Barnes appears to base his cldonassault and battery against Knight, McClellan,
and Bowman on a theory of conspirdi@apility, claimswhich the Court has dismissé#.
Barnes fails to allege facts that, if true, wouddablish that Knight, McClellan, or Bowman
made any threats or put Barnes in reasonable agm=bn of harmful or offensive
contact that Barnes suffereany injury afterkKnight, McClellan, and Bowmaarrived at
the scengor that the arresting officers used any forceffect the arrestTherefore, the
claim for assault and batteggainst these officeris dismissedwith prejudice

B. Intentional Infliction of Emotional Btress

Barnes also asserts a stdde claim for intentional infliction of emotional
distress!” The amended complaint states the following:

Mr. Barnes asserts a claim of intentional inflictiof emotional distress against
the coworkerddefendants because they acted in concert, condpaed aided
and abetted McQueen in his unlawful conduct. Mm.rBss asserts he suffered and
continues to suffer extreme emotional distress asreault of the ce
workers/defendants misconduct. Mr. Barnes assdréscoworkers/defendants
aided and abetted McQueen’s attack and continuedomit assault and battery
on Mr. Barnes’person in front of his children undee false pretense of an arrest.
As stated above, such arrest was lacking in prabeaalisels

114 | A. REV. STAT. §14:36.See alsd\.S. v. City of Alexandria919 F. Supp. 2d 773, 784 (W.D. La. 2013)
(citing Groff v. Sw. Beverage Go2008-625 (La. App. 3 Cir. 11/5/08), 997 So. 2d 7887 (internal
guotation marks omitted)).

115] A.REV. STAT. §14:33.See alsZimmerman v. Progressive Sec. Ins.,@8,982 (La. App. 2 Cir. 8/12/15),
174 So. 3d 1230, 123%;rit denied 20151955 (La. 11/ 30/ 15)Groff, 997 So. 2d at 787.

116 See suprdDiscussion,” Part II.

17SeeR. Doc. 90at 735.

us|d. at 728.
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The basis for the tort of intentional infliction efmotional distress under Louisiana
law is Louisiana Civil Code article 231% To recover for intentional infliction of
emotional distress, a plaintiff musstablish three element¥1) that the conduct of the
deferdantwas extreme and outrageous; {Bat the emotional distress suffered by the
plaintiff was severe; and (3hat the defendant desired to inflict severe enraialistress
or knew that severe emotional distress would béageror substantially certaito result
from his conducf’ 120

Unlessthe plaintiff alleges facts to show that the individubdfendants acted in a
mannerthat was atrocious, outrageous, or utterly intoleralles claim must faili21
Indeed, he alleged conductmust be so outrageous iharacter, ando extreme in
degree, as to go beyond all possible bounds ofrt®geand to be regarded as atrocious
and utterly intolerable in a civilized communit}#ZThe conductnay arise from an abuse
by the actor of a positiothat “gives him actual oapparent authority over the other, or
power to affect his interest$?® It must be intended or calculated to cause severe
emotional distress; “some lesser degree of friglhimiliation, embarrassment, worry, or
the like”is insufficient124 As the Fifth Ciraiit has explained, “Louisiana courts, like courts
in other states, have set a very high thresholdconduct sufficient to sustain an
emotional distress claim, and the Louisiana Supr@uoert has noted that courts require

truly outrageous conduct befordating a claim even to be presented to a juidy.”

19 Nicholas v. Allstate Ins. Co765 So. 2d 1017, 10214L2000);Hamilton v. PowellNo. 132702, 2014
WL 6871410, at *7 (W.D. La. Dec. 2, 2014).

120 Rice v. RBaStar Life Ins. Cq.770 F.3d 1122, 1137 (5th Cir. 2014) (quotWdnite v. Monsanto Cp585
So. 2d 1205, 1209 (La. 1991)).

1210bee v. Xerox CorpN0.99-470, 1999 WL 717637, at *2 (E.D. La. Sept. 14, 1R99

22\W hite 585 So. 2d at 1209.

123|d. at 1209-10.

24\Whitg 585 So. 2d at 1210.

125Morris v. Dillard Dept Stores, Inc.277 F.3d 743, 75657 (5th Cir. 2001)
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The following excerpt from the amended complaiodntains the only actions
Barnes attributes to Knight, McClellan, and Bowman:

[Once they arrived at McQueen’s house, Knight, Mxdidn, and Bowman] took Mr.
Barnes into their custody and transported him w® $tidell lock up where he was
charged with violating a protective officer. Thegsponding officers, two of which
are rankimg officers and supervisors, made their decisiomaahrough with the
arrest and book Mr. Barnes in front of his two minahildren, for violating a
protective order without seeing a protective ordar verifying that one existed
through the Louisiana Btective Order Registry. The responding officersdxh
their decision to arrest and charge Mr. Barnes lo@ word of their ceworker,
McQueen. These responding officers knew McQueenioatsly had an intense
personal conflict of interest.. .Although [they] lacked probable cause, they
arrested Mr. Barnes and charged him with a crimioféidnse which he did not
commit and will have to answer for the rest of hfe in situations such as
employment interviews, et@s

Barnes’amended complaifdgils to allegge factsthat, if true, would establish th&hight,

McClellan, and Bowman engaged in extreme and owtoag behavior or that they
intendedto inflict severe emotional distress or knew thewesre emotional distress would
be certain or substantially certaio result fromtheir conduct As a result, Barnes’ claim
for intentional infliction of emotional distressith respect to Knight, McClellan, and

Bowmanis dismissedwvith prejudicel2?

126 R. Doc. 90at 119, 11.

127See, e.gClayton v. Zullg No. 10-1228, 2014 WL 790869, at *11 (E.D. La. Feb. 26,20#ismissing the
plaintiffs claim for intentional infliction of emtonal distress because “Plaintiff has only madédba
allegations in his complaint that there was a caresgy betwen [Defendants] in the first place, and the
Court has already found that the Plaintiff failedstate a claim for conspiracy” and “Plaintiff hiuisought
no additional evidence or allegations.to support his claim that there was a conspiracythoat
[Defendants] entered into such a conspiracy withitltention of inflicting severe emotional distrels”
Obeeg 1999 WL 717637, at *3 (concluding the plaintiffldd not maintain a claim for intentional inflictio

of emotional distress under Louisiana lamdanoting that the plaintiffs complaint “fails tllege conduct
beyond all possible bounds of decency; conductrbttiatolerable in a civilized community”’)Thomas v.
Town of JonesvilleNo. 11048, 2013 WL 265235, at *8 (W.D. La. Jan. 23, 20 Hj'd, 539 F. Appx 645
(5th Cir. 2013) (“[T]he court finds that [the def@éant's] conduct during the investigatory stop and
subsequent arrest was lawful and employed forcdiwithe bounds of reasonableness. This conduct
cannot, therefore, as a matter of laspnstitute “extreme and outrageous” behavior sushwauld be
required for plaintiff's IIED claim.”).
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C. False Arrest

Barnes also asserts a stdaev claim against Knight, McClellan, and Bowman for
false arrest?8 Under Louisiana law, “[flalse arrest and imprisonmb@ccur when one
arrests and restrains another against his will sutha warrant or other statutory
authority.”29 As under federal law,raofficerwho doeshot have avarrant for the arrest
musthave probable causmder Louisiana laws0

False arrest claims under Louisiana law are analyagdthe same standard used
to assess faésarrest claims under1®83131 Louisiana courts recognize the defense of
gualified immunityto a plaintiff's claims that an actor’s conduotder color of state law
deprived him or her of aright secured by Articl&éection 5 of the Louisiana Constitution
the state counterpart to the Fourth Amendment €dthited States Constitutiod2That
is, like in the qualified immunity context, the actionfthe defendantmust be judged
for objective reasonablenesdien considered under state ld\W the defendant shows
that the state constitutional right alleged to hlagen violated was not cleadgtablished,
the defendant is entitled to qualified immun’igy3

Considering the consent judgmeartd taking the welpleaded allegations of the
complaint as trugthe Court findKnight, McClellan, and Bowman lacked probable cause

to arrest Barnes for viation ofLa. R.S.14:79 andarenot entitled to qualified immuny

28R. Doc. 90 at B2.

129 Deville, 567 F.3dat 172 (quotingKyle v. City of New Orlean853 So0.2d 969, 971 (La. 1977)).

1301d.

B1See e.g.,Moresi v. State Through Depsf Wildlife & Fisheries567 So. 2d 1081, 1094 (La. 199®&yle

v. Civil Serv. Commn588 So. 2d 1154, 116®2 (La. Ct. App. 1991)writ denied sbb nom. Kyle v. Civil
Serv. Commm’, State of Lg.595 So. 2d 654La. 1992).

1BB2SeeMoresi, 567 So. 2cht 1094 (“[W]e believe that a qualified immunity is justified imaction against
state officers or persons acting under color ofestaw for damages caused by a violation of Arti¢I& 5 of

the Louisiana Constition. Consequently, a plaintiéf'allegation and proof of conduct under color aftst
law that deprived him or her of a right securedAsyicle I, 8 5 may not always asre the plaintiff of
recovery.”).

1331d.
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regarding Barnes’ statlaw claim for false arrestor the reasons statesuprain the
§1983context134

D. Excessive Force

Barnesalso allegesthe officersused excessive forcen violation of state lawi3s
Louisiana courtsinalyze excessive force clairfisnder the aegis of the general negligence
law of Louisiana’136 Therefore a plaintiff asserting excessive force under Laanslaw
mustestablish the following elementyl) the conduct in question was a caursdact of
the resulting harm; (2) defendant owed a duty okda plaintiff; (3) the requisite duty
was breached by the defendant; and (4) the riskasin was within the scope of the
protection afforded by the duty breach&@’

An officer “making alawfularrest may use reasonable force to effect the hares
detention and alsoto overcomeany resistance or threatened resistance of theopers
being arrested or detainé#k8 “Factors in determining whether the force exerted wa
reasonable under the circumstances entail: the kndvaracter of the arrestee; the risks
and dangers faced by the officer; the nature ofiffense or behavior involved; the chance

of escape if the particular means are not emplotfed existence of alternative methods

B4Barnes also brings a claim for false immmsnent, which “occurs when one arrests and ressraimother
against his will and without statutory authoriti&llanger v. WebreBellanger v. Webre, 2010720 (La.
App. 1 Cir. 5/6/11), 65 So. 3d 201, 209 (La. Ct.pAp writ denied 69 So. 3d 1149 (La2011).See also
Kennedy v. Sheriff of E. Baton Roy§85 So. 2d 669, 69QLa. 2006)(“Wrongfularrest, or the tort of false
imprisonment, occurs when one arrests and restraim@her against his will and without statutory
authority.”). In Louisiana, “[Flse arrest is not distinguished as a separatédrmmt false imprisonment.”
Parker v. Town of Woodwortl20111275 (La. App. 3 Cir. 3/7/12), 86 So. 3d 1444 (La.Ct. App. 2012)
(internal quotation marks omitted). Therefotlee motion to dismiss Bars&laims for false imprisonment
against KnightMcClellan, and Bowman is denied.

135R. Doc. 90 at B5.

BéHallv. City of Shreveportd5,205 (La. App. 2 Cir. 4/28/10), 36 So. 3d 4492

1371d.

138 A, CoDE CRIM. PROC. art. 22Q
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of arrest or subduing the arrestee; the physicaigjth, size and weaponry of the officers
as compared to that of the arresteeq &élme exigencies of the momeg?

The Court hasoncluded that Barnes fails to state a claim faressive force under
§1983 because the complaint fails to allege theaisay forceby Knight, McClellan, and
Bowman much less force in excess of theed40Barnes fails to allege Knight, McClellan,
and Bowmanemployed anyconductthat constituted a breach of duty and that was a
causein-fact ofany harm, andin light ofthe Courts analysis of Barnégxcessie force
claim under 81983, the Courfinds Barnes fails tstate a claim for excessive force under
state law. This claim is therefore dismissed witkjpdice.

E. Barnes'Remaining Statkaw Claims

Barnes enumerates several additional stave causes of action against Knight,
McClellan, and Bowman: *“The acts and conduct of thdefendants
constitute. . .malicious prosecution, invasion of privacy, intertal misrepresentation,
...and defamation under the laws of the State of Lianig.*1Defendants arguBarnes
fails to state a claim for thesauses of actiod2Barnes fails to thoroughly address these
claims in his oppositiod43In his opposition, Barnes avers only th&arnes described
the circumstances of his arrest [in his complaarificoncludedthat Knight, McClellan,
and Bowman committed” these stdtav offenses#4

Aside from Barnes’generaland conclusoryallegations Barnes makes no other
reference to these claims and failsaltege wellpleaded facts that state a claim for she

causes of actionAccordingly, Barnes’ statéaw claims against Knight, McClellan, and

B9Penn v. St. Tammany Par. ShesfOffice 20020893 (La. App. 1 Cir. 4/2/03), 843 So. 2d 1157,1116
140See suprdart 1.B.2.

141]d. See also idat 113.

142SeeR. Doc. 551 at 5n.26; R. Doc. 29 at 1718.

143SeeR. Doc. 61 at 10.

1441d. (emphasis added)
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Bowmanfor malicious prosecution, invasion of privacy, emtional misrepresentation,
and defamation are dismissed with prejudite.
V. BARNES CAUSES OFACTION AGAINSTTHE CITY OF SLIDELL

A. 81983 Claims

The amended complaint ctends, “[T]he City of Slidell [is]iable for all of the
defendants’acts which are described herein andicariously liable for all claims stated
herein. . ..”146

A municipality is a “personsubject to suit under 883471t is well-established
howeverthat a municipality or other local government cahhe vicariously liable under
81983 for its employees’actiort48 Therefore, Barnes’§ 1983 claims against the Qigy a
dismissed to the extent Barnes asserts thadherthe doctrine o¥icarious liability.

A municipality may be liable under®83 if it “subjects’a person to a deprivation
of rights or‘causes’ a person to be subjected’ to such depiova’4® To prevail on a
§1983 claim agmst a local government or municipality, a plaiftifust prove that action
pursuant to official municipal policy caused hisjuiny.130 Thus, the plaintiff muts
establish three elements: @)policymaker; (2an official policy; and (3a violation of
consitutional rights whose “moving force” is the polioy custom?s1

An “official policy” for purposes of 8983 includs the following: (1)“[a] policy

statement, ordinance, regulation or decision tkaifiicially adopted and promulgated

145 A complaint is insufficient if it contains “only kels and conclusions, or a formulaic recitationtiod
elements of a cause of action¥ hitley, 726 F.3d at 638 (citation omitted) (internal gawbn marks
omitted).

146R. Doc.90 at 133.

1“7Zarnowyv. City of Wichita Falls, Tex614 F.3d 161, 166 (5th Cir. 2010) (citiMpnell v. New York City
Dept of Soc. Servs436 U.S. 658, 690 (1978)).

148 Connick v. Thompsaorb63 U.S. 51, 60 (2011 hitt v. Stephens Cty529 F.3d 278, 283 (5th Cir. 2008).
149 Connick 563 U.S. at 60.

150 |d.

151Pjotrow ski v. City of Houstor237 F.3d 567, 578 (5th Cir. 2001).
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by the municipalitys lawmaking officers or by an official to whom tleevmakers have
delegated policymaking authority; and (2)apersistent and widespread practice of city
officials or employees, “which, although not autlred by officially adopted and
promulgated policyis so common and well settled as to constitute st@m that fairly
represents municipal policy>2“[E] ven a facially innocuous policy will support liaibyl

if it was promulgated with deliberate indifferentcethe ‘known or obvious consequences’
that canstitutional violations would resut#>3 The requirement of an official policy or
custom is “intended to distinguish acts of thenicipalityfrom acts oemployee®sfthe
municipality, and thereby make clear that municiledility is limited to action fo which
the municipality is actually responsiblé&#

Barnesallegesthat the City’s customs and practices incluif&) the negligent
hiring and retention of employees; (the negligent training and supervision of its
employees or the lack of training and supervisibiiemployees; (cits failure to adopt
sufficient policies to deter or prevent the viotatiof civil rights of the Plaintiff; and
(d) allowing the conspiracy and cover up of the unlawifuest and prosecution of Officer
McQueen’s wife’'s g-husband: Mr. Barnest®

Barnes alleges that McQueen, Knight, McClellan, aBdwman *“acted in
accordance with the Slidell Police Department’stouss and practices” and “were
acting. . .within the course and scope of their employmentthwihe City ofSlidell.156
Barnes allegeknight, McClellan, and Bowman charged Barnes wiidlating a protective

order “without seeing [one] or verifying that ondsted through the Louisiana Protective

152Brown v. Bryan Cty., OK219 F.3d 450, 457 (5th Cir. 2000).

153 Piotrowski 237 F.3d at 579 (quotinBgd. of Cty. Comm¥s of Bryan Cty., Okl. v. Browg20 U.S. 397,
405 (1997)).

BB4pPembaur v. City of Cincinnat#475 U.S. 469, 479 (1986) (emphasis in original).

155R. Doc. 90at 134.

1561d. at 132.
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Order Registry,” when there was no protective or@gainst Barne&’ Taking the
allegations of the complaint as truéet Court findsBarnessufficiently states a claim
against the City for municipal liability under1883 for itsalleged failure to adopt
sufficient policies to deter or prevent thi®lation of Barnestonstitutionalrightsby its
alleged failurgo adopt a policy requiring officers to verify agiective order exists before
arresting individuals for violation of La. R.S. 79: The motion to dismiss, insofar as it
seeks dismissal of Barnes1883 claim gainst the City for municipal liability, is denied.

B. StatelLaw Claims

Barnes alleges the City wgcariouslyliable “under Louisiana law for the actions of
the defendants, its agents and employees, thatedlduties owed to plaintiff under the
LouisianaConstitution and La. Civ. Code arts. 232316."158

“[Aln employer is liable for a tort committed bysiemployee if, at the time, the
employee was acting within the course and scogaémployment°“Course’refers
to time and place, and ¢ep€ refers to“the employentrelated risk of injury.160
Louisiana courts have explained that “[a]n empldyeenduct is within the course and
scope of his employment if the conduct is of thedkihat he is employed to perform,
occurs substantially within thauthorized limits of time and space, and is actidaa¢
least in part by a purpose to serve the emplo¥&rCburts should considdpur factors
when determining vicarious liabilitynder Louisiana law(1) whether the tortious act was

primarily employmenm rooted; (2whether the tortious act was reasonably incidetdal

1571d. at 19.

1581d. at39.See alsad. at 1133, 40.

19Baumeister v. Plunket673 So. 2d 994, 99(La. 1996).

160 |(d.

161Bates v. Carusa20032150 (La. App. 4 Cir. 7/28/04), 881 So. 2d 758, .7/62e also Baumeisteg®73 So.
2d at 996 (explaining that, for vicarious liability attach to the employer, the employee must hected
“within the ambit othis assigned duties and also in furtherance oéhiployer’s objective”).
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the performane of the employes duties; (3whether the act occurred ond employes
premises; and (Ayhether it occurred during the hours of employm&at.

The Court finds Barnes sudfently alleges a claim of vicarious liability aigast the
City for the actions of Knight, McClellan, and Bovam. The complaint alleges that two of
the three officers are ranking officers and supsoks with the Slidell Police
Department83Barnes also édges the officersvere dispatched to McQueen’s home after
McQueen called the police departnteon a noremergency line, requested assistance,
and said Barnes needed to go to.}&The onduty officers arrested Barnes, took him to
the Slidell lockup, filled out a police report, and charged Barnes withlation of a
protective orderaccording to the amended complaifitit is clear that, based on the
well-pleaded allegations of the complaint, Knight, Mdfale, and Bowman were acting
within both the course and the scope of their emplent with the Slidell Police
Departmentwhen they arrested Barnebhe Court thereforéinds that Barnes states a
claim for vicarious liability against the City for ¢hactiors of Knight, McClellan,
and Bowmantsé

Barnes fails to sufficiently allege that the Cisyvicariously liable for McQueen’s

actions.The incident underlying Barnes’ corgint occurred “on property owned by

1B2Nagle v. GusmamelF. Supp. 3d 609, 626 (E.D. La. 2014) (citireBrane v. Lewis292 So.2d 216, 218
(La.1974)).

163R. Doc. 90 at ®.

1841d. at 115, 9.

15|d. at 119, 38.

166 Seg e.g.,Johnson v. Gan{t606 So. 2d 854, 860 (La. Ct. Appwrit denied 608 So. 2d 196 (La. 1992)
(affirming finding of vicarious liabilityagainst the town for which defendant officer workieelcause the
officer “was engaged to some appreciable extanaw enforcement activity and his motivation wast
purely personal, entirely extrane®to his service as a policemanQf. Bates v. Carusp20032150 (La.
App. 4 Cir. 7/28/04), 881 So. 2d 758, 764 (“In tinstant matter, the City had no knowledgeGafruso's
propensity to abuse teenage boys. We concludeGhaiso was outside his employment and was effecting
a purpose of his own when the abuse took placRetissell v. Noullet721 So. 2d 868, 872 (La. 199&gtrick
v. Poiss0 38,841 (La. App. 2 Cir. 9/22/04), 882 So. 2d 6881
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[McQueen].167 Barnes allege#McQueen “acted out of makcand attacked the plaintiff
over personal feelings and hatré$’and that “McQueen’s attack was motivated by his
personal hatred towards Mr. Barné8’'McQueenwas df-duty at the timef thealleged
attack, and nothing in the complaint suggests Mau&vas in uniform’o Further,
McQueen calledhe Slidell Police Department, requesting tloatduty police officers
arrest Barned’! An officer's employer can be held liabfor the actions of an oeffuty
police officer only if the officer was acting in tle®eurse and scope of his employment at
the time of his actions that led to inju¥¥.Because the allegations of teecondamended
complaintindicate McQueen was not actimgthe course and scope of his employment
at the time of the alleged attatk, the City cannotbe held vicariously liable for

McQueen’s actiong’4

167R. Doc. 90at 143.

18]d. at 7142.

1891d. at 717.

1701d. at 114 ("McQueen is a Slidell Police Officer who wastmwmrking at the time of the attack. As a police
officer, McQueen has the power to arrest even iishaff duty.”).

1711d. at 15 (“Officer McQueen then called the Slidell Police Defpaent on a nofemergency line and
requested assistante.

172Wright v. Skate Country, In@8-0217 (La. App. 4 Cir. 5/12/99), 734 So. 2d 874, §Z8. Ct. App.)writ
denied 99-2272 (La. 1999), (explaining that whether the Cityultb be held vicariously liable for the
negligence of the offluty police officer, uniformed and working a paidtdil, “‘turns on whethejthe officer]
was in the ‘course and scop¥’his employmentdr the City at the time of his alleged negligentiars’);
Russell 721 So. 2d at 872concluding that the city could not be held vicarsty liable for the officer
defendant’s assault of a bystander because theeoffvas acting outside the course ardpe of his
employment at the time of the assault).

173*Under color of state law’does not necessarilyate to ‘scope of employmentMcLaren v. Imperial
Cas. &Indem. Cq.767 F. Supp. 1364, 1371 (N.D. Tex. 19%ff'd sub nom. McLaren v. Imperial Ca868
F.2d 17 (5th Cir. 1992)See alsdBrown v. Miller, 631 F.2d 408, 411 (5th Cir. 1980) (“Action takender
color of state law is not limited only to that am taken by state officials pursuant to state IRather, it
includes: Misuse of power gssessed by virtue of state law and made possitlieb®cause the wrongdoer
is clothed with the authority of state law.” (citats omitted) (inérnal quotation marks omitted));
Robertson v. BetdNo. 0910449 2009 WL 2144371, at *2 (D. Mass. July 2809) (“Whether an officer is
acting under color of state law does not dependbather he or she is in uniform, on or off dutyagiolice
station, or acting within or outside the scope isfdr her employment.”) (citiniflartinez v. Colon54 F.3d
980,986 (1st Cir. 1995)).

174 See, e.gRussell 721 So. 2cht 872 (denying vicarious liability claim against the CaayNew Orleans for
an oftduty police officersactions, finding that “[the tortious assault dthe plaintiff] clearly was motivated
by [the off-duty officer’s] purely personal considerationsnt@ely extraneous to the Citymterests in
keeping the peateand explaining that[e]ven if [the offduty officer] was acting as a police officer when
he attempted to break up the fight involving histtrer, he clearly was not acting in that capacibhew he
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VI.  PUNITIVE DAMAGES

Barnes seeks to recover punitive damageder both federal and state law from
Knight, McClellan, Bowman, and the Cityf> Defendantsknight, McClellan, Bowman,
and the Cityargue in their motion to dismiss that Barnes ist ramtitled to
punitive damage&’s

Barnes is not entitled teecoverpunitive damagesom theCity, as nunicipalities
areimmune to punitive damages undetd3177Punitive damages may be awarded in a
81983 action against individuals “when the defendaecdnduct is shown to be motivated
by evil motive or intent, or when it involves reekk or callous indifference to thelfrally
protected rights of otherd” The “callous indifference” standard requires rexddness
in its subjective form, i.e. a subjective conscinass of a risk of injury or illegality and a
criminal indifference to civil obligations!™

The second amended complaint alleges that Knight¢Clellan, and Bowman
arrested Barnes for violating a protective orderirgunction 180 Nevertheless, Barnes
alleges the officerdid not see protective order oiverify[] that one existed through the
Louisiana Proective Order Registry” and arrested Barnes “without so mas a pre
cursory [sic] investigation. .on the word of their cavorker, McQueen ®1The officers’

alleged failure to confirm thaBarnes wasn violation ofLa. R.S.14:79, and thus their

assaultedthe plaintiff]”); Patrick, 882 So. 2cht 691 (“The mere display of a badge and the represéort
as a police officer, without more, are insufficidotestablish employmesboted camduct.”).

175R. Doc 90 at 1129, 43.

176 R. Doc. 551 at 23-25.

177 City of Newport v. Fact Concerts, Ind53 U.S. 247, 271 (198 1)Recause absolute immunity from such
damages obtained at common law and was undistubl¢lde 42d Congress, and because tmaunity is
compatible with both the purposes of § 1983 andegehprinciples of public policy, we hold that a
municipality isimmune from punitive damages und@rU.S.C. § 1983). See als@il Ramirez Grp., L.L.C.
v. Houston Indep. Sch. Dis?786 F.3d400, 412 (5th Cir. 2015).

178 Smith v. Wade461 U.S. 30, 561983)

79Williams v. Kaufman Cty 352 F.3d 994, 1015 (5th Cir. 200@nternal quotation marks omitted)

180 |d.

181R, Doc. 90 at P.
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allegedfailure to ensure they had probable cause to arBashes, constitutes callous
indifference to Barnes’ federally protected riglgainst false arresAccordingly,taking
the allegations of the complaint in the light méstorable to Barnes, the Courhfishe
has sufficientlystateda claim for punitive damages undeil 333182

Under Louisiana law, punitive damages are not avdd unless expressly provided
for by statutel83 In both his complaint and his oppositioBarnes fails to identify any
Louisiana s$atute authorizing an award for punitive damagesthis casel84 He is
therefore not entitled to recover punitive damaigesis statelaw claim of false arrest.

VII.  OPPORTUNITY FORBARNES TOAMEND HIS COMPLAINT

In Barmmes’ opposition to Defendants’ation to dismiss, Barnes requests that,
rather than dismiss Barnes’ clairfos excessive force and assault and battdrg Court
should instead convert Defendantsdtion into a motion for a more definite statement
andallow Barnes to amend his complaitttreplead those causes of actigfp

Although Rule 15(a) states that courts should fygele a party leave to amend its
pleading “when justice so require¥? “leave to amend under Rule 15 is by no means
automatic’187 “Whether to grant leave to amend a complaingnsrusted to the sound
discretion of the district court®® The Court has already provided Barnes with an

opportunity to amend his complaint. After Barneshtplaint was initially filed on

182 See e.g.,Thomas v. Frederick766 F. Supp. 540, 562 (W.Da. 1991) {inding that the plaintiff was
entitled to recover punite damages from the defendastieriff because the sheriff “failetdd go through
even the procedural motions of carrying out flisbligations, much less did he have any real obyecoif
finding the truth. . ).

183 See Ross v. Conoco, In828 So. 2d 546, 5551¢ Louisiana, there is a general public policy agi
punitive damages; thus, a fundamental tenet oflawris that punitive or other penalty damages aot n
allowable unlessxpressly authorized by statute.”).

184SeeR. Doc. 90; R. Doc. 61.

185SeeR. Doc. 61 at 11.

186 FED. R. CIv. P.15(a)(2).

187Goldstein v. MCI WorldCom340 F.3d 238, 254 (5th Cir. 2003).

B8Simmons v. Sabine River Auth. Louisiadd2 F.3d 469, 478 (5th Cir. 20 1@)tations omitted) (internal
guotation marks omitted).
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November 19, 2014, Knight, McClellan, Bowman, ahe City fled mdions to dismiss in
which they raised arguments similar to those in tih@ion to dismisgpresently before
the Court1820On May 21, 2015, the Court denied Defendants’ muodito dismiss without
prejudice and ordered Barnes to file an amendedpdamt that ¢tlariffies] the claims
and allegations being asserted against each Defarié® The order also provided that
Barnes “may include any factual allegations substdimg his claims.®1Barnes filed an
amended complaint on June 16, 209%At that time, Barnesvas aware of the objections
Defendants had to his complaint with respect tockagns for excessive foecand assault
and battery but neverthele$asiled to sufficiently plead those causes of actianhis
amended complain®3 Further,Barnes hasot explaned how he would replead his
excessive force and assault and battery claims/é@ngthe opportunity, and he did not
provide any additional facts in his opposition thatuld cure the deficiencies of his
amended complain®4 For example, with respect to Barnes’ excessivedarlaim, the
opposition states onlthat “the defendants now argue Barnes failed to stateuaecaf
action for excessive force because he did not eitplistate that the officers used force

and that he consequently suffered injuries. Thesedlements can be inferrééPs

189 SeeR. Docs. 10, 29.

190R. Doc. 42.

1911d.

192R. Doc. 53.

193 See Goldstein340 F.3d at 254 Here, as pointed out by the district court, in addhi to being poorly
drafted and repetitive, the 14flage complaint is rich in legal deficiencies..The plaintiffs were certainly
aware of the defendaritsbjections to their complaint as written (becaulse bbjections appeared in the
defendantsprincipal motion)?).

194 1d. at 255 (“[T]he plaintiffs dii not demonstrate to the court how they would reglscienter more
specifically if given the opportunity, did not pfef a proposed second amended complaint to theictist
court, and did not suggest in their responsive gileg any additional facts nanitially pled that could, if
necessary, cure the pleading defects raised bygéfendants. We cannot, in these circumstances, thalt
the district court abused its discretifin denying leave].”)McKinney v. Irving Indep. Sch. Dis809 F.3d
308, 35 (5th Cir. 2002) (finding the district court dicbhabuse its discretion in failing to grant leaee t
amend, as plaintiffs “failed to amend their complaas a matter of right, failed to furnish the dist court
with a proposed amended complaint, dailed to alert both the court and defendants t® shbstance of
their proposed amendment”).

195R. Doc. 61 at 1811,
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Accordingly, the Court denies Barnes’request &ave to amend his complaint.
CONCLUSION

For the foregoing reasons,

IT IS ORDERED thatDefendants’ motion to dismiss GRANTED IN PART
andDENIED IN PART.

ITIS FURTHER ORDERED that the motion to dismiss, insofar as it is based
on qualified immunity with respect to Barnes’ faBseest claims, iIDENIED . The Court
finds Knight, McClellan, and Bowman are not entitleo qualified immunity on Barnes’
§1983 aml statelaw claim for false arrest at thstage of the proceedings

IT IS FURTHER ORDERED that Barnes’ 8983 claims for excessive force
against Knight, McClellan, and Bowman e&déSMISSED WITH PREJUDICE .

ITIS FURTHER ORDERED that Barnes’ claims for aospiracyunder federal
law against Knight, McClellan, anBowmanareDISMISSED WITH PREJUDICE .

IT IS FURTHER ORDERED that Barnes’ statdaw claims against Knight,
McClellan, and Bowman for assault and battexcessive force, intentional infliction of
emotional distess, malicious prosecution, invasion of pacy, intentional
misrepresentation, and defamati@reDISMISSED WITH PREJUDICE .

IT IS FURTHER ORDERED thatthe motion to dismiss, insofar as it seeks
dismissal of Barnes’ 8983 claim against the City for municipal liabilitg DENIED .

IT IS FURTHER OR DERED that Barnes’ claim against the City for vicarious
liability under state law for McQueen’s actionsD$SMISSED WITH PREJUDICE .
The City may beheld vicariously liableunder state lawfor the actions of Knight,
McClellan, and Bowman, but Barnes fails to statéaam for vicarious liabilityunder state

law against the Cityor McQueen'’s actions.
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IT IS FURTHER ORDERED that Barnes may not recover punitive damages
from the City under fedal lawor state law

IT IS FURTHER ORDERED that Barnes may not recover punitive damages
from Knight, McClellan, and Bowman under state law.

IT IS FURTHER ORDERED that Barnes’ request for leave to amend his
complaint isDENIED .

New Orleans, Louisiana, this7th day of March, 20 16.

UNITED STATES DISTRICT JUDGE
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