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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOSHUA BARNES CIVIL ACTION
Plaintiff

VERSUS NO. 14-2636

KEITH MCQUEEN , et al. SECTION: “E” (3)
Defendants

ORDER AND REASONS

Before the Court arewo motions to dismissfiled by DefendanKeith McQueent

For the reasons below, the motions GRANTED IN PART andDENIED IN PART.
BACKGROUND

Plaintiff Joshua Barnes (“Barnesfiled this action under 42 U.S.C. 8983 on
November 19, 20143gainst Defendants Keith McQueen (“McQueen”), Niasdnight
(“Knight”), Rockwell McClellan (“McClellan”), KeithBowman (“Bowman”), and the City
of Slidell (“City”).2

Barnes avershat on November 27, 2013, he went to hisafe’s residence to pick
up his children® At all relevant times, Barnes’ exwife was married to andived with
McQueen, a police officer with the Slidell Policepartment Barnes alleges that when
he was waiting for one of his children, McQueenn'rat [Barnes] knocking him to the
ground” and “struck [Barnes] angkpeatedly hit him with his knees all over his bgéy

Barnes’ 13yearold son called 91-1.5 McQueen’s neighbor came out, and McQueen

1R. Do0cs.56,97.

2R. Doc. 1.The Slidell Police Department was dismissed asraypan November 6, 2015%eeR. Doc. 77.
3R. Doc. 90at 1.

41d.

51d. at 2.

61d. at 3.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2014cv02636/163988/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2014cv02636/163988/111/
https://dockets.justia.com/

allegedly told the neighbor that Barnes was vialgta protective order and instructed the
neighbor to help arre®arnes.” McQueen and his neighbor handcuffed Barfes.
McQueen then called the Slidell Police Departmemtaonoremergency line and
requested assistance, according todbeondamended complaint Slidell Police Officer
Knight, Sergeant Bowman,na Lieutenant McClellan arrivedpok Barnes into their
custodyand transported him to the Slidell locip, where he was charged with violating
a protective order and simple assadlfthe complaint alleges that the officers failed to
verify that a protedve order was in place, as there was naared that Knight, Bowman,
and McClellan “based their decision to arrest ahdrge Mr. Barnes on the word of their
co-worker, McQueen®The complaint states, however, that a permanennictjonwas
in place’2 Thecomplaint also alleges that “[a]t no time did Mrames strike, attempt to
strike, or intend to strike anyone involved in tt¢éack against him313
Barnesbringsclaims against McQueen in his individual capatigcause, Barnes
alleges, McQueenatted out of malice when he attacked Mr. Barnes@nlalicly berated
him over child support payments in front of Mr. Bas children ™ Barnesalso brings
claims against McQueen in his official capacity puant to 42 U.S.C. 883 arguing
McQueen violated his rights “by beating him and#&y arresting him in front of [Barnes]]

children.”’ Barnesalso brings 81983 claims for false arrest anexcessive forcéé and

71d.

81d.

o1d. at 15.

0|d.at 19; R. Doc. 973.

1R. Doc.90 at 9.

21d. at 710.

B1d. at §11.

41d. at 117.

151d. at 71 14-18.

161d. at 1119-20. Theconstitutional torts underlying Barnes1883 claims are false arrest and excessive
force.See id.In McQueen’s motion to dismiss, McQueen statesti8lgh Plaintiff's clamn is vague, it
appears that he is alleging two constitutional whaims, (1)false arrest or imprisonment; and @Jcessive
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Barnesassertstatelaw claimsagainst McQueen for false arrest, excessive faassault
and battery, intentional infliction of emotionalstliess, invasion of privacy, malicious
prosecution, intentional misrepresentation, ancuoheftion1’

Barnesallegesthat Knight, McClellan, and Bowman conspired wittcQueen to
deprive Barnes of hisghts under color of lavi8 Barnes also brings 198 3claimsfor false
arrest and excessive foPéagainst Knight, McClellan, and Bowmdar their individual
actions20 Barnes asserts stal@aw claims againsthe officersfor false arrst, excessive
force, assault and battery, intentional inflictiohemotional distress, invasion of privacy,
malicious prosecution, intentional misrepresentationd defamatioa!

Barnes asserts vicarious liability claims agairts¢ Cityunder81983 andunder
state law andlleges the City is liable underl®83for the negligent hiring and retention
of its employees, thaeegligent training and supervision of its employessd the failure
to adopt sufficient policies to deter or preveng¢ tholation of Bames’ civil rights and for
allowing the conspiracy and coveip of the unlawful arrest and prosecution of Baries

OnFebruary 22015,McQueenfiled a motion to d¢smiss forfailure to state a claim

and for lack of subjeematter jurisdiction?3 On May 21,2015, the Court denied

use of force.R. Doc. 971 at 8. McQueemrgues he is entitled to qualified immunity on te@l983 claims.
Id. at 8-12.

7R. Doc. 90at 1119-22, 35.

181d. at 724.

19 1d. at 7124-26, 36 The constitutional torts underlying Barnes’1883 claims are false arrest and
excessive forceSee id Themotion to dismisdiled by Knight, McClelan, Bowman, and the City states, “[I]t
is assumed that the plaintiff is onlyinging claims against defendants Knight, McClelland Bowman
under § 1983 for excessive force and false arrest’.R. Doc. 551 at 6-12. The officers argue they are
entitled to qualified immunity on thosel®83 claimsld. at 6-12.

20 R. Doc. 90at 1124-26, 36

211d. at 919-22, 35.

22]d. at 1932-34, 40-41.

23R. Doc. 13



McQueen’s motionwithout prejudice, ordering Barnes to file an ameddaomplaint by
June 19, 20184Barnes filed a Supplementaland Amended Complamniune 16, 201%

On June 26, 2015, McQueen filed the motion to dssviorfailure to state a claim
currently before the Coui® Barnes filed a response in opposition on July 7154
McQueen filed a reply in support of his motion aunly24, 201528

On January 25, 2016, Barnes filed a Second Suppi¢tateand Amended
Complaint naning SouthernFidelity Insurance Company, McQueen’s homeowner’s
insurer2?°McQueen filed a motion to dismms the second amended complaintFebruary
8, 2016,raising the same arguments made in the June 26,204tion to dismiss?
Barnes filed an opposition on March 1, 20 a6lopting his July 7, 2015, opposition and
reiterating various allegations from his compla#ht.

STANDARD OF LAW

When deiding a motion to dismiss, the Court accepts &lllypleaded facts as true
and views those facts in the light most favorabléhte plaintiff32 The Courtmay consider
only the pleadings, the documents attached to aoriporated by referencm the
plaintiff's complaint, the facts of which judicial noecmay be taken, matters of public

record33 and documents attaad toa motion to dismisswhen the documents are

24R. Doc. 42. Barnes argues in his opposition thatMltQueen isbarred from filing “further preanswer
motions under Rule 12" becaukés initial 12(b) motions*have been correctly denied by this Honorable
Court.”R. Doc. ® at 5-6. The Court denied thoseotions without prejudice, however, allowing McQuee
to refile Rule 12(b) motions should grounds ariBeerefore, Barnes’argument thidtQueen iprecluded
from filing the Rule 12 motioscurrently before the Court is without merit.

25R. Doc. 53.

26 R, Doc. 56.

27R. Doc. 60.

28 R. Doc. 66.

29R. Doc. 90 at 3.

30 R. Doc. 97.

31R. Doc. 105.

32Whitley v. Hanna726 F.3d 631, 637 (5th Cir. 2018krt. denied 134 S. Ct. 1935, 188 (2014).
33Seel.S. exrel. Willard v. Humana Health Plan of Texas., 336 F.3d 375, 379 {6 Cir. 2003)Lovelace
v. Software Spectrum Inc78 F.3d 1015, 10348 (5th Cir. 1996)Baker v. Putngl75 F.3d 190, 196 (5th
Cir. 1996).
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referred to in the pleadings and aentral to a plaintiff's claims3* If the Court accepts
materials outside of the pleadings thiatnot fit within these parameters, the Court must
treat the Rule 12(b)(6) motion as a motion for suarynudgment pursuant to Rule 8%.

For the complaint tgurviveamotionto dismissthe facts taken as true musate
a claim that is plausible on its faé®A claim is facially plausible “when the plaintifigads
factual content that allows the court to draw tkasonable inference that the defendant
is liable for the misconduct alleged’”*The plausibility stamlard is not akin to a
probability requirement, but it asks for more thash&er possibility that a defendant has
acted unlawfully.38 Acomplaint is insufficient if itontains‘only labels and conclusions,
or a formulaic recitation of the elements of aisa of action 2 The Court cannot grant a
motion to dismiss under Rule 12(b)(6) “unless thamtiff would not be entitled to relief
under any set of facts that he could prove consisteth the complaint#0

DISCUSSION
l. QUALIFIED IMMUNITY—INDIVIDUAL CAPACITY

Barnes asserts®83 claims of excessive force and false arresinagdcQueemnt!
McQueen argues he is entitled to qualified immumtth respect to these clains.

To state a claim under 42 U.S.C1983,"“a plaintiff must first show a violationf
the Constitution or of federal law, and then shdwattthe violation was committed by

someone acting under color of state laW.The qualified immunity defense serves to

34Brand Coupon Network, L.L.C. v. Catalina Marketi€grp., 748 F.3d 631, 635 (5th Cir. 2014).
35 FeD. R.Civ. P. 12(d).

36 Brand, 748 F.3dat 637-38.

37 Ashcroft v. Igbal556 U.S. 662, 678009).

38 Culbertson v. Lykas790 F.3d 608, 616 (5th Cir. 201&itation omitted) (internal quotation marks
omitted).

39 Whitley, 726 F.3d at 638citation omitted) (internal quotation marks omije

40 Johnson v. Johnsor385 F.3d 503, 529 (5th Cir. 2004).

41R. Doc. 90 at 14-20.

42R. Doc. 561 at ~12; R. Doc. 971 at 7~12.

43 Atteberry v. Nocona Gen. Hos@.30 F.3d 245, 25253 (5th Cir. 2005).
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shield government officials performing discretionary fuioets “from liability for civil
damagesinsofar as their conduct does not violate clear$gablished statutory or
constitutional rights of which a reasonable perseould have known#* When
considering a qualified immunity defense raisedhe context of a Rule 12(b)(6) motion
to dismiss, th€ourt must determine whether “the plainsfpleadings assert facts which,
iftrue, would overcome the defense of qualifiednimnity.”#5“Thus, a plaintiff seeking to
overcome qualified immunity must plead specifictiathat both allow theourt to draw
the reasonable inference that the defendant iselifols the harm he has alleged and that
defeat a qualified immunity defense with equal spaty. " 46

When evaluating a claim of qualified immunity, tG@eurt must determine whether
the facts alleged show the officer’s conduictiated a constitutional righdind whether the
officer was actingunder color of state laat the time of the alleged incideftlf thereis
a constitutional yolation and state actionthe Court must thedetermine whether the
right was clearly established in light of the sfieaontext of the casé? For a right to be
“clearly established,” “[tlhe contours of the righmust be sufficiently clear that a
reasonable official would understand that whatdheaing violates that rightt® Whether

the right was clearly established at the time teeddant acted “requires an assessment

44Kinney v. Weaver367 F.3d 337, 349 (5th ICi2004).

45 Backe v. LeBlanc691 F.3d 645, 648 (5th Cir. 2012)prdan v. City of New Orlean®lo.15-1922, 2016
WL 633666, at *2 (E.D. La. Feb. 17, 2016)

46 Backe 691 F.3d at 648See alsBabb v. Dorman33 F.3d 472, 475 n.5 (5th Cir. 1994) (“Sarvive a
motion to dismiss in cases where the qualified immtydefense is raised, a plaintiff must state $agthich
if proven, would defeat the defense.Jackson v. City of Beaumont Police De®68 F.2d 616, 620 (5th
Cir. 1992).

47Brown v. Miller, 519 F.3d 231, 236 (5th Cir. 2008).

48 |d.

49 Anderson v. Creightam83 U.S. 635, 640 (1987).
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of whether the official's conduct would have bednextively reasonable at the time of
the incident.30

A. “Under Color of State Law”

To state a laim under 2 U.S.C. 81983, the plaintiff mustshow the alleged
violation of the Constitution or of federal lawas committed by someone acting under
color of state law! As a threshold mattethe Court addresses whether McQueen, who
was off duty at the time of thimcident?2 was acting under color of state law during
the incidents3

“Whether an officer is acting under color of stéde does not depend on his-on
or off-duty status at the time of the alleged violatidhlnstead, the Court must consider
(1) whether the officer misused or abudskis official power, and (2«vhetherthere is a
nexus between the victim, the improper conduct, t#redofficer’s performance of official
duties?s “If an officer pursues personal objectives withawging his official power as a
means to achieve his private aim, he has not acteter color of state lawk® However,
“li]f an individual is possessed of state authom@tyd purports to act under that authority,
his action is state action. It is irrelevant th&thight have taken the same action had he
acted in a purely private capacity.’/Action taken under dor of state law is “not limited

only to that action taken by state officials purstdo state law. Rather, it includes[]

50Kinney, 367 F.3d at 350 (quotin@onroe Creosoting Co. v. Montgomery Coun249 F.3d 337, 340 (5th
Cir. 2001)).

51Atteberry, 430 F.3dat 252-53.

52R. Doc. 90 at 14 (“McQueen is a Slidell Police Officer who wastrveorking at the time of the attack. As
a police officer, McQueen has the power to arresneif he is off duty.”).

53 McQueen does not dispute that he was acting undiler of state law at the time of the incideSteR.
Doc. 97.

54 Bustos v. Martini Club In¢599 F.3d 458, 464 (5th Cir. 2010)

55]d. at 464—-65Townsend v. Moy,&291 F.3d 859, 865 (5th Cir. 2002).

56 Bustos 599 F3d at 465.

57 United States v. Cause$85 F.3d 407, 4145th Cir. 1999)(quotingGriffin v. Maryland 378 U.S. 130,
(1964)).
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[m]isuse of power, possessed by virtue of statedamd made possible only because the
wrongdoer is clothed with the authority of s#daw.’>8

Barnes alleges McQueen called the Slidell Policedé&ment on a no®mergency
line to request assistané&McQueenseizedBarnesby handcuffing himand directed his
neighbor to help him arrest Barnes, according te #mended complairff. Barnes
remained handcuffed until the atuty officers arrived and he was taken into custédy
Thus, taking the welpleadal facts of the complaint as true, McQueen was gctinder
color of state law2

B. Violations of Constitution or Federal Law

1. False Arrest
a. Violation of a Constitutional Right
A false arrest is a violation of the arrestee’s Rbuand Fourteenth Amendment
rights unless the arresting officer has probablesedor the arresf3To survive a motion
to dismissa false arrest claigma plaintiff “must alege facts permitting an inference that

defendants lacked arguable (that is, reasonablenbigtaken) probable cause for the

58Brown v. Miller, 631 F.2d 408, 411 (5th Cir. 198(@j)tations omitted) (internal quotation marks ored).
59R. Doc. 90 at 1 5.

601d. at 13.

61|d. at 118-9.

62 Cobb v. JonesNo. 140745, 2015 WL 5794027, at *2 (W.D. La. Oct. 2, 2D{%n the instant case, it is
undisputed that Deputy Sefan offdutyNatchitoches Parish SherdfDepuy] seized Plaintiff by tackling
him, handcuffing him and preventing him from movifrigely until officers from the Natchitoches Police
Department arrived at the scene. Based on the domggwe find that Deputy Sers was clearly actimgiar
color of state law when he arrested or sei@ldintiff].”). Cf. Delcambre v. Delcambr&35 F.2d 407408
(5th Cir. 1981) (“Although the District Court fourttiat at the time of the incident Chief Delcambrasvon
duty, the court further found, we believe correctlyat the altercation arose out of an argument tamily
and political matters and thamy Delcambre was neither arrested nor threatenéld avirest.”).
63Thomas v. Kippermar846 F.2d 1009, 1011 (5th Cir. 1988) (per curiaRignda v. City of Houstqr24
F. Supp. 2d 1037, 1044 (S.D. Tex. 1999) (citBegck v. State of Ohij879 U.S. 89(1964); Mangieri v.
Clifton, 29F.3d 1012, 1016 (5th Cid994)).See alsdPerkins v. State of MissA55 F.2d 7, 3%.70 (5th Cir.
1972) (‘Beyond any doubt State police officers who depuitezens of Federally protected rights by means
of false arrestimprisonment and prosecution are actimgnder color of law:); Club Retro, L.L.C. v. Hilton
568 F.3d 181, 204 (5th Cir. 200@kferring to false arrest as a “constitutionalmld).
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arrests.®4 “The Supreme Court has defined probable cause as fdcts and
circumstances within the officer's knowledge thae sufficient to warrant a prudent
person, or one of reasonable caution, in believinghe circumstances shown, that the
suspect has comimted, is committing, or is about to commit an ofée.”>The facts must
be particularized to the arrest&They must also be “*known to the officer at the tiofe
the arrest; poshoc justifications based on facts later learnednagrsupport an earlier
arrest.®” The arresting officer himself, however, need notdpersonal knowledge of all
the facts constituting probable cause for an arf&3$b survive a motion to dismiss on a
claim of false arrest, it is sufficient for the plaff to allege that thanformation that
formed the basis for his arrest was supplied bgffiner who knew or should have known
the information was fals& Evidence that the arrestee was innocent of the ¢grime
however,"“is not necessarily dispositive of whether the @ffihdadprobable causéo
conduct the arrest becaugwdbable cause requires only a probability or sutSéh
chance of criminal activity, not arcaial showing of such activity™

The Court must examine the allegations of the aneencbmplaint to determine
whether the pleadings assert facts that, if true, ld@vercome the defense of qualified

immunity. According to the complaint, McQueeknocked Barnes to the ground,

64 Club Retrg 568 F.3d at 207.

65Piazza v. Maynge217 F.3d 239, 24546 (5th Cir. 2000)quotingMichigan v. DeFillippq 443U.S. 31, 37
(1979)).

66 Club Retrg 568 F.3d at 204.

671d.

68 United States v. Webstef50 F.2d 307, 323 (5th Cir. 1984).

69See Thomas846 F.2d at 1011Thomas asserts that the information which formealtiisis for his arrest,
detention, and prosecution was maliciously supplgdNorman with the knowledge that it was false.
Therefore, he asserts that his arrestjwas]without probable cause. This Court has specificayd that
such allegtions state a claim of false arrest.under § 1983); Wheeler v. Cosden Oil & Chem. CG34
F.2d 254, 261 (5th Cir. 1984) (“[A] defendant magatlenge a Fourth Amendment probable cause
determination on the ground that it was based dorimation whch the state knew or should have known
to be false and that such information was necessatlye finding of probable cause.”).

70 Deville v. Marcantel567 F.3d 156, 165 (5th Cir. 2009) (quotilinois v. Gates 462 U.S. 213, 244 &3
(1983)).
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handcuffedhim, requested assistance from the Slidell Police &é&ément on a non
emergencyine, andtold the dispatcher, “[M]y wife’s exiusband, he has a restraining
order, | have a copy of the restraining order, leeds to go to jail for that’* Barnes
alleges there was no protective order against himd McQueen knew there was no
protectiveorder against Barne$.Barnesallegesheremained inhandcufs until Knight,
Bowman, and McClellan arrivet.Neither party disputes thabased on the allegations
of the complaintMcQueers conduct amouredto an arrest4

In addition to the amendetbmplaint, he Court may consider matters of public
record> and documents attached to the motion to dismveseh the documents are
referred to in the pleadings and are central tolanpiffs claims”’6 Attached to
McQueen’s motion to dismisstleconsat judgmenissued by th@2nd Judicial District
Court for the Parish of St. Tammany, State of Larng,onJuly 21, 201%’McQueen also

attached the police report from the incideédThe consent judgmemhay be considered

1R, Doc. 90at M 2, 3, 5.

721d. at 115, 10, 15.

731d. at 8.

74 Louisiana law defines an arrest d&hé taking of one person into custody by anotharqugh] actual
restraint [that] may be imposed by force or mayteSom submission ofthe person arrestedhe custody
of one arresting hint. State v. Coleman20140402 (La. 2/26/16)Yquoting State v. Fisher971133
(La.9/9/98), 720 So.2d 1179, 11813s. CopE CRIM. P. art. 20). “The determination of whether an arrest
occurred depends on the totality bktcircumstances, but several factors distingurslamest from lesser
infringements on personal libert4.prime characteristic of any Fourth Amendment seézof a person is
whether, under the totality of the circumstancee@asonable person would nainsider himself or herself
free to leaveUltimately, whether a person has been arrestedmépen circumstances indicating an intent
to impose an xended restraint on the perssrliberty’ Id. Seealso Cobh 2015 WL 5794027, at *5
(“Neither party disputes that Deputy Sers arreR&intiff by taking him to the ground and forcingrto

lie on his stomach, thereafter handcuffing Plafrtéhind his back. . .Thus, the viability of Plaintiff's false
arrest claim depends upon whether Deputy Sers pgrathable cause to believe Plaintiff committed an
offense at the time of the arrést.

75 SeeCinel v. Connick15 F.3d 1338, 1343 n.6 (5th Cir. 1994) (“In decigla 12(b)(6) motion to dismiss, a
court may permissibly refer to matters of publicoed. Accordingly, the consideration of the consent
judgment does not convert this motion into one Soimmary judgment.” (internal citations omitted));
Johnson v. Wells Fargo Bank, N,Alo. 131793, 2014 WL 2593616, at *3 (N.D. Tex. June 9,20(1The
Consent didgment is also a matter of public record that banjudicially noticed in consideng a Rule
12(b)(6) motion.”).

6 Brand, 748 F.3dat 635.

7R. Doc. 972.

8 R. Doc. 973.
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by the Courtboth as anatter ofpublic record®and asa documenthat isattached to the
motion to dismissreferred to in the pleadingand central to Barneslaims80 The police
reportmay be considered by the Court, asiattached to McQueen’s motion, referred to
in thepleadings, and central to Barnes’claiislnder these circumstances, the Court’s
consideration ofhe consent judgment and the police rephoés not convertthe motion

to dismiss into a motion for summary judgméat.

In the consent judgment, ti22nd ludicial District Court did issuea permanent
injunction prohibiting Barnes from going within 108et of his exwife, Mandy Barnes,
or her home3 but to be a violation of La. R.94:79, the injunction must be issued
pursuant to one of the statutesamde articledisted therein84 This consent judgment
was not8>s

The police report reflects that the officers who arrived on the scemere
“provided. . .a copy of 22nd Judicial Court paperwoé. The report also states that
Knight “reviewed the copy of the origindlbcument concerning the permanent Order of

Injunction issued by the Twenty Second Judicial @087 The report reflects that the

79 See Cingll5 F.3d at 1343 n.6 (“In deciding a 12(b)(6) nootio dismiss, a court may permissibly refer to
matters of public record. Accordingly, the considigon of the consent judgment does not convert this
motion into one for summary judgment.” (internatladions omitted));Johnson 2014 WL 2593616, at *3
(“The Consent Judgment is also a matter of puldiword that can be judicially noticed in consideriang
Rule 12(b)(6) motion.”).

80 SeeR. Doc. 90 at 90, in which Barnes quotes the consent judgmentnBsaclaims he was falsely
arrested for violating a protective order or permatinjunction in violation of . R.S.14:79. Barnes
alleges in the complaint that there was a permaitrgahction that prohibited him from being on his-e
wife’s property but thahevertheless he was not violatihg. R.S.14:79 by virtue of his being on his -ex
wife’s property. Therefore, the consent judgmendastral to his claims.

81SeeR. Doc. 90 at B8 (alleging the officers “issued a police repatstly accusing the platidf of violating
state laws”).

82 Barnes filed a motion to strike the consent judginamd the police repoftom the motion to dismiss
R. Doc. 103For the reasons stated herein, the motion to sisiGeENIED .

83R. Doc. 563; R. Doc. 972.

84SeelA. REV. STAT. 8 14:79A(1)(a)See alsd.A. REV. STAT. 88 9:361 et seq., 9:372, 46:2131 et seq., 46;2151
46:2171 et seq., 46:2181 et selga, CHILD. CoDE art. 1564 et seqLA. Cobe Civ. PrRoc arts. 3604, 3607.1;
LA. CobECRIM. PROC arts.327.1, 335.1, 335.871.1

85SeeR. Doc. 972; LA. REV. STAT. § 14:79A(1)(a).

86 R. Doc. 973 at 4.

871d.
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officers “informed [Barnes] that he was being chedgvith LA R. S. 14:79 Violation of a
Protective Order / Order of Permanénjunction.”8

Based on review of the wefileaded allegations in the second amended complaint
the consent judgment, and the police report attddilmeMcQueen’s motion, the Court
finds no probable cause fdarnes’arrest based om violation of La. R.S.14:79.89
Violation of an injunctionthat was notssuedpursuant to one of the statst orcode
articles listedin La. R.S. 14:7%oes not provide a basis for arrest untterstatute The
consent judgment specifically states that the peremd injunction‘shall not constitute a
Louisiana Protective Order and shall not be forveatdo the Louisiana Protective Order
Registry, pursuant td.p. R.S46:2136 et seq].”°° As a resulfBarnes was not in violation
of La. R.S.14:79when he was presepn his exwife’s property and because McQueen is
alleged to have been in possessiorafl to have seethe consent judgmenthere was
nobasisfor McQueen to believe that Barnesisin violation.

McQueen arguesn any eventthatheneverthelesfiad probable cause to arrest
Barnes for simple assauh violation ofLa. R.S.14:38%1 becauseBarnes “engaged in a
physical altercation with a police officer while ¢he property,” thus committing simple
assault?? La. R.S.14:38 defines simple assauls dan assault committed without a
dangerous weaporfFAssault under Louisiana law is “an attempt to cornabattery, or

the intentional placing of another in reasonablpramension of receiving a batter3t”

881]d. at 6.

89 Barnes was charged with violating La. R.S. 14:79DBc. 973 at 6; R. Doc. 90 at .
90 R. Doc. 563 at 2; R. Doc. 9-2 at 2.

91SeeR. Doc. 973; LA. REV. STAT. § 14:38.

92R. Doc. 971 at 10.

93 LA. REV. STAT. 8§ 14:38A.

94 LA. REV. STAT. § 14:36.
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Battery is “the intentional use of force or leace upon the person of another[,] or the
intentional administration of a poison or other rows liquid or substance to anothép.”

The Court musttake the allegations in Barnes’ second amended taimtpas
true®8In the second amended complaint, Baraleegesthat“[a]t no time did [heFtrike,
attempt to strike, or intend to strike anyone irnveal in the attack against hid”Based
on Barnes’allegation$ie did not attempt to commit a battery or intenglace another
in reasonable apprehension of eatng a batteryThus no probable causexistedfor
arrest br simple assault.

Accordingly, consideringthe wellpleaded allegations of the complainthe
consent judgmengndthepolice reportthe Court finddMcQueendid not haveprobable
cause to arrest Barndar violation of La. R.S.14:79 or for simple assaulBarnes has
sufficiently pleaded a cause of action for false arrest, a constindlosiolation.

b. Clearly Established

The Fourth Amendment right to be free from falseeat was clearly @ablished at
the time of the incident® But “[e]ven law enforcement officials who reasongalblut
mistakenly conclude that probable cause is presgetentitled to immunity?® The
inquiry is whether a reasonable officer could hhedieved the arrest atsse was lawful
in light of clearly established law and the infortioa the arresting officers possessiéél.

McQueenpossessed a copy tife permanent injunctio®lwhich clearly stated it

was not a protective order afighall not be forwarded to the LouisiaRaotective Order

95 LA. REV. STAT. § 14:33.

9% Spannv. Rainey 987 F.2d 1110, 111%th Cir. 1993)

°7R. Doc. 90 at 1.

98 See Club Retr,b68 F.3d at 206.

991d. (quotingMendenhall v. Riser213 F.3d 226, 230 (5th Cir. 200Q)hternal quotation marks omitted)
woMendenhall 213 F.3d at 230.

11Barnes allegedly told the dispatcher, “I have aycopthe restraining order.” R. Doc. 90 at fS®e also
suprann.77-87and accompanying text; R. Doc.-37
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Registry.?092 As explained above,dolation of the injunction did not constitute airare
for which Barnes could be arrested under R.S.14:79103 Therefore, the Court finds
that, based on thterms of theconsent judgment and the allegations of the conmp)a
reasonable officer would have realized that thestueder La. R.S. 14:78fa person who
violated an injunction not covered by a provisiestdd in La. R.S. 14:79 was a violation
of that person’s right to be free fromlda arrestThus a reasonable officer in McQueen’s
circumstanceswould “understand that what he [was] doing violate[d]” rBas’
constitutional right to be free from false arrét.

With respect tahesimple assauktharge Barnesallegeshat“[a]t no time did[he]
strike, attempt to strike, or intend to strike anganvolved in the attack against hifi®?
He alsocallegeshat he did not harass anyone, threaten anyonresist a lawful arresios
The Court finds thatassuminghe allegations of Barnes’ seed amended complairo
be true, a reasonable officer wouldave realized that arresting a person who did not
strike, attempt to strike, or intend to strike angdor simpleassaulunder Louisiana law
would be a violation of that person’s right to bed from false arresf”

Accordingly, taking the welpleaded allegations of the complaint as true and
considering the consent judgment ae police reporfthe Court finddMcQueen isnot
entitled to qualified immunity on Barnes’false astelaim under 8983at this stage of

the proceedings

102R. Doc. 972 at 2.

103See supran.83-90and accompanying text.

104See Andersom83 U.S. at 640.

105R. Doc. 90 at 11.

106|d_

107The Court reiterates that at this stage it musetidle wellpleaded allegations of the complaint as true.
SeeBacke 691 F.3d at 648Jordan, 2016 WL 633666, at *2.
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2. Excessive Force
a. Violation of a Constitutional Right

To bring a81983 claim for excessive force, a plaintiff musist show he was
seized!08 A seizureoccurswhen ‘the officer, by means of physical force oroshof
authority, has in some way restrained the libefftg gitizen.”0° The plaintiffmust then
demonstrate the followind1) he suffered an injury; (2) such injury resulishdectly and
only from the us of force that was excessive to the aggnd(3) such force was objectively
unreasonablél® The use of excessive force is a violation of the ffolAmendmentl

The amended complaint alleges McQuean at Barnes and knocked him to the
ground!2McQueenand his neighbothenhandcuffed Barnes,@er seseizurel’3Knight,
McClellan, and Bowmamrrived afterward anttook Mr. Barnes into theicustody and
transported him to the Slidell lock U4 Barnes has clearly alleged he was seized.

The plaintiff mustallege he suffered “at least some injuf$2’An injury is legally
cognizable “when it results from a degree of forcattis constitutionally impermissible
that is, objectively unreasonable under the circtanses.?® The injury must be more
thande minimisbut need not be significat’ “While certain injuries are so slight that
they will never satisfy the injury element, ..psychological injuries may sustain a Fourth
Amendment claim M8 Barnes alleges that, as a result of McQueen’s tiseroe, Barnes

waslaying “face down in the dirt, battered and handedfin front of his sevetyearold

108 Flores v. City of Palacios381 F.3d 391, 396 (5th Cir. 2004).

109Terry v. Ohig 392 US. 1, 20 n.16 (1968).

110 |d

mSeeBush v. Strain513 F.3d 492500-01 (5th Cir. 2008))Flores, 381 F.3d at 396.
12R. Doc. 90at 2.

u3]d. at 13.

u41d. at 9.

115 Jackson v. Culbertsqr9#84 F.2d 699, 700 (5th Cir. 1993).

16Bush 513 F.3d at 501.

WTarverv. City of Edna410 F.3d 745, 751 (5th Cir. 2005).

18 Flores, 381 F.3d at 39498 (citingDunn v. Denk79 F.3d 401, 402 (5th Cir. 1996) (en banc)).
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daughter and thirteegearold son.?9 He contends he “suffered greatly and was in
constant physical and emotional pain during theeald20 At one point, Barnes alleged|
screamed for help, and as a result McQueen’s neigldame outsid&! Taking the
allegations in the light most favorable to Barri&sthe Court finds thathte amended
complaint sufficiently alleges that Barnes sufferepiry.

When considering whether the force used was exeessithe need and objectively
unreasonable, the Court considers the severityhef darime committed, whether the
plaintiff posed an immediate threat to officers,damhether the plaintiff was actively
resisting arrest or attempting to evade arrestiggtt.123The Court looks to the totality of
the circumstances, giving “careful attention to tfaets and circumstances of each
particular case?4The complaint alleges that McQueen “ran at [Barrkesjcking him to
the ground,” struckBarnes, and ‘“repeatedly hit [Barnes] with his knedlsover his
body."25Barnesallegeshe was “waiting for one of his childre#® and that he did not
violate Louisiana law or strike, attempt to strike,intend to strike anyon®? According
to the well-pleaded allegations of thesecond amended complainBarnes was not
committing a crimedid not pose a threat to anygrend was notesisting orevading
arrestby flight. Barnessufficientlyallegesthe use of force was excessive to the naad

objectivelyunreasonablézs

19R. Doc. 90at 18.

201d.

21]d. at 13.

122Spann 987 F.2dat 1115

123S5eeGraham v. Connard90 U.S. 386, 3961989; Ramirez v. Martinez716 F.3d 369, B7-78 (5th Cir.
2013).

24Ramirez 716 F.3d at 377.

125R. Doc. 90at 1 2.

261]d. at 1.

271d. at 1 11.

128 See Span, 987 F.2d atl115 (finding Plaintiff stated a claim for excessiforce, as he alleged that the
officers, “without any cause or justification, aimdan ‘unreasonable an excessive use of forcel’adsault
and beat [the plaintiff] with their hands and nighicks asvell as other instruments yet to be identified™).
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Taking the allegations of theecondamended complainas truel?® Barneshas
stated a claim that higght to be free fronexcessive forcenderthe Fourth Amendment
wasviolated

b. Clearly Established

Whether Barnes’ right to be free from the use otessive force was clearly
established “requires an assessment of whetheoffimal's conduct would have been
objectively reasonable at the time of the incidé®®. “Even though an officer's use of
force must be objectively unreasonable to viel@onstitutional rights, a defendant’s
violation of constitutional rights can still be @agively reasonable if the contours of the
constitutional right at issue are sufficiently ueat.”?31 Therefore, the Court must
consider whether McQueemad reasonald warning that his conduct violatdgarnes’
constitutional rightg32 ‘W] hile the right to be free from excessive force isacly
established in a general sense, the right to beeffitan the degree of force employed in a
particular situation may not haveen clear to a reasonable officer at the scétte

The law at the time of Barnes’arrest clearly efishted that the permissible degree
of force turns on the severity of the crime at sswhether Barnes posed a threat to the
officer’s safety, and whethéne was resisting arrest or attempting to fi#As discussed
above,the allegations of thesecond amended complainand the consent judgment

indicate thaBarnesdid not violate the law, he did not pose a threaahyone orscene,

Cf. Fuller v. Spragins226 F.3d 642 (5th Cir. 2000) (per curiam) (findithat the plaintiff's excessive force
claim fails “because the unrebutted summary judgnestdence demonstrates that only minirffoate was
used and that the officers did not hit or kick [thlaintiff]”).

129Spann 987 F.2d at 1115

1B30Kinney, 367 F.3d at 350 (quotingonroe Creosoting Co. v. Montgomery Coun2$9 F.3d 337, 340 (5th
Cir. 2001)).

B1Bush 513 F.3dat501

132|d_

1331d.
1341d.
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and he was not attemipg to resist arrest or fledaking the allegations of the complaint
as true, the Court concluddQueen’s conduct wasot objectivelyreasonable and he is
therefore not entitled tdismissalon Barnesg1983claim for excessive forcéased on
gualified immunity
Il. QUALIFIED IMMUNITY —OFFICIAL CAPACITY
Barnes also sued McQueen in his official capaagg police officerfor the City of
Slidell.135 “[O]fficial -capacity suitgenerally represent only another way of pleading an
action against an entity of which an officer is agent’136 As a result, claims against
officers in their official capacities are treated elaims against the municipality they
serveld3’Barnes’claims against the Ciye addressed in the Court’s Order on Defendants
Knight, McClellan, Bowman, and the City’s motisto dismiss!38
1. CONSPIRACYCLAIMS AGAINST MCQUEEN
Barnesassertglaims in his amended complaifor “conspiracyagainst his rights
and the deprivation of his rights under color ofJgpursuant to Title 18.S.C. 8241 and
8242 respectively,” against McQueen, Knight, McGlel] Bowman, and the City°
McQueen arguethat Barnes fails to state a cause of action farsparacy because (1) he
cannot bring conspiracy claims under 18 U.S.C248and 242, as they provide no basis
for civil recovery; and (2Barnes fails to allegéacts that support the elements of a

conspiracy claimt40

1B5R. Doc. 90at 111I.A, 18.

BéHafer v. Melg 502 U.S. 21, 25 (1991).

137]1d. ("Suits against state offegs in their official capacity . .should be treated as suits against the Sjate.
Mason v.Lafayette CityPar. Consol. Got, 806 F.3d 268, 279 (5t@ir. 2015) (The Masons also bring
claims against Lafayette and Chief Craft, in hiicidl capacity. Because Craft was sued in hiscifi
capacity, the claim against him is treated as arckgainst Lafayette, a municipality.”).

138R. Doc.110 at23-27.For Defendants Knight, McClellan, Bowman, and thg'€motionsto dismisssee
R. Doc 55and R. Doc99.

1B9R. Doc. 90at 1130-31.See alsdR. Doc. 90at 1124, 26-28.

140R. Doc. B-1at 12-13; R. Doc. 971 at 12-13.
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18 U.S.C. § 241 makes it a crime for two or moresp@s to conspire to deprive
another of the rights secured to him by the Cansbn or laws of the United Staté4.18
U.S.C. 8242 makes it a crime to deprive another persoruohgights under color of law
on account of alienage or ra&.These ciminal statutes, however, do not provide a basis
for private action under 8§ 19833 Therefore, to the extent that Barnes alleges agimasy
to violate 18 U.S.C. 8841 and 242, these claimsedismissedwith prejudice

Barnes also assertsclaimfor conspiracy against McQueamder 81983144 To
state a claim for conspiracy underl®3, a plaintiff must allege ()he defendants
reached an understanding or agreement that theyowdeny the plaintiff of one of his
constitutional rightsand (2)the conspiracy resulted in an actual denial of ofhdis
constitutional rightg4> The claimant must state specific facts, not memaypclusory
allegations!4¢ Nowhere in his complaint does Barnes allege tMaQueenreached an
agreement or understandingith the other defendantso deny Barmes of his
consitutionalrights, and he Court cannot reasonably infer from the factul@gations
that arein the complainthat the officers reached any agreement to denyn&sof his
rights. With respect to this claim, Barsecomplaint states only that “[a]ll of the

defendants acteih concert, conspired, and aided and abetted McQuredis unlawful

14118 U.S.C. 8241.

14218 U.S.C. 42

143 Goldston v. WearyNo. 141836, 2015 WL 423066, at *6 (E.D. La. Feb. 2, 20 B®nithback v. Texas
No.07%#0288,2007 WL 1518971, at *12 (N.D. Tex. May 24 020 (citingHanna v. Home Ins. Cp281 F.2d
298, 303 (5th Cir1960)); Clements v. Chapmanl89 F. Appx 688, 692 (10th Cir. 2006Moore v.
Kamikawag 940 F. Supp. 260, 265 (D. Haw. 199&fd, 82 F.3d 423 (9th Cir. 1996ildabe v. Aldabg616
F.2d 1089, 1092 (9th Cir. 1980) (ellant also claimed reliefnder 18 U.S.C. 8841 and 242. These
criminal provisions, however, provide no basis doril liability. ).

144See, e.gR. Doc. 90 at 16.

145Weiand v. Palm Beach Cty. Sher#fOffice 792 F.3d 1313, 1327 (11th Cir. 201&arr v. Montgomery
County, Tex.59 F. Supp. 3d 787, 805 (S.D. T&a14);DiLosa v. City of KennerNo. 030310, 2004 WL
2984342, at *16 (E.D. La. Dec. 16, 2004).

146 Hale v. Harney 786 F.2d 688, 690 (5th Cir. 1986) (citations dmdt) (internal quotation marks
omitted).
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conduct.’¥?” Mere conclusory allegations of conspiracigowever, “cannot, abset
reference to material factstate a substantial claim of fechl conspiracy under 42 U.S.C
§ 1983718 Accordingly, Barnes§1983claims for conspiracgredismissedvith prejudice
IV.  STATE-LAW CLAIMS AGAINST MCQUEEN

Barnes bringstatelaw claims against McQueen for false arrest, exees®rce,
assault and battery, intentionalfliction of emotional distress, inwon of privacy,
malicious prosecution, intentional misrepresentati@and defamatio*® McQueen
contendsBarnes failgo state a cause of action fonder state lawe°

A. False Arrest

Barnes asserts a statlw claim againstMcQueen for false arrest>! Under
Louisiana law, “[flalse arrest and imprisonment wceavhen one arrests and restrains
another against his will without a warrant or othstatutory authority?™2 As under
federallaw, an officer who does not have a warrant for #teest must have probable
cause under Louisiana lal#?

False arrest claims under Louisiana law are analyagdthe same standard used
to assess false arrest claims undd®83154 Louisiana courts recogme the defense of
gualified immunity to a plaintiff's claims that aactor’s conduct under color of state law

deprived him or her of aright secured by Articl&éction 5 of the Louisiana Constitution,

147R. Doc. 90at 116.

148 Hale, 786 F.2d aB90 (citaions omitted) (inérnal quotation marks omitted).

1491d. at 1119-22, 35.

150R. Doc. 971 at4, 13-15.

151R. Doc. 90 at B2.

152 Deville, 567 F3d at 172 (quotingKyle v. City of New Orlean853 So.2d 969, 971 (La. 1977)).

153|d.

154 See, e.gMoresi v. State Through Daf Wildlife & Fisheries567 So. 2d 1081, 1094 (La. 199&yle
v. Civil Serv. Commn588 So. 2d 1154, 1162 (La. Ct. App. 1991)writ denied sbb nom. Kyle v. Civil
Serv. Commm’, State of Lg.595 So. 2d 654 (Lal992).
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the state counterpart to the Fourth Amendment édihited States Constitutio¥>That
is, like in the qualified immunity context, the &ts of the defendants must be judged
for objective reasonablenesdien considered under state law.the defendant shows
that the state constitutional right allegedhiave been violated was not clearly established,
the defendant is entitled to qualified immun’igys

Considering the consent judgmeahd the police reporand taking the well
pleaded allegations of the complaint as true, tbar€findsMcQueenlacked prolable
cause to arrest Barnes for violation of La. R4&79 andis not entitled to qualified
immunity regarding Barnes’ stalaw claim for false arresit this stagdor the reasons
statedsuprain the 81983 contex#s?

B. Excessive Force

Barnesasserts a statéaw claim against McQueen for excessive foi&d.ouisiana
courtsanalyze excessive force claimignder the aegis of the general negligence law of
Louisiana”1>® Therefore a plaintiff asserting excessive force und®uisianalaw must
establish the following element¥1) the conduct in question was a catrsdact of the

resulting harm; (2) defendant owed a duty of carplaintiff; (3) the requisite duty was

155 SeeMoresi, 567 So. 2cat 1094("[W]e believe that a qualified immunity is justified im action against
state officers or persons acting under color ofestaw for damages caused by a violation of Arti¢l& 5 of
the Louisiana Constitiion. Consequently, a plaintiffallegation and proof of conduct under color aftst
law that deprived him or her of a right securedAsyicle I, 8 5 may not always asre the plaintiff of
recovery.”).

156|d_

157Barnes also brings a claim for false imprisonthevhich “occurs when one arrests and restrairotlaer
against his will and without statutory authorita&llanger v. WebreBellanger v. Webre, 2010720 (La.
App. 1 Cir. 5/6/11), 65 So. 3d 201, 209 (La. Ct.pAp writ denied 69 So. 3d 1149 (La. 20/11See also
Kennedy v. Sheriff of E. Baton Roy§85 So. 2d 669, 69QLa. 2006)(“Wrongfularrest, or the tort of false
imprisonment, occurs when one arrests and restraimgher against his will and without statutory
authority.”). In Louisiana, “[F]alse arrest is noistinguished as a separate tort from false imprisent.”
Parker v. Town oWWoodworth 20111275 (La. App. 3 Cir. 3/7/12), 86 So. 3d 141, 144.(Ct. App. 2012)
(internal quotation marks omitted). Therefore, thetion to dismiss Barnes’claims for false imprisoant
againstMcQueenis denied.

158 R, Doc. 90 at B5.

139Hallv. City of Shreveportd5,205 (La. App. 2 Cir. 4/28/10), 36 So. 3d 4492
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breached by the defendant; and (4) the risk of hasas within the scope of the peattion
afforded by the duty breachgépo

An officer “making alawfularrest may use reasonable force to effect the hares
detention and alsoto overcomeany resistance or threatened resistance of theopers
being arrested or detainéél! “Factors in determining whether the force exerted wa
reasonable under the circumstances entail: the kndvaracter of the arrestee; the risks
and dangers faced by the officer; the nature ofiffense or behavior involved; the chance
of escape if the particular means are not emplotfed existence of alternative methods
of arrest or subduing the arrestee; the physicaigjth, size and weaponry of the officers
as compared to that of the arresteeq &lme exigencies of the mometf?

The Court has determined that, based on the-pleidedallegaions of the
complaint, McQueetacked probable cause for Barnagrest and therefore Barrnasrest
was unlawful’62 The Court has also concluded that Barnes has statethim that
McQueen violated higght to be free from excessive foré&# For thereasons statesupra
in the 81983 context, the Coufinds Barnes has suéfently stated a claim for excessive
force under state law.

C. Assault and Battery

Barnesbrings a statelaw claim against McQueen for assault and batt¥py.
Specifically, the amended complaint states thefwilhg:
The facts set forth above support the claim of aksend battery because McQueen

intentionally beat and arrested Mr. Barnes for pason. As a result, Mr. Barnes
asserts intentional threatening action, unpermitedtact and injury because of

160 |d

161 A. CoDECRIM. PROC art. 220

182Penn v. St. Tammany Par. Shesf®©ffice 20020893 (La. App. 1 Cir. 4/2/03), 843 So. 2d 1157,1116
163See suprdart 1.B1.

164See suprdart 1.B2.

165SeeR. Doc. 53 at 1L
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McQueen’s misconduct during the illegal arrest. $hiMcQueen committed
assault and battery against Mr. Barri€s.

Assaultis “an attempt to commit a battergy the intentional placing of another in
reasonable apprehension of receiving a batt&Battery is‘the intentional use of force
or violence upon the person of anotli&® The basis for the stalaw tortof assault and
batteryis Louisiara Civil Code article 2315.

Barnes alleges that McQueen yelled at Barnes arad Barnes at one point
screamed for helpe? Barnesalso claimsthat McQueen knocked Barnes to the ground,
struck Barnes, and repeatedly hit Barnes with mgdsl’0 Barnes also adiges that
McQueen intentionally engaged in such behavioreassg that McQueen acted out of
malice when he attacked Barnes and that McQueemwveds/ated by his personal hatred
toward Barned71The Court finds that Barnes has sufficiently allégeauseof action for
assault and battemggainst McQueen

McQueen argues that ifthe Court finds Barnes thikestate a claim for false arrest
and for excessive force, then Barnes’ stka@ claims forassault and battery fail2 The
Court has determined, however, that Barnes hasdtat claim for false arrest and

excessive forcé’3

166 |d .

167 A. REV. STAT. §14:36.See alsd\.S. v. City of Alexandriag®19 F. Supp. 2d 773, 784 (W.D. La. 2013)
(citing Groff v. Sw. Beverage Go2008-625 (La. App. 3 Cir. 11/5/08), 997 So. 2d 7887 (internal
guotation marks omitteql)

168 | A. REV. STAT. §14:33.See alsoZimmerman v. Progressive Sec. Ins.,Gt0,982 (La. App. 2 Cir.
8/12/15), 174 So. 3d 1230, 123%rit denied 20151955 (La. 11/30/ 15)Groff, 997 So. 2d at 787.

169R. Doc. 90at 113, 4.

wo|d. at 72.

7id. at 117.

2R, Doc. 551 at 14-15.

173 See suprdDiscussion,” Part I.
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D. Intentional Infliction of Emotional Distress

Barnes also asserts a stdae claim for intentional infliction of emotional
distress!’ The basis for the tort of intentional infliction emotional distress under
Louisiana law is Louisiana Civil Code article 2315.To recoverfor intentional infliction
of emotional distress, a plaintiff muestablish three elementq:l) thatthe conduct of
the defendant was extreme and outrageousth@) the emotional distress suffered by
the plaintiff was severe; and (&)at the defendant desired to inflict severe emmudio
distress or knew that severe emotional distresslavbe certainor substantially certain
to result from his conduct17¢

Unlesstheplaintiff alleges facts to show thécQueenacted in a manndhatwas
atrocious, outrageous, or utterly intolerakiés claim must faill’7 Indeed, he alleged
conduct"“must be so outrageous in character, am@&xtreme in degree, as to go beyond
all possible bounds of decency, and to be regaegedtrocious and utterly intolerable in
a civilized community.¥”¢ The conductnay arise from an abuse by the actor of a position
that “gives him actual or apparent authority over theeothor power to affect his
interests.¥91t must be intended or calculated to cause sever@iemal distress; “some
lesser degree of fright, humiliation, embarrassmuiut,ry, or the like” is insuftient.180
“The distress suffered must be such that no reasenperson could be expected to

endure it.181 As the Fifth Circuit has explained, “Louisiana ctsirlike courts in other

1741d. at 122.

175 Nicholas v. Allstate Ins. Cp765 So. 2d 1017, 1021 (La. 200@)amilton v. Powel|lNo. 132702, 2014
WL 6871410, at *7 (W.D. La. Dec. 2, 2014).

176 Rice v. RBaStar Life Ins. Cq.770 F.3d 1122, 1137 (5th Cir. 2014) (quotWdnite v. Monsanto Cp585
So. 2d 1205, 1209 (La. 1991)).

1770bee v. Xerox CorpN0.99-470, 1999 WL 717637, at *2 (E.D. La. Sept. 14, 199

178 W hite 585 So. 2d at 1209.

179|d. at 1209-10.

180]d. at 1210.

181]d.
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states, have set a very high threshold on condufficent to sustain aremotional
distress claim, and the Louisiana Supreme Court m@ted that courts require truly
outrageous conduct before allowing a claim evehd@resented to a jurys?

McQueen arguem his motionto dismisshat Barnes “has failed to allege any sort
of emotional distress whatsoever, much less thathst®nal distress was severe enough
to warrant[] recovery under this theori#3Barnes does not address this argument in his
opposition to McQueen’s motio¥4

The Fifth Circuit has characterized the threlshfor severity of emotional distress
suffered to substantiate a claim for intentionafliation of emotional distress as
“‘unendurable.®5In Smith v. Amedisys Incthe Fifth Circuit applying Louisiana law,
found thatimpact ofpersistentverbal,physical and sexual harssment orithe plaintiff,
who testified that she felt angry, belittled, emtesssed, depressed, disgusted, humiliated,
horrified, incompetent, mad, very offended, andulspd as a result of the conduct, was
insufficient to meet thaéigh threshold for severit}eé With respect to emotional distress,
Barnes alleges only that he “suffered greatly arad W constant physical and emotional
pain during the ordeal®’and that “he suffered and continues to suffer ertgemotional
distress as result of the cavorkers/ defendants [sic] misconduéé®These allegations

are conclusory. The complaint fails to establishtdal allegations that, if trueyould

182 Morris v. Dillard Dept Stores, InG.277 F.3d 743, 75657 (5th Cir. 2001)

183R. Doc. 561 at 14; R. Doc. 91 at 14-15.

184R. Doc. 60 at 1611.

185Smith v. Amedisys In298 F.3d 434, 450 (5th Cir. 2002).

186]d. at 449-50 (citingW hite 585 So. 2d at 120 RESTATEMENT(SECOND) OF TORTS8 46 cmt. j (“Emotional
distress. . .includes all highly unpleasant mental reactionschsuas fright, horror, grief, shame,
humiliation, embarrassment, anger, chagrin, disapjpoent, worry, and nauseét. is only where it is
extreme that the liability arises.. The law intervenes only where the distress itdlicis so severe that no
reasonable [person] could be expected to enduje.it.

187R. Doc. 90at 8.

188]d. at 128.
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meetthe high threshold for severe emotionlédtressasrequired undetouisiana law to
sustaina claim for intentional infliction of emotional diess.

McQueen also argues that Barnes fails to alleges that establish extreme and
outrageous conduct on part of McQueemBarnesamended complainhealleges that
McQueen ran at Barne&nocked Barnes down, and struck Barnes repeatiéélyn
addition, McQueen allegedlyerated yelled at, and cursed at Barnes front of his7-
yearold daughterhis 13-yearold son,and McQueers neighbors® The complaint avers
that, among other comments, McQueen called Barresea, told him he needed to get a
job, andsaidhe needs to pay more in child supp&t.

While thisconductmay beinsulting, offensive, and humiliating, especiadjiven
that it took place in front of Barnes’ childrenthe complaintdoes not establish that
McQueen’s conduct waso outrageou'sand “so extreme in degree, as to go beyond all
possible bounds of decency, and to be regardedrasiaus and utterly intolerablé?2
Althoughthe Restatement (Second) of Torts states, “In paldr police officers . .have
been held liable for extreme abuse of their posifithe Restatement further explains,
“Even in such cases, .the actor has not been held liable for mere insutdignities, or
annoyances that are not extreme or outrage®i8arnes fails to allege facts that, iftrue,

establish McQueen’s conduct was sufficiently outr@ags and extreme to support a cause

1891d. at 172-3.

1901d. at 1 6-7.

1911d.

192\W hite 585 So. 2d at 1209.

193 RESTATEMENT (SECOND) OF TORTS § 46 (1965) The Louisiana Supreme Court has found that theestat
law cause of action for intentional infliction ofretional distress is “generally in accord with tlkegal
precepts set forth in the Restatement text and comségee White585 So. 2d at 1209.

26



of action for intentionalnfliction of emotional distres®4 Accordingly, this claim is
dismissed with prejudice.

E. Barnes’Remaining Statkaw Claims

Barnes enumerates several additional stave causes of action: “The acts and
conduct of the defendants constitute.malicious prosecution, invasion of privacy,
intentional misrepresentation, .and defamation®> Barnes has failed to allege well
pleaded facts ltat state a claim for these causes of action; this esecd is merely
conclusory. Accordingly, Barnes’ stataw claims against McQueen for malicious
prosecution, invasion of privacy, intentional migresentation, and defamation are
dismissed with prejudicé&s

V. PUNITIVE DAMAGES

Barnes seeks an awardmfnitive damageagainst McQueennder federal law®”?
McQueen arguem hismotion to dismiss that Barsas nd entitled to punitive damages
with regard to his statlaw claims°8Indeed, under Louisiana law, punitive damages are
not available unless expressly provided for by stat®® Barnes fails to identify any
Louisiana statute authorizing an award fuunitive damages in this cas€herefore,

Barnes cannot recover punitive damagit$ respecto his statdaw claims.

94See, e.g., Obe@999 WL 717637, at *3 (concluding the plaintiffidd not maintain a claim for intentional
infliction of emotional distress under Louisianavland noing that the plaintiffs complaint “fails to allege
conduct beyond all possible bounds of decency; cahdtterly intoler&le in a civilized community”).
195R. Doc. 90 at B5.See alsdr. Doc. 90 at 13.

196 A complaint is insufficient if it contains “onliabels and conclusions, or a formulaic recitatidrthe
elements of a cause of action¥ hitley, 726 F.3d at 638 (citation omitted) (internal gabn marks
omitted).

197R. Doc. 90at 1 23; R. Doc. 60 at 11.

198 R, Doc.56-1 at 15;R. Doc.97-1 at 15In Barnes’ opposition, he does not dispute this. Bamaintains
only that punitive damages may be awarded againgd&en in his individual capacity unded$33.R.
Doc. 60 at 11.

199See Ross v. Conoco, In828 So. 2d 546, 558.a. 2002)(“In Louisiana, there is a general public policy
against punitive damages; thus, a fundamental teheur law is that punitive or other penalty dameag
are not allowable unlesxgressly authorized by statute.”).
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VI.  JURISDICTION OVERBARNES STATE-LAW CLAIMS

McQueen contends that if the Court dismisses Bdriedgral claims, the Court
should also dismiss his stak@w claims for lackof subjectmatter jurisdiction2°® The
Court, however, has determined that Barnes statetaian for false arrest and for
excessive force under1®83 for which McQueen is not entitled to qualifimdmunity at
this stage of the proceeding®

In any civil action over which the Court has original jurisdicti the Court has
supplemental jurisdiction over all other stdésv claims “that are so related to claims in
the action within such original jurisdiction thahdy form part of the same case
or controvery.”202

The Courthasdetermined that Barnes has stated a cause of astider federal
law. Barnes’ statdaw claims are based on the same set of facts81883 claim for
false arrest and excessive force and are “so reélatethat claim“that they form part of
the same case or controversy under Article Il loé tUnited States Constitutiod?3
Therefore, this Court has supplemental jurisdictomer Barnes’ statéaw claims204

CONCLUSION
For the foregoing reasons,
ITIS ORDERED thatMcQueen’smotion to dismis&®5is GRANTED IN PART

andDENIED IN PART.

200R, Doc. 561 at 15-16; R. Doc. 971 at 15-17.

201See supa “Discussion,”Part 1.

20228 U.S.C. 81367(a).

203]d. See alsdr. Doc. 90.

204 McQueen does naargue that the Court lacks supplemental jurisdictover the statéaw claims if
federal claims remain.

205R, Doc. 56.
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ITIS FURTHER ORDERED that the motion to dismissnsofar as it ibased
on qualified immunityisDENIED . The Courtfinds McQueen imnotentitled to qualified
immunityon Barnes’false arrest claim or on Barnes’ exaesgirce claimat this stage of
the proceedings

ITIS FURTHER ORDERED that, pursuant to 28 U.S.C1867, tie Court will
continue toexercise supplemental jurisdiction o\garnesremaining statdaw claims.

ITIS FURTHER ORDERED thatBarnes’ claims for conspiraaynder federal
law against McQueeareDISMISSED WITH PREJUDICE .

ITIS FURTHER ORDERED that Barnes’statéaw claims against McQueen for
intentional infliction of emotional distress, madas prosecution, invasion of privacy,
intentional misrepresentatipand defamation ai@ISMISSED WITH PREJUDICE .

IT IS FURTHER ORDERED that Barnes may not recover punitive damages
from McQueen under state law.

ITIS FURTHER ORDERED that Barnes’ motion to strikééis DENIED .207

New Orleans, Louisiana, this7th day of March, 20 16.

““““ 5 JérE‘Mo‘R‘Tcﬁ“‘*“““‘
UNITED STATES DIS ICTIJUDGE

206 R, Doc. 103.
207See supran.82and accompanying text.
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