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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOSHUA BARNES, CIVIL ACTION
Plaintiff

VERSUS NO. 14-2636

KEITH MCQUEEN, ET AL., SECTION: “E” ( 1)
Defendants

ORDER AND REASONS

Before he Court is a motion taismiss filed by Defendant Southern Fidelity

Insurance Company
BACKGROUND

Plaintiff Joshua Barnes (“Barnes”) filed this actionder 42 U.S.C. $83and
Louisiana state lawon November 19, 2014, against Defendants Keith Mau
(“McQueen”), Nicholas Knight (“Knight”), Rockwell MClellan (“McClellan”), Keith
Bowman (“Bowman”), and the City of Slidell (“City3 On January 25, 2016, Barnes filed
a Second Supplemental and Amended Complaint narBowghern Fidelity Insurance
Company(“SFIC”), McQueen’s homeowner’s insures a defendartt

On March 7, 2016, the Court ruled on motions tondss filed by McQueen,
Knight, McClellan, Bowman, and the CityThe Court set forth thiactual background of
this matter in its orders on Defendants’ motionsdiemiss and adopts the factual

background set forth in those ordérs.

1R. Doc. 114.

2R. Doc. 1.The Slidell Police Department was dismissed asraypan November 6, 201%eeR. Doc. 77.
3R. Doc. 90 at 3.

4R. Docs. 110, 111 (Orders); R. Docs. 97, 99 (Mosioa dismiss).

5SeeR. Docs. 110, 111.
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On March 14, 2016, SFlifled a motion to dismiss for failure to state aioh upon
which relief can be grantedrguingthe policy issued to McQueen excludes coverage for
the damages claimdxy Barness McQueen and Barnes filed oppositions to SFIC’s omti
on March 29, 2016 Barnes contends that SFIC’s policy provides coveriag his claims
against McQueerMcQueen argues Barnes’claims are covelbgdhe policy and that, as
a result, he is entitled to a defen&FIC filed a r@ly in support of its motion on
April 6, 20168

STANDARD OF LAW

When deciding a motion to dismiss, the Court acseypltwellpleaded fat as true
and views those facts in the light most favoralbléhte plaintiff? The Court may consider
only the pleadings, the documents attached to coriporated by reference in the
plaintiffs complaint, the facts of which judicialotice may be taken, matters of public
recordl® and documents attached to motion to dismisswhen the documents are
referred to in the pleadings and amentral to a plaintiff's claimsIf the Court accepts
materials outside of the pleadings that do nowiihin these parameters, the Court must
treat the Rule 12(b)(6) motion as a motion for suamynjudgment pursuant to Rule 5&.

For the complaint to survive a motion to dismidee facts taken as true must state
a claim that is plausible on its faé&eA claim is facialy plausible “when the plaintiff pleads

factual content that allows the court to draw tkasonable inference that the defendant

6 R. Doc. 114.

7R. Doc. 126 (McQueen’s opposition); R. Doc. 128 f(iBas’ opposition).

8 R. Doc. 131.

9 Whitley v. Hanna726 F.3d 631, 637 (5th Cir. 2018grt. denied 134 S. Ct. 1935, 188 (2014).
0wsSedJ.S. exrel. Willard v. Humana Health Plan of Texas., 336 F.3d 375, 379 (5th Cir. 2003)pvelace
v. Software Spectrum Inc78 F.3d 1015, 10348 (5th Cir. 1996)Baker v. Putngl75 F.3d 190, 196 (5th
Cir. 1996).

11Brand Coupon Network, L.L.C. v. Catalina Marketi€grp., 748 F.3d 631, 635 (5th Cir. 2014)

2 Fep.R.Civ.P. 12(d).

BBBrand, 748 F.3d at 63738.



is liable for the misconduct alleged&"The plausibility standard is not akin to a
probability requirement, but it asks for meothan a sheer possibility that a defendant has
acted unlawfully.®> A complaint is insufficient if it contains “only keels and conclusions,
or a formulaic recitation of the elements of a canfaction.’ The Court cannot grant a
motion to dismiss undeRule 12(b)(6) “unless the plaintiff would not betéled to relief
under any set of facts that he could prove consistgth the complaint”
ANALYSIS

Barnes asserts®83 claims against McQueen for false arrest arodsive force
and statdaw claimsagainst McQueen for false arrest, excessive foese] assault
and battery® SFIC issued homeowner’s insurance to McQueen, aarch&s alleges that
SFIC’s policy provides coverage for Barnes’ claiagainst McQueei®

A. Coverage

SFIC moves to dismiss Barne®mplaint because, SFIC argudsg homeowner’s
insurance policy issued to McQueen precludes cayefar the claim®n which Barnes
seeks damages.

SFIC issued a policy of homeowner’s inance to McQueen and his wifeith

effective dates of April 18, 201380 April 18, 201420 The policy provides a $300,000 limit

14 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

15 Culbertson v. Lykqas790 F.3d 608, 616 (5th Cir. 201&itation omitted) (internal quotation marks
omitted).

16 W hitley, 726 F.3d at 638 (citation ontéd) (internal quotation marks omitted).

17Johnson v. Johnsqr385 F.3d 503, 529 (5th Cir. 2004).

18 Barnes also asserted al383 claim for conspiracy and staltev claims for intentional infliction of
emotional distress, invasion of privacy, maliciopsosecution, intentional misrepresentation, and
defamation, but the Court dismissed those clainté wirejudice in its Order and Reasons on McQueen’s
motion to dismissSeeR. Doc. 111.

19 SeeR. Doc. 90.

20 R. Doc. 1145 at 1. The Court may consider the insurance palicgn deciding this motion to dismids.

re Katrina Canal Breaches Litig495 F.3d 191, 205 (5th Cir. 2007) (“Generally,daciding a motion to
dismiss for failure to state a claim, if mattergside the pleading are presented to and not exdugehe
court, the motion shall be treated as one for sumynuedgment. In this case, that wldunormally include
the insurance contracts, since those documents weteattached to the complaints. But because the

3



of liability for personal liability and a $1,000ntit for medical payments! The policy
provides the following exclusion for personal liatyiland medical payments to others:
1. Expected Or IntendedInjury

“Bodily injury” or “property damage” which is expted or intended by the
“insured” even if the resulting “bodily injury” omproperty damage”.

a. Is of a different kind, quality or degree than iaily expected or
intended; or

b. Is sustained by different person, entity, real or personal property
than initially expected or intended.

However, this Exclusion. .does not apply to “bodily injury” resulting from ¢h
use of reasonable force by the “insured” to profeatsons or propertyp3

SFIC argues this exclusion clearly and unambiguouslycluaes coverage of
Barnes’claims against McQueéh.

The Court finds, and no party disput&sthat the exclusion is clear and
unambiguousgs Rather, thassue before th€ourtis whether the exclusioas witten
unambiguously precludes coverage of Barnes’ claagainst McQueen.

Under Louisiana law, excessive force claims gengrddlll under the duty/risk
analysis for negligence claimg®To prevail under that analysis, the plaintiff mgpsbve
“(1) the canduct in guestion was the causefact of the resulting harm; (Z)he]

defendant owed a duty of care to plaintiff; (B requisite duty was breached by the

defendants attached the contracts to their motionslismiss, the contracts were referred to in the
complaints, and the contracts are central to taepiffs’claims, we may consider the terms of tomtracts
in assessing the motions to dismiss.” (citation twed) (internal quotation marks omitted)).

21R. Doc. 1145 at 1.

221d. at 36.

23R. Doc. 1141.

24 SeeR. Docs. 126, 128.

25See, ., King v. Galloway20011358 (La. App. 4 Cir. 9/11/02), 828 So. 2d 4t denied 20022598
(La. 11/27/02), 831 So. 2d 28&ind writ denied20022510 (La. 11/27/02), 831 So. 2d 283.

26 Harvey v. City of Eunice Police Dep2010-1228 (La. App. 3 Gi 4/6/11), 62 So. 3d 290, 29®3(citing
Stroik v. Ponseti699 So. 2d 1072 (La. 1997)).

4



defendant; [and] (4dhe risk of harm was within the scope of protectafforded by the
duty breached.2” As the Louisiana Supreme Court has explained:

The use of force by law enforcement officers musttbsted by the reasonable

force’standard ... Whether the force used is reasonable depends uptotality

of the facts and circumstances each case. A court must evaluate the officers’

actions against those of ordinary, prudent, andoaable men placed in the same

position as the officers and with the same knowkdg the officerss
Clearly, then,a plaintiff need not establish a defendant’s actiovere intentional to
prevail ona claim for excessive force under Louisiana lawddad, the question is
“whether the officers’ actions are objectively reaable in light of the facts and
circumstances confronting them, without regar@ their underlying intent
or motivation.29

The same is true under federal law.Gnaham v. Conngrthe Supreme Court of
the United States explained that “the reasonaldehiaquiry in an excessive force case
is an objective one: the question is whether thécefs’ actions are ‘objectively
reasonable’ in light of the facts and circumstancesfronting them, without regard to
their underlying intent or motivatiore® “An officer’s evil intentions will not make a
Fourth Amendment violation out of an objeely reasonable use of force; nor will an
officer’s good intentions make an objectively ungeaable use of force constitution&t”

Federal and state claims of excessive force ardya®@d under a negligence

standardln the second amended complaint, Bas seeks damagagainst McQueefor

excessive force based on the unreasonableness @chiobns a claim clearlybased on

27]d. (quotingStroik, 699 So. 2d at 1077).

28 Kyle v. City of New Orlean$53 So. 2d 969, 973 (La. 1977)

29 Penn v. StTammany Par. Sheriff’Office 20020893 (La.App. 1 Cir. 4/2/03), 843 So. 2d 1157, 1162
(Guidy, J., concurring).

30 Graham v. Connar490 U.S. 386, 397 (U.S. 198%ee alsdRkeese v. Andersgf826 F.2d 494, 500 (5th
Cir. 1991).

31Graham, 490 U.S. at 397.



negligenceunder Louisiana Civil Code art. 2335An intentionalact exclusion does not
preclude coverage of negligence claims.

In support of SFIC's motion to dismiss, SFf€lies onKing v. Gallowayand
Fontenot v. Duplechin& Both cases, however, are distinguishable from tasedn both
King and Fontenot the tortfeasoidefendant admitted that he intentionally caused the
injuries for which the plaintiff in each case soughtmbayes34 Moreover,the Louisiana
appellatecourt in King decidedwhether the intentionadct exclusion contained in a
homeowner’s insurance poliagnambiguouslyrecluded coverage the context of a
motion for summary judgmer?f The Louisiana appellate court Fontenotdetermined
whether the intentionadct exclusion applied after the completion of adfetrial 36 The
coverage issue isdforethis Court, howeverpn a motion to dsmiss, and the Court’s
analysis is limited to the allegations of the comipt. Barnes assertsnaexcessive force
claim against McQueen based on negligence. BecluseCourt must accept Barnes’
allegations as trueSFIC has failed to establish that thelipy unambiguously precludes
coverage for Barnes’ excessive force claim agaiiad@ueens3’

B. Dutyto Provide a Defense

McQueen argues that because Barnes has asserimd elgainst him that are not

unambiguously excluded under the SFIC policy, SRHS a duty to defend McQueen in

32SeeR. Doc. 90 at B5.

33King, 828 So. 2d 49Fontenot v. Duplechin004-424 (La.App. 3 Cir. 12/8/04)891 So. 2d 41
34See King828 So. 2d at 5Fontenot 891 So. 2d at 46.

35King, 828 So. 2d at 50.

36 Fontenot 891 So. 2d at 44.

37SeeMartco Ltd. Pship v. Wellons, In¢c588 F.3d 864, 872 (5th Cir. 2009)
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this suit38 It is clear that if there is “even a possibility cdlhility under the policy,” the
insurer has a duty to defend the insuféd.

Under Louisiana law, an insurance policy is a cactrand should be construed
using the general rules of interpretation of contsaset forth in the Louisiana Civil
Code#0 Louisiana courts apply the “eigltbrners rule” to determine whether a liability
insurer has the duty to defend a civil action agaiibs insured; courts look to the “four
corners” of the plaintiff's petition in the civilcion and the “four corners” of the insurance
policy to determine whether the insurer owes isuired a duty to defent#tOne Louisiana
court explained as follows:

Under [the “eighicorners” analysis, thdactual allegations of the plaintiffs

petition must be liberally interpreted to determualeether they set forth grounds

which raise even the possibility of liability undtre policy. In other words, the test
is not whether the allegations unambiguouwsdgert coverage, but rather whether
they do not unambiguously exclude coverage. Sinyjaven though a plaintiff's
petition may allege numerous claims for which cogeras excluded under an
insurer’s policy, a duty to defend may nonethelesist if there is at least a single
allegation in the petition under which coveragea unambiguously excludet.
Factual inquiries beyond the petition for damaged #he relevant insurance policy are
prohibited with respect to the duty to defetfdlhe insurer ha a duty to defend unless
the allegations in the petition for damages, asliadpto the policy, unambiguously

preclude coverag& The Court has held that the SFIC policy issued tiMeen does not

unambiguously preclude coverage of Barnes’ excedwsirce claim against McQueen.

38 R. Doc. 126.

39 Steptore v. Masco Const. C8.3-2064 (La. 8/18/94), 643 So. 2d 1213, 1218 (explagnthat the duty to
defend “arises whenever the pleadings againstriberied disclose even a possibility of liability uardhe
policy”). See also United NatlIns. Co. v. Paul and Mar'slmMo. 10799, 2010 WL 2690615, at *2 (E.D.
La. July 11, 2011).

40 Sher v. Lafayette Ins. C007%2441 (La. 4/8/08), 988 So. 2d 186, 192, rehg in part(July 7, 2008).
41Mossy Motors, Incv. Cameras Am 20040726 (La. App. 4 Cir. 3/2/05), 898 So. 2d 602, 604jt
denied 20051181 (La. 12/9/05), 916 So. 2d 1057.

42|d. (citations omitted).

43Martco, 588 F.3d at 872.

441d.



“Once a complaint states one claim within the pg@icoverage, the insurer has a
duty to accept defensd the entire lawsuit, even though other claimshe complaint fall
outside the policy’s coveragé® The duty to defend “arises whenever the pleadings
against the insured disclose even a possibilityadfility under the policy.?6 Because the
Court finds there is at least one claim for which coverageosunambiguously excluded
under the SFIC policy, SFIC has a duty to defend)Meen4”

The insurer is obligated to provide a defense al&he allegations of the petition
may ultimately turn out to be incorrect or untrué A liability insurer’s duty to defend
and the scope of its coverage are separate anidctistsues® An insurer’s duty to defend
is broader than its obligation to indemnify for dage claims? “{W]hereas the duty to
defend is based upon the allegations in the pleggdithe duty to indemnify is triggered
by the actual facts that establish liability in thenderlying lawsuit3l “When
uncontroverted facts preclude the possibility afiey to indemnify, the duty to defend
ceases and theuty to indemnifyis negated 32

CONCLUSION
Because SFIC has not established that the inteaHact exclusion in McQueen'’s

homeowner’s insurance policy ambiguously precludes coverage;

45Treadway v. Vaughre33 So. 2d 626, 628 (La. Ct. App. 199®@Yit denied 635 So. 2d 233 (La. 1994)
46 Steptore643 So. 2cht 1218.See also United Natl Ins. G010 WL 2690615, at *2

47See Mossy898 So. 2d at 606 (“[En though a plaintiff's petition may allege numasaclaims for which
coverage is excluded undan insurer’s policy, a duty to defend may nonégbs exist if there is at least a
single allegation in the petition under which cowge is not unambiguously exclud8d.

48 VVaughnv. Franklin, 2000-0291 (La.App. 1 Cir. 3/28/01)785 So. 2d79,84.

49 Mossy, 898 So. 2cat 606.

50 Henly v. Phillips Abita Lumber Cp20061856 (La. App. 1 Cir. 10/3/07), 971 So. 2d 110991
51SeeColumbia Cas. Co. v. Georgia & Florida RailNet, Ln542 F.3d 106, 11011 (5th Cir. 2008Jinternal
guotation marks omitted).

52 Maldonado v. Kiewit Louisiana Cp20130756 (La. App. 1 Cir. 3/24/14), 146 So. 3d 210, 2¥hyg
denied(Apr. 17, 2014).
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ITIS ORDERED thatSFIC's motion to dismiss iIBENIED .53
New Orleans, Louisiana, this Bth day ofJuly, 2016.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

53 Accordingly, SFIC has a duty to defend McQueenhis taction. Whether SFIC has a duty to indemnify
McQueen is an issue thatn®t yet ripe for the Court’s consideratioBeeColumbiag 542 F.3d at 11911
(“[W]hereas the duty to defend is based upon tHegations in the pleadings, the duty to indemnsy i
triggered by the actual facts that establish lidgpin the underlying lawsuit.” (internal quotatiomarks
omitted)).



