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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

VICKIE BUCHANAN CIVIL ACTION

VERSUS CASENO. 14-2690

CIRCLE K STORES INC,, et al. SECTION: “G"(4)
ORDER

Before the Court is Plaintiff Vickie Buelman’s (“Buchanan”) “Motion for New Trial”
Having considered the motion, the memorandauipport and in oppositip the record, and the
applicable law, the @urt will deny the motion.

I. Background

A. Factual Background

Buchanan alleges that she wagired after slipping and fatg in liquid on the floor of
Defendant Circle K Stores, Inc.’s (“Circle Kstore located at 704 Howard Avenue in New
Orleans, Louisiana, on August 14, 2¢1Buchanan alleges that she walked into the store and
turned right, intending to walk towardetibeverage coolers tite end of the aisfeShe allegedly
fell in a stream of water that was coming fromeefter or cooler at thene of the first aisle to

the right of the Circle K entranéélhe “stream” was about an inghide and ran from the cooler

1Rec. Doc. 42.
2Rec. Doc. 1-2 at 1.
3 Rec. Doc. 14-3 at 1 3.
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to the area where Buchanan feBuchanan does not know how long the water had been present
on the floor, and the stream did not appeanave been disturbed in any wag.warning cone
was present near the front of the stazeause it had been raig earlier in the day.

Circle K claims that it inspects its equipnt daily, and its employees are trained to
constantly be on the look-out for hazards in the $takecording to Circle K, all equipment
issues are documented in a maintenance log;hwdoes not reference prior problems with the
cooler at issué.Circle K asserts that this cooler bsiilt into the store structure and had no
problems during the days leading up to arauding the day of the alleged incidéfit.

B. ProceduralBackground

Buchanan filed this case in the Civil DistriCourt for the Parish of Orleans, Louisiana
on July 30, 2014! On November 25, 2014, Defendants @ir& and The Travelers Indemnity
Co. (“Travelers”) removed the case to this Cdti€ircle K filed a “Motion for Summary
Judgment” on April 29, 2015 to which Buchanan filed aapposition arguing that discovery

was not complete and granting suemn judgment would be premature.The discovery
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deadline passed without any further pleadingsnfPlaintiff, and the Court granted summary
judgment on October 7, 2015 on the basis tGatle K had met & initial burden of
demonstrating that Buchanan could not prove that Circle K had actual or constructive knowledge
of any problems with the refrigeration unit befdhe alleged accident, and Buchanan had failed
to rebut Circle K's arguments with any evidence in support of her position. October 15,
2015, Buchanan filed a notice of voluntary dissal without prejudice against Travel&t<n
the same date, the Court entered a judgmesmidsing the claims agst Circle K with
prejudice, and the claims against Travelers without prejddice.

On November 10, 2015, Plaintiff fdethe instant motion for a new trigl.Defendants
filed an opposition on November 30, 2045.

Il. Parties’ Arguments

A. Plaintiff's Arguments in Support of Reconsideratiéh
Plaintiff claims that the Court should recates the grant of summary judgment because

it committed manifest errors of law when it determined that there was no genuine, disputed issue

15 Rec. Doc. 32.
16 Rec. Doc. 39.
17 Rec. Doc. 40.

18 Rec. Doc. 42. Plaintiff initially filed the motioan November 3, 2015, and the motion was therefore
timely filed within the 28-day window afforded by FedeRaile of Civil Procedure 59. Rec. Doc. 41. However, the
motion was struck as deficient by the Clerk of Court for failure to submit a memorandum in support and a notice of
submissionld. Plaintiff correctly refiled the motion on November 10, 2015. Rec. Doc. 42.

19 Rec. Doc. 44.

20 As noted below, although Plaintiff moves for a “n&val” in this matter, as no trial was conducted,
Plaintiff's motion is more appropriatelstyled as a motion for reconsideoatipursuant to Federal Rule of Civil
Procedure 5%ee infraPart III.A.



of material fact! Buchanan avers that the Court shontd have found tha®laintiff failed to
demonstrate that Circle K had aalt or constructive notice ofe¢hwater on the floor, and genuine
issues of fact concerning the notice element remain that should prevent summary jdégment.
According to Plaintiff, this case igoverned by Louisiana Rsed Statute 9:2800.6,
which allows a plaintiff to bring a negligenceaich against a merchant for a fall allegedly caused
by conditions existing on a merchant’s premisdhaef plaintiff can show that: (1) “the condition
presented an unreasonable risk of harm; (2) ritrerchant either created or had actual or
constructive notice of #hcondition which caused the damagegr to the occurrence; and (3)
the merchant failed to exercise reasonable cauchanan contends that, under Louisiana law,
the relevant hazardous condition can be somethimgy ¢han the actual item that directly caused
the plaintiff to fall?* According to Buchanan, courts have htidt a genuine issue of fact exists
as to whether a standing wet floor sign is a rthzaren placed in heavily trafficked areas of a
merchant’s premises, particularly during timéien it is known thathe area will be crowded.
Plaintiff contends that a mghant owes a duty to persons who use his premises to
exercise reasonable care to keep his aiglassageways, and floois a reasonably safe
condition?® Plaintiff also avers that under Louis@anaw, “constructive notice” means the

claimant has proven that the condition existed for such a period of time that it would have been

21 Rec. Doc. 42-2 at 2.

221d. at 3-4.

23|d. at 4 (citingWhite v. Wal Mart Stores, In®@7-0393 (La. 09/09/97); 699 So .2d 1081, 1084).

241d. (citing Cole v. Brookshire Grocery Ga®2008-1093 (La. App. 3 Cir. 3/4/09); 5 So. 3d 1010, 1014).

251d. (citing Cates v. Dillard Dep't Stores, In®624 F.3d 695, 696 (5th Cir. 201@m. Multi-Cinema, Inc.
v. Brown 285 Ga. 442 (2009 uthy v. Denny’s, In¢.782 S.W. 2d 661, 663 (Mo. Ct. App. 1989)).

261d. at 4-5 (citingCates 624 F.3d at 696).



discovered if the merchant th@xercised reasonable cafédccording to Buchanan, in its Order
granting summary judgment, the Court found tR&intiff failed to demonstrate evidence to
show that Circle K had actual or constructiveice of the condition thataused her injury prior

to the occurrenc®. Specifically, Buchanan contends, the Court reasoned that because Plaintiff
could not recall how long the water was th&ecle K met its burden of proving there was an
absence of a genuine issue of matdsat regarding the “notice” elemetst.

Plaintiff avers, however, that the deposititestimony of store manager Marilyn Evans
(“Evans”) proves that Circle K should have been aware of the condition, and thus had
constructive knowledge of ¥#.According to Buchanan, Evanggposition testimony reveals that
she failed to abide by written safety checkligtat Circle K has in place, which would have
included a box for checking the floor for spills, and would have created a record of the last clean-
up3! Plaintiff contends that there are no recordsvhén the floor is checked on any particular
day, that Evans confirmed that no check list was used on the dagstion, and thathat Evans
has testified that the use of the checklists “[ensures] certain things in some organized fhanner.”
Buchanan argues that Evans was working therfthat day and was responsible for cleaning
leaks or spills, and that there is “strong evidgno suggest that she was distracted due to a

delivery that was taking place that ddyAccording to Plaintiff, Evans testified in her deposition
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that truck deliveries can take anywhere from three to four hours to complete, and Evans agreed
that truck deliveries require a lot of her attenfibrizurthermore, Plaintiff contends, Evans
testified that she could not sélyat there had been a check witfive minutes of Buchanan'’s

injury, and the incident occurred while Evaarsd another employee wefi@ the middle of the

floor finishing up a truck delivengstill putting away some product®”

Therefore, Plaintiff arguegiven that Evans was “fifeng up” a truck delivery and
“admittedly had her attention focused elsewhérs, highly likely that enough time had passed
prior to the incident that should have bemrough time to correct the dangerous conditisn.”
Plaintiff also avers that the recbreflects that it had been “pang down rain” at the time of the
accident’ Thus, Buchanan asserts, Evans should kawv/n to be on even higher alert that the
floor could be wet given the circumstances, no matter the s$usecording to Plaintiff,
Evans’ failure to see that the water was present due to her distraction from the truck delivery
should give rise to a genuindisputed issue of materialdiaconcerning the notice eleméhit.

B. Defendants’ Arguments in Opposition to Reconsideration

In opposition, Defendants Circle K and Teters contend thathe Court’s decision

granting summary judgment was correct and shbealdffirmed because Buchanan did not prove

the elements of Louisiana Revised Statug800.6 or Louisiana CiviCode Article 2317.1, and
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no evidence was presented to conteststhern evidence presented by Circlé%According to
Defendants, even if the Court had accepted #fésnrargument that it needed time for additional
discovery before the Court could grant summpaggment, the argument was cured because
Plaintiff “had every opportunity to conduct discoyefter the motion was filed but before the
Court rendered its decision on October 7, 20t5However, Defendants aver, subsequent
discovery did not reveal a basis for the imposition of liability on Circle K, because no such
evidence exist®

Defendants argue that grounds for a new &ra not present because, although Buchanan
has argued that the Court committed manifest eablawv, no such error was committed in light
of the fact that there was nevidence in the record to shotlat Circle K had actual or
constructive notice of the lajed condition on the flod?. According to Defendants, the only
opposition to summary judgment that whled contained no evidentiary suppéttThus,
Defendants contend, no error fafct or law occurred where éhonly evidencen the record
establishes that Circle K had no notice of any maisl with any cooler in the store or any liquid
on the floor, and Plaintiff presems other grounds for a new trial.

Defendants contend that the deposition testiynattached by Plaintiff to her motion for

reconsideration is not new and was available at all pertinent #hedact, Defendants argue,
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they attached excerpts from the same deposition when they filed a supplemental memorandum
urging the Court to grant the motion for summary judgrfiebBefendants assethat, in order to
obtain a new trial on the ground of newly discoveegtlence, the movant must show that the
evidence did not exist at the time of tridl,could not have been discovered through due
diligence, and was of such magnitude that production of it earlier would have been likely to
change the disposition of the c48¢dere, Defendants argue, Pitiif cannot meet that burden
because: (1) the deposition was taken in suffidiem to allow it to be filed into the motion for
summary judgment record; and (2) the citedinesty does not change the liability scenario in
any event because it speaks to the elemfergasonable care and in no way proves ndfice.
Defendants assert that Buchanan did not pemteal or constructive notice of either: (1)
any problem with any cooler in theost; or (2) any stream on the floSrAccording to
Defendants, Buchanan has no proof of actudsicecof any problems, and in order to prove
constructive notice, must show that the defectondition existed for such period of time that
it would have been discovered ifr€le K had exersied reasonable cateDefendants contend
that this requires showing that the condition exister at least some time prior to the incident.

By contrast, Defendants argue, a defendant maetcdoes not have to make a positive showing

471d.

48 |d. at 5-6 (citingln re BOPCO, L.P.No. 11-3137, 2014 WL 241591, at *2 (E.D. La. Jan. 22, 2014);
Jones v. Aero/Chem Cor®21 F.2d 875, 878 (9th Cir. 1990)).

41d. at 6.
01d.
511d. (citing La. R.S. 9:2800.6(C)(1)).

52 |d. (citing Dickerson v. Winn-Dixie, Inc.2001-0807 (La. App. 1 Cir. 2/27/02); 816 So. 2d 315);
Menijivar v. Rouse’s Enters., L.L,d03-0808 (La. App. 5 Cir. 12/30/03); 865 So. 2d 1Béllot v. Kmart Corp.
1999-2000 (La. App. 3 Cir. 6/7/00); 769 So. 2d 25).



of the absence of the existerafethe condition prior to the fatf According to Defendants, if a
plaintiff cannot make a showing that the coruditiexisted for some time before her fall, she
cannot carry her burden of proviagnerchant’s constructive notiee.

Here, Defendants claim, no proof was présérto show that Circle K had actual or
constructive knowledge of any prelohs with the cooler/freezer foee the alleged incident, and
likewise Plaintiff did not prove the substaritad been on the ground for such a period of time
that it should have beediscovered by Circle RS Defendants argue th&uchanan does not
know how long the substance had been presmhtadmitted that it was undisturbed, and thus
cannot prevail on her claifi.This conclusion is buttresseBefendants contendby Circle K's
affidavit, which confirms that it was not awareasfy problems, issues or leaks in or around the
cooler located near where Buchanan YelSimilarly, Defendants gue, store manager Evans
testified by deposition and confirmed that employees had no notice of any prébkscusrding
to Defendants, inspections wesegoing in the convenience stéféDefendants argue that Evans
is not aware of any time wheretlcoolers leaked, despite workingain area that gave her a view
of the spot where Buchanan f&l.

According to Defendants, Plaintiff haslaimed that the water came from the

531d. at 6-7 (citingkennedy v. Wal-Mart Stores, In¢998-1939 (La. 4/14/99); 733 So. 2d 1188).
541d. at 7 (citingMenijivar, 865 So. 2d at 176).
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cooler/freezer, and not fromeélday’s rainy conditionsand thus any tastony concerning rainy
conditions or rainy day ptocols are irrelevait. Defendants contend that because they provided
positive proof that Circle K had no prior actualconstructive notice of any problem with any
cooler or freezer in the store, absent conttady evidence from Platiff, summary judgment
was warrante® Defendants aver that, although Pldfintiow seeks to introduce additional
excerpts from the Evans deposition, none ef glhoposed testimony now offered by her was in
the record when summary judgment was detidend testimony submitted at this late date
should not be allowed, as it does not chathgeoutcome of the case in any evént.

Finally, Defendants assert that the Courtcheot reach the element of reasonable care
because Buchanan has not proven ndfickccording to Defendants, Buchanan points to the
testimony of Evans in her pending motion, he testimony on which she now relies would,
even if it were in the record at the time the Court granted summary judgment, have been
pertinent only to the issusf reasonable care, not notReDefendants argue that Plaintiff has the
burden of proving all three of ¢hindependent elements set lfoih Louisiana Revised Statute
9:2800.6, and the failure to prove any of thguieements is fatal to a plaintiff's ca%e.
Defendants assert that the elemeiteasonable care is separatenirthat of notice, and if the

plaintiff cannot meet her burdeof proof as to the temporalement requirement, Section
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2800.6(B)(2), the Court does not reach the isetiavhether Circle Kfailed to exercise
reasonable care under Section 2800.6(F)(Bere, Defendants argue aRitiff cannot show that
any inspection and/or store procedure would hesented the subjeatcident where no proof
exists to show how long ¢halleged stream was present before the allegeff faherefore,
Defendants aver, reconsideration is not warrafted.

I1l. Law and Analysis

A. Legal Standardfor Reconsideration

Although the Fifth Circuit has held thateti~ederal Rules of Civil Procedure “do not
recognize a ‘motion for reconsideratian’ haec verbd it has recognized that parties may seek
reconsideration of a final judgment under Fetl&ales of Civil Procedure 59(e) or 60(1).
Reconsideration is “an extraordinasmedy that should be used sparindfydnd granted only
when a motion “clearly establish[es]” that reconsideration is appropfidthis Court has
“considerable discretion” in deciding wher to grant a motion for reconsideratfdnin
exercising its discretion, the Court must carefbifance the interests of finality and “the need

to render just decisions on the basis of all the fdéts.”

67 Id. (citing Georges v. Kroger Tex., L,PNo. 06-1676, 2007 WL 2407251, at *7 (W.D. La. Aug. 17,
2007)).

%81d. at 11-12.
891d. at 12.

0 Lavespere v. Niagara Mach. & Tool Works, |210 F.2d 167, 173 (5th Cir. 1996Yerruled on other
grounds by Little v. Liquid Air Corp37 F.3d 1069, 1076 n. 14 (5th Cir. 1994).

1 Templet v. Hydrochem, In@67 F.3d 473, 479 (5th Cir. 2004).
72 Schiller v. Physicians Res. Grp., In842 F.3d 563, 567 (5th Cir. 2003).
73 Edward H. Bohlin Co., Inc. v. Banning Co., Ing.F.3d 350, 355 (5th Cir. 1993).

1d.
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A motion for reconsideration is “not thegmer vehicle for rehashing evidence, legal
theories, or arguments that could have beféerex or raised before the entry of judgmefit.”
Instead, such motions “serve the narrow purposedl@fving a party to correct manifest errors of
law or fact or to presénnewly discovered evidencé® Rather, in deding a motion for
reconsideration, this Cauconsiders whether:

(2) The motion is necessary to corractmanifest error of law or fact upon

which the judgment is based;

(2) The movant presents newly sdovered or previously unavailable

evidence;

(3) The motion is necessary to prevent manifest injustice; or

4) The motion is justified by ant@rvening change in the controlling l&W.
However, when there exists no independesdison for reconsideration other than mere
disagreement with a prior order, reconsiderai® a waste of judicial time and resources and
should not be grantéd.
B. Applicable Law on Merchant Liability

In order for a plaintiff to prevail against a merchant in a slip-and-fall negligence action

such as the one here, the plaintiff makbw that the merchant rgegligent under Louisiana

Revised Statute 9:280076.Under Louisiana Revised Sté¢ 9:2800.6, a plafiff bringing a

>Templet367 F.3d at 479.

76 See Waltman v. Int'l Paper G&75 F.2d 468, 473 (5th Cir. 1989) (citation and internal quotation marks
omitted).

7 See, e.gCastrillo v. Am. Home Mortg. Servicinjo. 09-4369, 2010 WL 1424398, at *4 (E.D. La. Apr.
5, 2010) (Vance, C.J.) (citations omittedge also Joiner v. Winn Dixie Louisiana, |Indo. 14-2081, 2015 WL
5918648, at *2 (E.D. La. Oct. 9, 2015) (Brown, J.).

8 Joiner, 2015 WL 5918648, at *2see also Livingston Downs RaciAgs'n v. Jefferson Downs Coyp.
259 F. Supp. 2d 471, 481 (M.D. La. 2002).

7 See Howard v. Family Dollar Store No. 50@®-282 (La. App. 2 Cir. 10/26/05); 914 So. 2d 118, 120;
Menijivar v. Rouse’s Enters., L.L,@Q3-0808, p. 5 (La. App. 5 Cir. 12/30/03); 865 So. 2d 176, Digkerson v.
Winn-Dixie, Inc, 2001-0807, p. 3 (La. App. 1 Cir. 2/27/02); 816 So. 2d 315, Biite v. Wal-Mart Stores, Inc.
97-0393 (La. 9/9/97); 699 So. 2d 1081, 1083.
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negligence claim against a merchant for a &lkgedly caused bgonditions existing on a
merchant’s premises must show that: (1) “[tHeadition presented an unreasonable risk of harm
to the claimant and that risk of harm was osably foreseeable”; (2) tlhe merchant either
created or had actual or constructive notice of the condition which caused the damage, prior to
the occurrence”; and (3) “[tihe merchant failedeta@rcise reasonable care.” In order to prevalil,
the plaintiff must prove all three elensrof the merchant liability statut® Therefore, even if
the plaintiff prevails on the “risk of harm’nd “reasonable care” elements, it may not sustain a
negligence cause of action unless it can alsoegotbat the merchant hadttual or constructive
notice of the condition that caused the danfage.

Under Louisiana Revised Statute 9:2800.6, theehat must have actual or constructive
notice of a defect or danger on the premfée€onstructive knowledge can be found if the
conditions that caused the injuexisted for such a period of tenthat those r@onsible, by the
exercise of ordinary care and diligence, musiehenown of their existence in general and could
have guarded the public from injur§?"Accordingly, to sustain a gégence cause of action, a
plaintiff must show at trial #t a merchant either actualgnew of an allegedly dangerous
condition or that the condition had existed &tong enough period of time that the merchant

should have discovereddit.

80 White 699 So. 2d at 1084.
81 See id.

821d.; Walters v. City of W. Monrod9,502 (La. App. 2 Cir. 2/4/15); 162 So. 3d 419, £3;tin v. Roman
Catholic Church of Diocese of Baton Rou#jé-313 (La. App. 5 Cir. 10/29/14); 164 So. 3d 243, 246.

83 Boutin, 164 So. 3d at 246-47 (citir@asborn v. Jefferson Hosp. Dist. Ng.11-1020 (La. App. 5 Cir.
5/22/12); 96 So. 3d 540, 543).

84 When there is an allegation thetlefect in the premises caused dlleged accident, a plaintiff may in
some circumstances be able to bring an aatioder Louisiana Civil Code Article 2317 3ee Birdsong v. Hirsch
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C. Analysis

Circle K moved for summary judgment inghmatter on the grounds that Plaintiff could
produce no evidence to meet the “notice” iegment of Louisiana Revised Statute 9:2800.6
because she had no proof demaistg that Circle K had actuak constructive knowledge of
any problems with the cooler/freezer before #ileged incident, and &htiff could not prove
that the substance had beentba ground for such a period of time that it should have been
discovered by Circle R® In support of its assertion, CiecK cited deposition testimony in
which Buchanan admitted that the substance was undisturbed, as well as an affidavit by Joyce
Clemmons, Circle K’s director dfuman resources, wherein shatemded that Circle K was not
aware of any problems, issues or leaks iramund the cooler located near where Buchanan
fell.®% Finally, Circle K also cited depositionstémony by the store manager confirming the
store’s statements regarding lack actual or constructive noti€é.In response, Plaintiff
submitted no evidence whatsoever, and argoegl that summary judgent was premature

before the deadline for discayein the matter had pass&.

Mem’l Coliseum39, 101 (La. App. 2 Cir. 12/15/04); 889 So. 2d 1232, 1235. However, in order to establish liability
based on ownership or custody of a thing under Article 2317.1, a plaintiff must show that niefienela, or in the
exercise of reasonable care, shoulgehlinown of the ruin, vice, or defect which caused the damage, that the
damage could have been prevented by the exercise ohedds care, and that he failed to exercise such reasonable
care.” La. Civ. Code art. 2317.1. Therefpthis standard is similar to the tia@” requirement of LaR. S. 9:2800.6.
SeeBuchanan v. Circle K Stores IndNo. 14-2690, 2015 WL 5838228, at *5 (E.D. La. Oct. 7, 2015) (Brown, J.).
Here, however, Plaintiff's motion for reconsideration refers only to La. R. S. 9:28000.6, and therefore the Court
need only analyze Plaintiff'saim pursuant to that statuteeeRec. Doc. 42-2 at 4.

85 Rec. Doc. 14-2 at 6.
86|d. at 6-7.
87 Rec. Doc. 29 at 2.

88 Rec. Doc. 15 at 1.
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The Court granted Circle K’'s motion becausee month after the discovery deadline had
passed and less than a month before trial wagdeegin, Plaintiff still had not submitted any
evidence to oppose summary judgment, arel uhrebutted evidencadduced by Circle K
showed that no genuine issue of material &dsted with respect to the notice element of
Buchanan’s clainf? Specifically, the Court concluded that no genuine issue of material fact
existed regarding whether Buchanan would bk @b satisfy the requirements set forth in
Louisiana Revised Statute 9:2800.6.

In her motion for reconsideration, Buclan makes new allegations that were not
previously made in opposition to the motiom summary judgment; narye Buchanan claims
that store manager Evans’ deposition testimony reveals that: (1) she failed to abide by written
safety checklists that Circle K has in place; B¢ was likely distracted due to a truck delivery
that was taking place on the day of Buchanan’s accident; and (3) Evans could not say that there
had been a check within fiveinutes of Buchanan’s inju®). Therefore, Plaintiff argues, given
that Evans was “finishing up” a truck delivery and “admittedly had her attention focused
elsewhere, it is highly likely that enough time ha@absed prior to the indent that should have
been enough time to correct the dangerous conditfon.”

Buchanan alleges that theo@t made a manifest error of law, presumably by not
considering the evidence that presented a gendisiuted issue of matafifact. However, it is
undisputed that, at the time the Court issue®ider on summary judgment, no such evidence

had been presented by Buchanan. Therefore, textieat that Plaintiff i®ssentially arguing that

89 Rec. Doc. 32 at 13-14.
% Rec. Doc. 42-2 at 6.

%1d.
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new evidence has been discoverdtw Fifth Circuit has held that “new” evidence is only
sufficient to warrant reconsideration if: “(1) thacfs discovered are of such a nature that they
would probably change the outcome; (2) the daaiteged are actually newly discovered and
could not have been discoveredrlier by proper diligence; and (3) the facts are not merely
cumulative or impeachind® However, as noted by Defermtathe deposition testimony on
which Plaintiff relies was taken on August 13, 264%nd the Court did not issue its Order
granting summary judgment until nearly three months later, on October 722Blntiff's
failure to supplement the record prior to t@eurt’'s Order, even after Defendants filed a
supplemental memorandum on September 10, 2015 to inform the Court of additional facts
elicited by Evans’ testimons?, does not make Evans’ testimy “newly discovered” for the
purposes of a motion for reconsideration.

Furthermore, even if the Court were to ddes Evans’ testimony at this late stage,
Plaintiff fails to point to any legal or factual error committed by the Court that would warrant
reconsidering the Court’s Orderagiting summary judgment in favof Circle K. Plaintiff does
not cite a single case support her claim that, even if Exsaawas distracted by a truck delivery
or failed to abide by the written safety checklist tGircle K has in place, such behavior would
support Plaintiff’'s burden of proof on the “noticetong of the merchariability statute, as
opposed to the third prong, regangli“reasonable careNotice is a separate element, which

would require Plaintiff to present evidamnat trial that the defective conditioexisted for such a

92 Ferraro v. Liberty Mut. Ins. Cp796 F.3d 529 (5th Cir. 2015) (citidghnson v. Diversicare Afton Oaks,
LLC, 597 F.3d 673, 77 (5th Cir. 2010)).

98 Rec. Doc. 42-3.

%4 Rec. Doc. 32.
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period of time that it would haveeen discovered had the merchant exercised reasonablécare.”
Therefore, “he claimant must make a positive shownidghe existence ahe condition prior to

the fall. A defendant merchant does not havenke a positive showing of the absence of the
existence of the condition prior to the fall.’As such, it is insufficiento meet the Plaintiff's
burden of proof for her to arguelsly that, due to distractions or a failure to abide by company
policies, Evans did not pay enough attention to the area wheteaBan fell for her to notice
any alleged stream near the freezer/cooler. Surlence would, at best, speak to whether Circle
K exercised reasonable care. Evans’ testiyn does not, however, illuminate whether the
merchant had either actual or constructivéicegoof the condition that caused the injury, the
element that the Court previously concludedswet genuinely in dmute due to a lack of
evidence submitted by Plaintiff to rebut Circle K’s evidence that it had no such notice.

In order to prevail at trialthe plaintiff must prove all tiee elements of the merchant
liability statute®® Therefore, even if the plaintiff prevsion the “risk of harm” and “reasonable
care” elements, she may not sustainegligence cause of actionless she can also prove that
the merchant had actual or constructive notice of the condition that caused thé&ifjuey.
Court has already concluded that Circle K successfully showed at the summary judgment stage
that no genuine, disputed issue of matefadt existed regarding the notice element, and

therefore Plaintiff could not prevail at trial. @kevidence, submitted several months too late by

9% Rec. Doc. 29.

9 Dickerson v. Winn-Dixie, Inc2001-0807 (La. App. 1 Cir. 2/27/02), 816 So. 2d 315, 8iR,denied
2002-0951 (La. 5/31/02), 817 So. 2d 99.

9 White v. Wal-Mart Stores, In®97-0393 (La. 9/9/97), 699 So. 2d 1081, 1084.
%1d.

99 See id.

17



Plaintiff, does not change the Court’s initiakelenination, and does nafarrant reconsideration
of the Court’s prior Order.

V. Conclusion

For the reasons stated above,
IT IS HEREBY ORDERED that Buchanan'’s “Motion for New Tria®® is DENIED.

NEW ORLEANS, LOUISIANA, this 11thday of April, 2016.

UNITED STAPES DISTRICT JUDGE

100 Rec. Doc. 42.
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