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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN RE: QUEYROUZE, ET AL. CIVIL ACTION
NO. 14-2715

SECTION: “E”

ORDER AND REASONS

This matter is before the Court oaviewfrom the United States Bankruptcy Court
for the Eastern District of LouisianaSteve Queyrouze, Plan Trustee for the Forty Acre
Corporation Plan Trust (the “Trust”ppposesthe Bankruptcy Court’s August 4, 2016
report and recommendatiérthat this Court grantContinental Casualty Company,
Randall Alfred (“Alfred”), and Alfred, APLC's (collectively “Defendants”)motion for
summary judgment®.The Trust adoseeks review ofhe Bankruptcy Court’s grant of the
Defendantsmotionto strike#

l. FACTUAL & PROCEDURAL BACKGROUND 5
Forty Acre Corporation (“Forty Acre”) owned two ©is of land, a 942 acre tract

(sometimes referred to as the “Property”) and am8i@ tractbothin Terrebonne Parish,

1Unless otherwise indicated, citations to the recoedeinareto case No. 12715,

2R. Doc. 20;seeR. Doc. 23 (Defendants’memorandum in support @& Bankruptcy Judge’s report and
recommendation); R. Doc. 25 (the Trust's memorandnmpposition to the Bankruptcy Judge’s report
and recommendation).

3 Bankr. No. 141050, R. Doc. 60.

4 Bankr. No. 141050, R. Doc. 79.

5 The Court derives the factual background from tmests amended complaint, Bankr. N0.-1850, R.
Doc. 42; Defendants’ statement of uncontested maltécts, Bankr. No. 14050, R. Doc. 662; and the
deposition transcript attached to the Trust’s oppas to the motion for summary judgment, Bankr..No
14-1050, R. Doc. 744. The dates upon which Forty Acre’s reorganizatdan and certain court orders were
filed are derived from the Bankruptcy Court’s dogkBankr. No. 141050. The Trust did not respond to
Defendants’statement of uncontested material faatsordingly, they are deemed to be admitteeeU.S.
Fidelity &Guar. Co. v. Primelink Sys., IndNo. 02-2629, 2003 WL 21715017, at *1 (E.D. La. July 2203}
(*According to this Court’s Local Rule 56.2, an apging party's failure to controvert the movantatement
of uncontested material facts shall result in thfas¢s being deemed admitted.”).
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Louisiana. In 2008, Michael and Kaye LeBlanc, FoiAtye’s sole shareholders, decided
to sellbothtracts and approached Alfred for legal advice. Afiecoming aware that G&
Developers, Inc. (“C&R”) was interested in buyingpartion of Forty Acres land, the
LeBlancs introduced Steven Serafin, Robert McCujlou and Robert Cook, C&R’s
principals, to Alfred. Thereafter, Forty Acre agreed to s€&R the Property for
$3,500,000.00.

Shortly after Alfred met Serafin, McCullough, anddk, Alfred agreed to serve as
C&R’s registered agerfor service of proces®lfred also alloved C&R to use his law office
in Houma to function as its Louisiamagisteredffice.® As early asApril 9, 2009, Alfred
and Serafin began discussing the possibility ofeédfs being added tthe Board of
Directors of Serafin and McCullough’s company, Adventure HarbEstates LLC
(“Adventure Harbor”),and Alfred’sbeing inclded as an equity partner in thesiness.
During these discussions, Serafi) remarked “l want to stress that [the LeBlanas¢
very trusting of you and your opinion. | believeydu support this parallel direction they
will be on board][,] especially with you[r] being aine Board of Directors”; (2) asked
Alfred if he *h[ad]an interest in building [his] Bankruptcy businessdding that he had
a friend who had “structured a deal with a largé¢iovaal Load Mod company that [wa]s
referring the [bankruptcy] work to himand that(3) “[h]e could get a similar agreement
for [Alfr ed] if [he were] interestet®

On June 23, 2008, with Alfred’s assistance, FortyeAand C&R entered into a

Secured Investment Agreement (the “Agreement”),nebg Forty Acre agreed toansfer

6 The office was registered with the Louisiana Sezrgf State on June 23, 2008.

7No. 141050, R. Doc. 74 (‘[Alfred]: Here is a brief section from the bugss plan. Please review the
‘offering’and let me know your thoughts and drafsection for yarself as a member of the board. There is
no question if [Cook] falls on his face Bill andwill include you as an equity partner.”).

8 No. 141050, R. Doc. 74.



thePropertyto C&R in exchange for a later payment. Undee #hgreement, C&R would
secure two loanbyusing the Property as collateral. C&R would hol@ proceeds of the
first loan, secured by a collateral mortgage onPheperty until C&R secured a second
loan, which C&R would use tgatisfy the first loan anpgay Forty Acre the $3,500,000.00
purchase price. If C&R were unable to secure theosd loan, it would return the
proceeds of thérst loanto the lenderobtain a cancellation of the lien on the Property
and return th&ropertyto Forty Acreunencumbeed.

Alfred represented to the LeBlancs that transfegromvnership of the Property to
C&R outright by quitclaim deed would allow C&R t@ceive more preferential lending
terms from the bankde also represented that the LeBlanc’s ownershiprest in the
Property would be protected, as C&R would providetly Acre with a counter letter,
which Alfred contendedvould allow Forty Acre to rescind the transfer bétProperty to
C&R and return record ownership of the Propertifooty Acre at any time.

Pursuat to the Agreement, the LeBlancs transferred owhgr of the Property to
C&R. C&R then usedthe Propertyas securityto obtain a $999,999.00 loan from
Louisiana Federal Land Bank (“Land BankQn June 30, 2008, C&®sued a check for
$900,000.00 payablm Alfred with the memo “for Mike and KayeC&R also agreed to
pledge two accounts, referred to as “the WachoweoAnts,” as collateral, but Alfred did
not obtain a control agreement on these accoantklater discovered the accounts did
not exist, iformation Alfred did not share with the LeBlandhedeal ultimately failed
because C&R was not able to secure the second l@GanMay 28, 2009, Forty Acre
recorded the counter letter, reconveying ownersifithe Property back to Forty Acre.
On June 30, 2009, Serafmade a request to Alfrethat he wait “5 to 6 weeks” before

attempting to negotiate the $900,000.00 ché&nkting August 2009, Alfrecattempted
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to negotiate the $900,000.00 check, but C&R’s Wathaccount on which it was drawn
had insufficient funds to honor its payment. Althéw@&R returned the Property to Forty
Acre, it returnedwnership othe Property with a $984,082.62 encumbrance.

C&R did not transfer the Land Bank loan proceeddhe LeBlancs, nor did it
satisfy the Lad Bank loan. Forty Acre, by and through the LeRiarand on Alfred’s
advice, executed criminal affidavits against Cook Terrebonne Parish, and the
Terrebonne Parish District Attorney issued a watrfan Cook’s arrest.

On March 18, 2010, Land Bank tmted foreclosure proceedings against the
Property? and on January 11, 2011, acting on Alfred’s adviaaty Acre filed a Voluntary
Petition for Reliefunder Chapter 11 of the BankraypCode, employing Alfred as counsel.
In its bankruptcy case, Fortyche scheduled as assets and debts: (1) a 942 mwtedf
land with a $5,000,000.00 value but encumbered $9@9,000.00 lien in favor of Land
Bank; (2) an unencumbered 80.235 acre tract of laitd a $2,000,000.00 value; and
(3) a checking account with balance of $95.00. Serafin, William McCollougmda
Adventure Harbosubsequently filed unsecured proofs of claim totgl$3,050,000.00
related to Forty Acre’s alleged breach of contracsell the80 acre tract to Adventure
Harbor 10 After being charged with criminal fraud in TerrebanRarish Cook posted a
$500,000.00 bonevhich, upon Alfred’s motion, was ultimately forfed and deposited
into the Bankruptcy Court’s registry on Septemb@r2011.

Forty Acre’s proposed reorganization plan was dué¢ht® Bankruptcy Court on

July 11, 2011. Alfred moved for an extension of¢ito file the plan, and on July 25, 2011,

9 Land Bank ultimately foreclosed on the Propertymecember 19, 2013 for a bid price of@4 million. In
January 2014, Land Bank filed a complete releasisoflaim in the Forty Acre bankruptcy proceeding,
stating it had been paid in full.

10 See Adventure Harbor Estates, LLCv. LeBlawe. 121848, R. Doc. 223 (E.D. La.).
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the Bankruptcy Court granted Alfred’s motion, setfithe new deadline as August 10,
2011. When the proposed plan was not filed by Aud0s20111 pursuant tall U.S.C. 88
1121and 1123, Forty Acrevas forcedto file a joint disclosure statement witthcreditor,
Land Bank Forty Acre and Land Bank filed their joint disclagustatemenon April 20,
2012.The Bankruptcy Court ultimatelgpproved a subsequently filgdint plan (“the
Plan”), establishing the Trust and naming Mark L. Robeats Trustee Queyrouze
succeededobertson June 25, 2014.

Under the Plan, which went into effect on Octob@&r2012, the Trust received any

and all property in Forty Acre’s estate, includitige Propertyandthe 80 acre tracthe
$500,000.00 proceeds from Cook’s bond forfeituneg aany causes of action held by
Forty Acre on the confirmation date. The Plarovidedthat a realtor would market the
Trust’s real estate for seven months, with clodiadpe no later than nine months from
the Plan’s effective date. The realtor could ndttdee land for less than $300,000.00.
If the realtor did not sell the land after nine ntlos, Land Bank could foreclose on the
Property. As for Serafin, McCollough, and Adventutl@arbor’s proofof claims, it was
anticipatedthe Trust would object to the claims; however, meteven the Trust’s
objections were unsuccessful, the 80 acre tractldvéne sold at auction to satisfy the
unsecured claims. The $500,000.00 in the Bankru@myrt’s registry was disbursed to
Alfred to hold in his trust account, pending tragrsfo the Trust.

On October 3, 2013, Alfred sent a letter to the legi8s and Forty Acre terminating

his representation. In the letter, he stated:

110n March 1, 2012, the Bankruptcy Court issued addédifor Alfred to Appear and Show Cause as to why
the case should not be dismissed for failure tosprote. Bankr. No. 110074, R. Doc 69. After a status
conference held on March 16, 2012, the Bankry@curt extended the deadline for filing the planApril

20, 2012. Bankr. No. 110074, R. Doc. 76.



| have received and listened to the messages yibuole me on my cell

phone. | am of course disturbed by the tone and dbmetent of these

messages. The basic understanding | have from ted¢hmat you intend to

pursue a claim against my errors and omissionsriarsce in connection

with the bankruptcy and foreclosure cases

| need to advise you that your position in that treatmakes it impossible

for me to continue as your attorney. | will be faally withdrawing from the

bankruptcy matter and suggest you immediately seamother attorney in

the Chapter 11 cases as well as the Lank Bank limsece12

On November 7, 2013Alfred filed a Motion to Withdraw as Counsel for iy
Acre, alleging the LeBlancs intended to file a nralgtice claim against hin®. The
Bankruptcy Court granted the motion to withdrawhovember 15, 2013.

On June 28, 2014, Alfred was deposed in conioacwith a separate cagselated
to Forty Acre’s alleged breach of contracttime sale of its 80 acre tract to Adventure
Harbor. During this deposition, Alfred revealdtht he knewapproximatelysix months
beforehe attempted to negotiate the $900,000.00 chiaclkate August 2009that the
Wachovia accounts C&R promised to pledge as calidteéid not existHe also admitted
he never told the LeBlancs this fact, because thene “distraught,” and he did not want
to upset thenany further

On Octdoer 2,2014, the Trust filed aanplaint against Alfred antis business,
Alfred, APLC, for negligence and breach of fidiary duty. The Trust filed an amended
complaint on January 15, 2016, adding as a defen@amtinental Casualty Company,
themalpractice ingrance carriefor Alfred and Alfred, APLQcollectively “Defendants”),

and stating three causes of action: (1) breacldatfary duty, (2) prébankruptcy petition

negligence, and (3) postankruptcy petition negligence.

2 Bankr. No. 141050, R. Doc. 7411 at 1.
13 1n neither the letter, nor the motion to withdradges Alfred mention the date on which he alleges th
LeBlancs told him they intended to file a malpracticeirmliaagainst him.
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. THE TRUST'S CLAIMS

The Trust'spre-bankruptcy petion negligence claims are based on Alfred’s failure
to: (1) “appropriately structure the sale and transactiotwben C&R and Forty Acre
involving the 942 acrés(2) “secure collateral from C&R upon closing in the J 2068
transactiofi, (3) “timely deposit the security check provided by C&RFRorty Acre in
connection with the June 2008 transactjof®) “require a control agreement on C&R
and/or Cook’s Wachovia accounts”; (5)lisclose multiple conflicts of interest to Forty
Acre andits principals; (6) “timely pursue claims against William McCollough g8¢n
Serafin and Adventure Harbor Estates, LLC in cortio@cwith a failed salead Adventure
Harbor Estates, LLC”; and on Alfred’s (7) “recomnting that Forty Acre provide a
Quitclaim deed to C&R”; and (8)Yadvising Forty Acre to pass on other qualified and
willing purchases of Forty Acre’s 942 (and 1022)yexcin lieu of the deal proposed by
C&R.”

The Trust’s postbankruptcy petitionnegligenceclaims arebased onAlfred’s
incompetenceéo handle a bankruptcy case, as evidenced by Hig éato: (1) timely file a
reorganizatiorplan, leading to theloint Plan with Land Bankhat provided Forty Acre
with less favorable termg2) challenge legality ofthe loan and mortgage thouisiana
Land Bank of the subjdcproperty in the bankruptcy; J3disclose to the Trust the
opportunity of sale to Sands Harris & AssociatesCL(“Sands Harris”)the two tracts
totaling1022 acrebelonging to the bankruptcy estafé) object to Land Bank’s secured
claim; (5) use the $500,000.00 in the Court’s registry to nede a resolution with Land
Bank; and(6) disclosehis conflicts of interest.

The Trust’s breach of fiduciary duty claims are &&®n Alfred’s conduct during

the sale of the Pperty to C&R and the subsequent bankruptcy. Acaogdp the Trust,
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(1) “[d]uring the course of Alfred’s discussions and neafwoins with C&R, its agents and
representatives made promises of future businesknds and opportunitiger financial
profit to Alfred”; (2) “Alfred agreed to swe as registered agent for C&R”; (3Afred
allowed C&R to use Alfred’s law office in Houma s®rve as the comngmy’s Louisiana
business office”; (4)Alfred notified the Louisiana Secretary of Statathhis law offi@
would serve as theduisiana business office of C&R”; (5Fbrty Acre and C&R had
opposite and competing interests”; (6) and “Alfred dot disclose his conflict of interest
to Forty Acre, and neither Forty Acre, nor the PTanstees knew nor had reasto know
that Alfred had become conflicted during the peraddime Alfred provided legal advice
and counsel that was later revealed to be negligadtwith catastrophic consequence for
Forty Acre, the Plan Trust, and LeBlans.
[, DEFENDANTS'MOTION F OR SUMMARY JUDGMENT

On March 14, 2016Defendants filed a motion for summary judgment the
Trust’s pre and postbankruptcymalpracticeclaims arguingthe Trust’'s malpractice
claims argperempted unddrouisiana Revised Statutes 9:5605A

The Trustattached several exhibits to its Oppositimnthe motion for summary

judgment in the Bankruptcy Court, including theiddivits ofQueyrouze and Roberts

14 Defendants mentioned the Truskbseach of fiduciary duty claim, Bankr. No.-1450, R. Doc. 60 at 5,
but did nd seek summary judgment on this clai®ee idat 11. “A claim for breach ofiduciary duty is
separate and apart from a claim of legal malpractic ."Hiern v. Sarpy No. 94835, 1995 WL 64052&t
*13 (E.D. La. Oct. 31, 1995kee alsdGerdes v. Cush953 F.2d 201, 20406 (5th Cir. 1992)Newsome V.
Mendler, No. 151195, 2015 WL 5012310, at *4 n.1 (E.D. La. Aug. 20,15) If a claim involves a lawyer’s
“self-dealing or a breacbf the duty of loyalty,” then it is a breach offidiary duty claim Gerdes 953 F.2d

at 204-06. “Where the attornelyas breached the fiduciary duty to the client the ten year prescriptive
period [found inLouisiana Civil Code article 349%pplies.”Hiern, 1995 WL 640528 at *13 (quoting
Gerdes 953 F.2d at 201 Instead, Defendants request the Courd flall [of the Trust’s malpractice claims]
are perempted by the one and/or three year prowvisadLa. R.S. 9:560FA].” Bankr. No. 141050, R. Doc.
60 at 15. The Bankruptcy Court recommended the €grant summary judgment “on all claims” asserted
bythe Trust but, as mentioned above, Defendardsidt file a motion for summary judgment on thedcle

of fiduciary duty claim. The Court will not grantusmmary judgment on a claim for which summary
judgment was not requested or supported.

15Bankr. No. 141050, R. Docs. 740, 7411.



On June 17, 2016, Defendants filed a motion the Bankruptcy Court to strike
Queyrouze’s and Robex't affidavits, arguingthe dfidavits “contain seHserving,
conclusory stagments about the Affiants’ laakf awareness of grounds for filing illegal
malpractice claim against Alfred” and were not pdmd to Defendants during the
discovery procesdhe Bankruptcy Court ultimately graetl Defendants’ motioto strike
the two affidavits’® The Bankruptcy Courtalso recommended this Court grant
Defendants’ motion for summary judgmemgcausell theTrust'sclaims had prescribed
or been peremptet

In its Objectioni8 the Trustavers the Bankruptcy Court applied the incorrect
prescriptive periodto the malpractice claimscontending Alfred’s “intentional
withholding of facts . . . constitutes fraud withJithe meaning of La RS 9:5605E, making
the peremptivperiods of 9:5605 inapplicable in favor of the eyear prescriptive period
set forth inLa. C.C. art. 34922 The Trust argues that, becaulseuisiana Civil Code
article 3492and the doctrine ofontra non valentemapplyto the Trust’s claimgO° the
bankruptcy courerred in dismissings negligenceclaims as untimely!

A. Standard of Review

1BR. Doc. 20 at 67.

I7R. Doc. 20 at 36.

18R. Doc. 23.

1BR. Doc. 23 at 10.

20 SeelLA. Clv. CoDE art. 3492 Wells v. Zadeck89 So. 3d 1145150 (La. 2012)“Louisiana jurisprudence
has long recognized the doctrine of contra non naen as a means of suspending the running of
prescription . . . . [There are] four instances wheontra non valentem can be applied to preveet th
running of pescription: (1) where there was some legal caulsielwprevented the courts or their officers
from taking cognizance of or acting on the plaifgifaction; (2) where there was some condition dedp
with the contract or connected with the proceediwhsh prevented the creditor from suing or acting; (3)
where the debtor himself has done some act effdélgttmprevent the creditor from availing himsefftois
cause of action; and (4) where the cause of agsiommt known or reasonably knowable by thaiptiff, even
though this ignorance is not induced by the defertdp

21R. Doc. 23 at 10.



This Court reviews a bankruptcpurt’'s report and recommendation on a rooti
for summary judgment de no¥d8 Summary judgment is proper only “if the movant
shows that there is no genuine dispute as to angred fact and the movant is entitled
to judgment as a matter of lawd™An issue is material if its resolution could affect the
outcome of the action2* When assessing whether a material factual dispuists the
Court considers “all of the evidence in the record refrain[s] from making credibility
determinations or weighing thevidence.25 All reasonable inferences are drawn in favor
of the nonmoving party?6 There is no genuine issue of material fact if, eveEawing the
evidence in the light most favorable to the Ammving party, no reasonable trier of fact
could find for thenon-moving party, thus entitling the moving party tadgment as a
matter of law2?

“[A] party seeking summary judgment always beare thitial responsibility of
informing the district court of the basis for itsomon[] and identifying those portions of
[the record] which it believes demonstrate the altgeof a genuine issue of material
fact.”8|fthe dispositive issue is one on which the rmoving party will bear the burden
of persuasion at trial, to satisRederal Rule of Civil Procedure Séurden, the moving
party must do one of two things: it “may submitiaffative evidence that negates an
essential element of the nonmoving party’s claim*@emonstrate to the Court that the

nonmoving party’s evidence is insufficient to edisiio an essential element of the

22Jones v. NCNB Texas, N.@n re Jone}, 143 B.R. 687, 689 (S.D. Tex. 1991)

23FED. R.CIv. P.56; see alsoCelotex 477 U.S. at 32223.

24DIRECTV, Inc. v. Robsgm20F.3d 532, 536 (5th Cir. 2005)

25 Delta & Pine Land Co. v. Nationwide Agribusiness.i€o, 530 F.3d 395, 39899 (5thCir. 2008) see
alsoReeves v. Sanderson Plumbing Prods.,,I5880 U.S. 133, 15651 (2000)

26 ittle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)

27Hibernia Nat. Bank v. Carne®97 F.2d 94, 98 (5th Cir. 199@jitingAmoco Prod. Co.v. HorwellEnergy,
Inc., 969 F.2d 146, 14748 (5th Cir. 1992).

28 Celtic Marine Corp. v. Jaras C. Justice Cos760 F.3d 477, 481 (5th Cir. 20 14@uotingCelotex 477 U.S.
at 323.
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nonmoving party’s claim?® Under the Rule 56 standard, the moving party behes
burden of presenting summary judgment evidence tuoaiclusively shows that the
limitations period has ruf

If the moving party successfully carrigs burden, the burden of production then
shifts to the nommoving party to direct the Court’s attention to sstfming in the
pleadings or other evidence in the record settargf specific facts sufficient to establish
that a genuine issue of materiatfaloes indeed exist.Thus, the nosmoving party may
defeat a motion for summary judgment by “callingt@ourt’s attention to supporting
evidence already in the record that was overloake@nored by the moving party?

‘lUlnsubstantiated assertionseanot competent summary judgment evidence.”
Rather, “the party opposing summary judgment isuiegd to identify specific evidence
in the record and to articulate the precise manmevhich that evidence supports his or
her claim. ‘Rule 56 does not impe upon the district court a duty to sift throudtet
record in search of evidence to support a partyjgasition to summary judgmeng®

B. Applicable Law

Under Louisiana Revised Statutes 9:560kgal malpractice cases must be
brought:

[W]ithin one year from the date of the alleged act, omissawmeglect, or

within one year from the date that the alleged antjssion, or neglect is
discovered or should have been discovered; howewen as to actions filed

29 Celotex 477 U.S. at 331

30 Edmundson v. Amoco Prods. €824 F.2d 79, 82 (5th Cir. 19913ee alsoSt. Marth v. Quintana
Petroleum Corp.No. 982095, 1999 WL 232635, at *2 (E.D. La. Apr. 19, 199®Dismissal on the basis of
summary judgment is appropriate if the moving padgmonstrates that the plaintiffs failed to fileitsu
before the prescriptive pedoapplicable to their claims had run, and the piffsmare unable to designate
specific facts, beyond the pleadings, to show thetsuit is not barred by prescription.”).

31Celotex 477 U.S. at 32225.

32]d. at 332-33.

33Ragas v. TennGas Pipeline Cq.136 F.3d 455, 458 (5th Cir. 199&jting Celotex 477 U.S. at 324

341d. (quotingSkotak v. Tenneco Resins, @53 F.2d 909, 91516 & n.7 (5th Cir. 1992)(citing Forsyth
v. Barr, 19 F.3d 1527, 1537 (5th Cir. 1994)
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within one year from the date ofish discovery, in all events such actions

shall be filed at the latest within three years frdme date of the alleged act,

omission, or neglect
The oneyear prescriptivand threeyear peremptive periods, however, do “not apply in
cases of fraud, as @leed in Civil Code Article 195338

Civil Code Article 1953 defines fraud as “A misr@sentation or a suppression of
the truth made with the intention either to obtamunjust advantage for one party or to
cause a los or inconvenience to the oth&f[T]o bring a cause of action for fraud, the
following three elements must be alleged: (1) ssmepresentation of material fact, (2)
made with the intent to deceive, (3) causing jualile reliance with resultant injurys?
Civil Code article 1957 state$raud need only be proved by a preponderance ef th
evidence and may be established by circumstantimleace.®® Under Article 1953
“fraud may result not only from an act, such aslaefassertion or suppression of the
truth, but also from a failure tact, such as silence, that is calculated to prodace
misleading effect39 “To find fraud from silence, [however,] there muls¢ a duty to
speak.*0

If an attorney commitfraud as defined in Louisiana Civil Code article 1938e

aggrieved client’sclaim is governed by the omgar prescriptive period for delictual

actionsfound inLouisiana Civil Code article 3492 Under article 3492, a plaintiffegal

35La. R.S. 9:560A.

36La. R.S. 9:560b.

37 Titus v. Wilson 20150799 (La. App. 4 Cir. 1/20/16), 186 So0.3d 255, A@@otingChapital v. Harry
Kelleher & Co, 13-1606, p.13(a. App. 4 Cir. 6/4/14), 144 So0.3d 75,)86ee alsdVilliams v. WMX Techs.
112 F.3d 175, 177 (5th Cir. 199(@iting Cyrak v. Lemon919 F.2d 320 (5th Cir. 199p(stating the requisite
elements of a fraud claim as: “(1) a misstatemeamdmission; (2) of material fact; (3) made with tim¢ent
to defraud; (4) on which the plaintiff relied; af) which proximately caused the plaintiff's injdyy

38 La. C.C. art. 1953

39La. C.C. art. 1953note (b).

40 First Am. Bankcard, Inc. v. Smart Business Teaic, 1178 F.Supp.3d 390, 401 (E.D. La. 20.16)

41l omont 172 So. 3d at 637TCivil Code article 3292 states “Delictual actione assubject to a liberative
prescriptionof one year. This prescription commences to rumfitbhe day injury or damage is sustained.”
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malpractice claim is untimely if iis filed more than one year after “the day injury or
damage is sustained?’ Although Louisiana Civil Code article 346provides that
“prescription runs against all persons unlgss] exception is established by legislation,”
the Louisiana Supreme Court has applied the juudpntial doctrine otontra non
valentemas an exception to this statutory rdfe.Thus, theoneyear periodfound in
Louisiana Civil Code article 3498 “suspengled] or delay[ed]” upon a showing th#te
attorney “has done some act effectually to prevéet[plaintiff] from availing himself of
his cause of action” or that “the cause of act®neiher known nor reasonably knowable
by the plaintiff everthough plaintiffs ignorance is not induced by the defendafit.”
C. Analysis

The Trust filed the instant adversary complaintingaDefendants on October 2,
2014.In its Amended Complaint, the Trust brings threaisms of action: (1lpre
bankruptcy petition malpractice, (2) pesankruptcy petition malpractice, and (3)
breach of fiduciary duty>Defendants seek summaryjudgment on the Trust'pnaatice
claims basé solely onthe applicability of the thregear peremptive period found in

Louisiana Revised Statutes 9:560% Defendants do nadeek summary judgment that

La. C. C. art. 3292 T]he ‘date of discovery’from which prescription/m@anption begins to ruis the ‘date
on which a reasonable man in the position of treanilff has, or should have, either actual or constive
knowledge of the damage, the delict, and the refeghip between them sufficient to indicate to a
reasonable person he is the victirha tort and to state a cause of action againstdéfendant."Lomont
172 So. 3d at 638

421d. at 637.

43Lomont 172 So. 3d at 631 ouisiana recognizes “four factual situationswhich contra non valentem
prevents the running of liberative prescription). here there was some legal cause which prevetited
courts or their officers from taking cognizanceosfacting on the plaintiff's action; (2) where teewas
some condition coupled with the contract or conedatith the proceedings which prevented the credito
from suing or acting; [(]3) where the debtor hinfdeds done some act effectually to prevent the icoed
from availing himself of his cause of action; o)) (dhere the cause of action is neither known naspmably
knowable by the plaintiff even though plaintiffgniorance is not induced by the defendamd.”

441d.

45 Bankr. No. 141050, R. Doc. 42.

46 Bankr. No. 141050, R. Doc. 661, see alsaliscussiorsupranotel4.
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the claims have prescribexlen if LouisianaRevised Statutes 9:5605Equisiana Civil
Code 3492and the doctrine afontra non valentemapply.

To establish that the malpractice claims grescribed on their face, thereby
shifting the burden of proof to th@rust, Defendants must establish thabuisiana
Revised Statutes 9:5685applies Defendants’ argument that they are entitled to
summary judgment based preremption under subsectioni#, in its entiretythat:

Because peremption is evident from the fatehe Complaint and
Amended Complaint, the Trustee bears the burdgm@fing peremption is
not applicable. Here, the Trustee’s Complaint akghat Alfred acted
improperly in connection with transactions betwdeorty Acre and C&R,
which acts, omissins or errors occurred or were supposed to occafing.
Thereafter, Alfred recorded a counter letter in M09, and attempted to
negotiate C&R’s check in August 2009. All of theaets or omissions
occurred, however, more than three years befordthstee filed the instant
adversary proceeding on October 2, 2014. Theretarder the provisions of
La. R.S. 9:5605claims arising out of those transactions are pgrted.

Similarly, in his Complaint, the Trustee allegesathAlfred
negligently advised Fortgcre to file for Chapter 11 bankruptcy in January
11, 2011, and then failed to file a planrebrganization within the exclusivity
period, or by May 11, 201Wwhich acts and omissignalsooccurred more

than three years before the Trustee filed ithedant adversary proceeding
on October 2, 20147

In effect, Defendantsvish the Court toassumethat theTrusts claims are based on
negligenceratherthan fraudand thatas a resultsubsection Aapplies. In their statement
of undisputed material factQefendantsdo not include any facts tchew the Trusts
malpractice claims are based solely on negligenathar than fraud® Instead,
Defendants simply list th@ates upon which certain evermtscurred whichdoesestablish

that subsection A applies. Those dates are

6/2008 C&R Transaction
9/2009 C&R Check for $900,000 returned NSF
1/11/2011 Forty Acre Bankruptcy filed/Order for Relief

47Bankr. No. 141050, R. Doc. 601 at 11.
48 Bankr. No. 141050, R. Doc. 668.
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8/14/2012 Plan of Reorganization Approved by Bankruptcy Court

10/16/2012 Effective Date of Plan (Forty Acre assetincluding all
claims areplaced in the Forty Acre Plan Trust, with an
independent Trustee)

11/7/2013 Alfred withdraws as Forty Acre’s attoey in the
bankruptcy proceeding

10/2/2014 Trustee files the original Complaint against Alfred

1/15/2016 Trustee files the Amended Complatht

Rule56 statesA party may move for summary judgment, identifyiegch claim
or defense-or the part of each clainor defense-on which summary judgment is
sought’s0 In this case, Defendants seek summary judgmentdasethe affirmative
deferse of peremption provided by Louisiana Revised Statutes 9:56A05Because
Defendants assert an affirmative defense, they tibarinitial responsibility of informing
the didrict court of the basis for [theinhotion[] and identifying thoseqgrtions of [the
record] which [they] believe[emonstrate the absence of@nuine issue of material
fact.”51

The issue before the Coustwhether subsection A ordpplies In itsopinion, the
Bankruptcy Courtheld thatsubsectiorA appliesbased orthat court’'sassumption that
to plead fraugdthe Trusthad tospecifically allege Defendants’ actions amounted to
“fraud’ in their complaint>2 Whether a plaintiff makes out a claim for frautowever,

does not depend on whether the actions are refaiweaks“fraud,” but rather onthe

49 Bankr. No. 141050, R. Doc. 668 at 6.

50 FED. R. CiIv. PrO. 56(a)

51Celtic Marine Corp. v. Jam&s. Justice Cos.760 F.3d 477,481 (5th Cir. 20 1juotingCelotex 477 U.S.
at 323; seeEdmundson v. Amoco Prods. €824 F.2d 79, 82 (5th Cir. 19913ee alsoSt. Martin v.
Quintana Petroleum CorpNo. 982095, 1999 WL 232635, at *2 (E.D. La. Apr. 19, 199®Dismissal on
the basis of summary judgment is appropriate ifihaving party demonstratesahthe plaintiffs failed to
file suit before the prescriptive period applicabdetheir claims had run, and the plaintiffs areabie to
designate specific facts, beyond the pleadingshtmw that the suit is not barred by prescription.”)

52R. Doc. 20 &30.The Bankruptcy Court also focused only on whether Trust pleaded facts sufficient
to make out a claim of fraudulembncealmenbf malpractice; the court did not consider a sitoatin
which thefraud is fraud by silence based on not disclosiothba conflict of interest and facts material to
the client’s decisiormaking process during the course of the attornesfsresentationld. “[E]lach case
must be judged on its particular facts to determitether the attorney’s actions are sufficienirteoke
La. R.S. 9:5605(E).Lomont 172 So. 3d at 628.
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underlying facts allegefl “Fraud can be averred by specifically alleging fdawr by
alleging factd¢hat necessarily constitute fraud even if the tdraud’is not used.® The
BankruptcyCourt failed to engage in an analysis of whether the facts allegedld
support a claim for fraudBecause the Bankruptcy Court concludéct subsection A
appliedto the Trust's malpractice claimthe BankruptcyCourt held that the complaint
was prescribednits face and shiftedheburden to th@rustto show that the claims had
not prescribed

The Courtfinds that the proper analysis is for the Courtdedermine whether the
underlying facts alleged bthe Trust makeout a claim for fraud.In addition to Rule
8(a)(2)s pleading demand8d Rule 9(b) supplements Rule 8(a), if fraud is allkgky
requiring circumstances allegedly constituting fildo be stated with particularity8*Of
primary importancen understanding the requirement of Federal Rulg 8{lpleading
the circumstances of an alleged fraud with par#city is the recognition that it does not
render the general principles of simplicity settfoiin Rule 8 entirely inapplicable to
pleadingsalleging fraud’s” “What constitutes ‘particularity’ will necessarityiffer with

the facts okach case .. ‘Rule 9(b) requires allegations of the particulafsme, place,

53Wagoner v. Exxon Mobil CorpNo. 097257, 2010 WL 3168382, at *2 (E.D. La. Aug. 9, 20 {6iting In
re Hollander, No. 093355, 2009 WL 2707445, at *4 (E.Da. Aug. 25, 2009)

541d.; see alsddumonville v. Fed. Home Loan Mortgage Cqngo. 04-2295, 2005 WL 1431505, at *6 (B.
La. June 10, 2005finding that a complaing’allegations that defendants “knew or should henvewn of
the vices and defects of said home and did notrimfthe plaintiff of the same” were sufficient tostain a
claim of fraud even though “fraudtias not expressly pledi{earns v. Ford Motor Co567 F.3d 1120, 1124
(9th Cir. 2009)(“Fraud can be averred by spfeally alleging fraud, or by alleging facts thaecessarily
constitute fraud (even ifthe word fraud’is naged).”)(internal quotation marks omittedgjlington Credit
Fund, Ltd. v. Select Portfolio Servicing, In837 F. Sup. 2d 162, 200 (S.D. N. 2011) (“The language of
Rule 9(b) is cast in terms of the conduct alleged, and islmoited to allegations styled or denominated as
fraud or expressed in terms of the constituent elet of a fraud cause of action.fjjuotingRombach v.
Chang 355F.3d 164, 171 (2d Cir. 2004))3A Charles Allen Wright et alFederal Practice and Procedure
§ 1298 at 242-48 (3d ed2004)

55Rule 8(a) only requires the pleader to providelfart and plain statement of the claim” for relief

56 Peaker Energy Grp., LLCv. Cargill, In2015 WL 4879415, at *6 (E.D. La. Aug. 14, 20.15)

57Wright, supranote54.
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and contents of the false representations, as wdeha identity of thg@erson making the

misrepresentatioand what he obtained therel3$®
[1]tis inappropriate to focus exclusively on the fdtat Rule 9(b) requires
particularity in pleading the circumstances of fda@ This is too narrow an
approach and fails to take acot of the general simplicity and flexibility
contemplated by the federal rules and the manysesestruing them; in a
sense, therefore, the rule regarding the pleadfrfgaod does not require
absolute particularity or a recital of the evidenespeally when some

matters are beyond the knowledge of the pleadercamdonly be developed
through discovery?

‘[F]raud by omission or silence is by its very naturnffialilt to plead with
particularity because it does not involve an affative misrepresdmtion, it often does
not occur at a specific place or precise time, ovoive specific persons? “I] f
circumstances are alleged showing that the pleasientitled to relief from a fraud
perpetrated upon him or her, the plaintiff's rigbtrelief isunaffected by a failure to set
forth either of these verbal conclusions in the pdant.”61 Thus, when alleging fraud by
silence, at a minimum, a plaintiff must show (1letimformation that was withheld, (2)
the general time period during which thfeaudulent conduct occurred, (3) the
relationship giving rise to the duty to speak, gdajilwhat the person or entity engaged in
the fraudulent conduct gained by withholding theonmation 62

The Trusts complaint clearly makes out a clatmat Alfred canmitted a fraud by

silence. First, italleges Alfredwithheldthe fact that (1) he had a conflict of interest and

58Benchmark Elec. Inc. v. J.NM.uber Corp, 343 F.3d 719, 724 (5th Cir. 200@juotingGuidry v. Bank of
LaPlace 954 F.2d 278, 288 (5th Cir. 199@adTelPhonic Servs., Inc. i.BS Int'l, Inc, 975 F.2d 1134, 1139
(5th Cir. 1992); U.S. ex rel Grubbs v. Kannegan%i65 F.3d 180, 188 (5th Cir. 200@xplaining that ‘Rule
9(b)'s ultimate meaning is contespecific,’and thus there is no single constructwéRule 9p) that gplies
in all contexts”).

59 Wright, supranote54.

60 First Am. Bankcard, In¢178 F. Supp. 3d at 40guotingChrysler Credit Corp. v. Whiey Nat'l| Bank
824 F. Supp. 587,598 (E.D. La. 19%3)

61\Wright, supranote54.

62 Chrysler Credit Corp,.824 F. Suppat598.
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(2) his knowingthat thewWachovia Accounts to besedas collateral did not exist. Second,
the Trust alleges this conflict of interest anduag to disclose begaas early asApril 9,
2009,whenAlfred and Serafin began discussing the possibditglfred’s being added to
Adventure HarborsBoard of Directorsaand thatthe Trustdid not learn of these alleged
frauds untilJune 28, 2014when Afred wasdeposedn a related case. Thirdhe Trust
allegesthat, as the LeBlanc’s attorneplfred oweda duty to discloséoththe conflict of
interest andhe withheldinformationregarding the Wachovia accourf&Finally, the
Trust alleges Alfred stood to gain: (1) an equityaee in Adventure Harbor, (2) a position
on Adventure Harbor’s board of directors, and (3)aal with a large national Load Mod
company thafwould] refer[] [bankruptcy] work to hini’64 Alfr ed had a duty to disclose
all material information to his clients. This indead both hisonflict of interest and the
fact that the Wachovia accounts did not exidinder Louisiana law, the refusal to speak,
in the face of an obligation to do so, is moérely unfair, but is fraudulen®? In this case,
the Court finds the Trust alleged the requisitensats of fraud with sufficient
particularity, notwithstanding its failure to spfcally refer to Alfred’s actions as fraud
theamendedomplaint The Court finds thasubsetion Eis applicableto the Trust’s two
malpractice claims

In their motion for summary judgment, Defendaseek dismissal of “all” of the
Trust’s claims, bubasetheir argument with respect to the negligence ckaantirely m

Louisiana Revised Statutes 9:560%%d do not eveseek summary judgment on the

63 The ‘principle of undivided loyalty is firmly embedded ithe Rulesof Professional Conduct (RPC),
adopted bythe Supreme Court of Louisianglursuant to its exclusive and plenary power to taguthe
practice of law. Scheffler v. Adams & Reese, LII061774(La. 2/22/07), 950 So. 2d 641, 6RRPC 1.7
provides, with few exceptionsa“lawyer shall not represent a client if the repreastion involves a
concurrent conflict of interest

64 SeeNo. 141050, R. Doc. 74b; Chrysler Credit Corp,.824 F. Supp. at 598

65First Am. Bankcard, In¢178 F. Supp. 3d at 4qGuotingLomont 172 So. 3d at 629
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Trust’s breach of fiduciary duty claim. Becaukeuisiana Revised Statutes 9:5605E
applies, the Defendants are not entitled to sumnuadgment that theegligenceclaims
are perempted under subsection A.

Accordingly;

CONCLUSION

IT IS ORDERED that the Courdoes not adopthe Bankruptcy Court’s Report
and RecommendationDefendants’ motion for summary judgmemn the Trust's
negligence claim®is DENIED .

ITIS FURTHER ORDERED that Defendants’ motion to strikéis DENIED
AS MOOT.

ITIS FURTHER ORDERED that this case be referred to the U.S. Bankruptcy
Court for the Eastern District of Louisiana fwral.

New Orleans,Louisiana,this 8th dayof November, 2017.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

66 Bankr. No. 141050, R. Doc. 60.
67R. Doc. 20.
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