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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN RE: QUEYROUZE, ET AL. CIVIL ACTION
NO. 14-2715

SECTION: “E”

ORDER AND REASONS

Before the Court iontinental Casualty CompanRandall Alfred, andAlfred,
APLC's (collectively “Defendants”motion forreconsideratiort.Steve Queyrouze, Plan
Trustee for the Forty Acre Corporation Plan Trutste(“Trust”), opposes the motioh.
The Court has reviewed theiefs?3 the record® and the applicable law, and now issues
this order and reasons.

DISCUSSION

On November 9, 2017this Court denied Defendants’motion for summary
judgmentunder Rulé6 of the Federal Rules of Civil Procedyrmlding that Defendants
failed tocarrytheir initial burdenof demonstratinghe absence of a genuine issue of
material factfor trial.> Thus, theCourt found Defendants were not entitled to summary
judgment that the Trust’s negénce claims are perempted under subsection A.

In connection with their motion for summary judgmemefendants filed a
motion to strike two affidavits attached to the $ts opposition to Defendants’ motion

for summaryjudgmentHaving denied Defendds’ motion for summary judgment, the
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Court denied Defendants’ motion to strike as mbot.

The Court’s ordedenyingDefendants’ motions an interlocutory ordeasit did
not adjudicate allfPlaintiffs’claims.Federal Rule of CiviProcedure 54(bprovides that
“any order or other decision, however designatédt tidjudicates fewer than all the
claimsor the rights and liabilities of fewer than all tharties . . may be revised at any
time before the entry of ffinal] judgment’8 Although the district court has broad
discretion to reconsider an interlocutory order &ory reason it deems sufficiehthis
power “is exercised sparingly in order to forestak perpetual reexamination of orders
and the resulting burdens and deléis.

Generally, the courts in this district evaluata motion toreconsider an
interlocutory order under the same standaadthose govermg a motion to alter or
amend a final judgment brought pursuant to Ruleeb®f the Federal Rules of Civil
ProcedurélSuch a motiorfmust clearly establish either a manifest erroraef br fact
or must present newly discovered evidean& cannot be used to raise arguments which
could, and should, have been made before the judgnmssued.’2 A motion for
reconsideration, however, “is not the proper védiéor rehashing evidence, legal

theories, or arguments that could have been offererhised before the entry of [the

"R. Doc. 29.

8 Fed. R. Civ. P. 54(b)

9 SeeU.S. v. Renda709 F.3d 472479 (5th Cir. 2013)citation and internal quotation marks omitted)
(“Rule 54(b) authorizes a district court to reconsidad reverse its prior rulings on any interlocytor
order for any reason it deems sufficient.”)

10 Castrillo v. Am. Home Mortgage Servicing, Indo.09-4369, 2010 WL 1424398, at *3 (E.D. La. Apr.
5,2010)(Vance, J.).

11 See, e.g.id. at *3-4 (“The gereral practice of this court has been to evaluatdioms to reconsider
interlocutory orders under the same standards gbaérn Rule 59(e) motions to alter or amend a final
judgment’). However, there are some circumstances in whidiffarent standard wuld be appropriate.
Id. (citing Am. Canoe Ass v. Murphy Farms, In¢326 F.3d 505, 51416 (4th Cir. 2003).

12 Schiller v. Physicians Resource Group 1n842 F.3d 563, 567 (5t&ir.2003)(citations and internal
guotation marks omitted).



order].”13“The Court is mindful that {rleconsideration ofjadgment after its entry is
an extraordinary remedy that should be used spbrihgy “When there exists no
independent reason for reconsideration other tharendisagreement with a prior
order, reconsideration is a waste of judicial timed resources and should not be
granted.1s
Under Rule 59(e), a moving party must satisfy asteone of the following criteria
(1) whether the movant demonstrates the motiondsessary to correct
manifest errors of law or fact upon which the judgm is based;
(2) whether the movant presents new evidence;
(3) whether the motion is necessary in order to preveanifest injustice;
(4)\?v?lither the motion is justified by an intervenirgange in the
controlling law16
Defendants urge the first and third optsprarguing the Court’s order denying
their motion for summary judgement is “predicatedmanifest errors of law and fact”
and that “reconsideration is necessary in ordgrrevent nanifest injustice.r”
In their motion, Defendants raise a host of errdtisst, Defendants argue the
Court failed to conduct de novareviewof the Bankruptcy Court’s proposed findings of
fact and conclusions of la®W. Second, Defendants contend the Court “cited to and

presumably relied, at least to an extent, upon[afjidavits that were the subject of the

[m]otion to [s]trike without ruling upon the [m]ain to [s]trike.?® Finally, Defendants

13 Lacoste v. Pilgrim Int, 2009 WL 1565940, at *8 (E.D. La. June 3, 20Q¥ance, J.) (quotingemplet
v. HydroChem In¢.367 F.3d 473, 47879 (5th Cir. 2004)).

14 Castrillo, 2010 WL 1424398at *4 (alteration in original) (quotingGemplet367 F.3d a#79).

15 ightfoot v. Hartford Fire InsCo., N0.07-4833, 2012 WL 711842, at *3 (E.D. La. Mar. 5, 20.12)

16 Castrillo, 2010 WL 1424398at *4. The Court notes that the time limits of Rule 5®mbt apply in this
matter because thorder appealed is interlocutory. Rules 59 ands60 forth deadlines for seeking
reconsideration of final judgmentSeeCarter v. Farmers Rice Milling Co., Inc33 F. Appx 704 (5th Cir.
2002); Lightfoot v. Hartford Fire Ins. Co07-4833, 2012 WL 711842, at *2 (E.D. La. Mar. 5, 20.12)
7R. Doc. 301 at 6.

81d.

91d. at 7.



submit the Court “reéd on an outdated Fifth Circuit ca5&erdes v. Estate of Cugh
in its holding?1The Court considers each assertion in turn.
A. De novoreview

Defendants contend the Court failed to conduct and®o review of the
Bankruptcy Court’s proposed findings of faand conclusions of law. According to
Defendants, “this Court has a duty to evalualleargumentsmade by the partieand
addressed by the Bankruptcy Court connection with [Defendants’] motion for
summary judgment?2 Defendantanisunderstandhe scopeof de novoreview. Under
the de novostandard of reviewthe appellate court acts as if it were considering
guestion in the first instance, affording no deference toe tldecisions below?
Additionally, to the extent Defendants complain t@eurt did nd consider arguments
theyraised for the first time in their reply bribéfore the Bankruptcy Couandin their
brief onappealo this Courfthe Court Will not entertain arguments rad for the first
time on appeal?4 and ‘will not consider argumentsaised for the first time in a reply

brief.”25Finally, the Court “will not raise and discuss legal issuas §ppellant] has failed

20953 F.2d 201 (5th Cir. 1992)

21]d.

22R, Doc. 3Gl at 7 (emphasis added).

23United States v. Raddat447 U.S. 667, 690 (198(@¥tewart, J., dissentingiiescribing de novo review
asan assessmenthat is“unfettered by any prejudice from the [prior] agemaypceeding and free from
any claimthat the [agencg] determination is supported by substantial evidedh; United States v. First
City Natl Bank of Hous 386 U.S. 361, 368 (196Tholding that‘review de novbmeans review requiring
“an independendetermination of the issuéy, see alsdoe v. United State821F.2d 694, 69498 (D.C.
Cir. 1987)(en banc) ‘De novo means here, as it ordinarily does, a frasttependent determination of
‘the mater at stake; the cou'sinquiry is not limited to or constricted bly¢ administrative record, n@s
any deference due the agefscgonclusion’).

24Smith v. Womans Hos@®71F. App'x 884, 887 (5th Cir. 2016 Martco Ltd. Pship v. Wellons, In¢588
F.3d 864, 877 (5th Cir. 2009)[Alrguments not raised before the distradurt are waived and cannot be
raisedfor the first time on apped).

25 Cavazos vJP Morgan Chase Bank N'aAssn, 388 F. Appx 398, 399 (5th Cir. 201Q United States v.
Jackson 426 F.3d 301, 304 n.2 (5th Cir. 200BArguments raised for the first time in a reply brieven
by prose litigants . . . are waivey.
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to assert.6
The Court reiterates that thenly argumentraised n Defendants’ motion for
summary judgment, in its entirng is that:

Because peremption is evident from the face of@benplaint and
Amended Complaint, the Trustee bears the burd@mafing peremption is
not applicable. Here, the Trustee’s Complaint akdhat Alfred acted
improperly in connection withransactions between Forty Acre and C&R,
which acts, omissions or errors occurred or wepgpsised to occur in 2008.
Thereatfter, Alfred recorded a counter letter in N2 9, and attempted to
negotiate C&R’s check in August 2009. All of theaets or omissins
occurred, however, more than three years befor@thstee filed the instant
adversary proceeding on October 2, 2014. Therefonder the provisions
of La. R.S. 9:5605claims arising ot of those transactions are perempted.

Similarly, in his Complaint, the Trustee allegesathAlfred

negligently advised Forticre to file for Chapter 11 bankruptcy in January

11, 2011, and then failed to file a plan oforganization within the

exclusivity period, or by May 11, 201ivhich acts and omissions also

occurred more than three years before the Trusied the instant

adversary proceeding ddctober 2, 20147

In their statement of undisputed material facts,eDefants dichot include any
facts to iow theTrust’smalpractice claims are based solely on negligemtbar than
fraud.28 Instead, Defendants simply ledthe dates upon which certain events occurred,
which doesnot establish that subsection A applies. In effect,ddbdfints argued the
Court should assume the Trust’s claims are basedegtigence, rather than fraud, and
that as a result, subst@on A applies. The Court founthe Trust sufficiently alleged
Alfred’s conduct amounted to fraud, rendering subie® E, not A, applicable to its
claims. Because Defendants based thewotion for summary judgmenéntirely on

subsection A, th€ourt’s denial oDefendants’ motion for summary judgment was not

an error of lawand reconsideration is not appropriate on thatdasi

26 Brinkmann v. Abner813 F.2d 744, 748 (5th Cir. 1987)
27Bankr. No. 141050, R. Doc. 60l at 11.
28 Bankr. No. 141050, R. Doc. 668.



B. Motion to Strike

Defendants next argud is clear that the Court reviewededha]ffidavits and as
such, possibly considered the contents therein whaking its ruling, as evidenced by
the fact that theOrder and Reasons cite to the ffiglavits.”29 In support of their
contention, Defendants point to footnotes 5 andflthe Courk order30 Footnote 5,
states:

The Court derives the factual background from thmist's amended

complaint, Bankr. No. 1050, R. Doc. 42; Defendants’ statement of

uncontested material facts, Bankr. No-1250, R. Doc. 6@; and the

deposition transcripattached to the Trust’s opposition to the motfon

summary judgment, Bankr. No. -I®50, R. Doc. 74. The dates upon

which Forty Acre’s reorganization plan and certaourt orders were filed

are derived from the Bankruptcy Court’s docket, BarNo.14-1050 31
Footnote 5 makes no mention of the stricken affitka¥rootnote 12 refers to an October
3, 2013 letter sent from Alfred to the LeBlancs aRdrty Acre terminating his
representationpagain without mention of the affidavied The only citation in the Court’s
order thatefersto the stricken affidavits is footnote 18hich statesThe Trust attached
several exhibits to its Opposition to the motionsommary judgment in the Bankruptcy
Court, including the affidavits of Queyunae and Robert%3 The Order otherwise makes
no mention of the stricken affidavitsthe Court did not consider the affidavits.
Reconsideration is not appropriate on this basis.

C. Gerdes v. Estate of Cush

Finally, Defendants argue the Court’s order “contamanifest error of the law in

29R. Doc. 331 at 10.

30|d. at 10 n.25.

31R. Doc. 29 at 1 n.5.

32 Bankr. No. 141050, R. Doc. 7412. This etterwasattached as Exhibit)” to the Trusts Memorandum
in Opposition to the Motion for Summary Judgment.

33R. Doc. 29 at 8& n.15.



determining that the timeliness of the breach @f@iiiary duty claim is not governed by
La. Rev. Stat. 9:5605A34 Defendants apparently construe footnote viftich cites to
inter alia, Gerdes v. Estate of Cushs a essentiapart of the Court’s holding. In
footnote 14, the Court referenced the fact that, althouglieDéantsmentionedthe
Trust’s breach of fiduciary duty clainthey did not seek summary judgment on that
claim 35 BecauseDefendants did not seek summary judgment on thesflgibreach of
fiduciary duty chim, the Court’s comments on the applicable statdtenitationsas to
such aclaimis “not essential to the decision and thereforelmnotling.”s6

Newertheless, the Court notes th@érdes v. Estate of Cuslemains thdaw of
this Circuit. The Fifth Circuit in Gerdesheld that if a claim involves a lawyer’s “self
dealing or a breach of the duty of loyalty,” thensia breach of fiduciary duty claiff.
“Where the attorney has breached the fiduciary diotythe client . . . the ten year
prescriptive period [found inouisiana Civil Code article 349%pplies.B8 “It is the
practice of this @cuit for threejudge paneldand district courtsfo abide by a prior
Fifth Circuit decision until the decision is oveted, expressly or implicitly, by either the
United States Supreme Court or by the Fifth Cirsititing en banc3® Defendants point
to no controlling authority that expressly or imtlig overrulesGerdes Moreover, other

district courts in this Circuit continue to cite (®erdesreachinghe same conclusioff.

34R. Doc. 301 at 11.

35 R. Doc. 29 at 8 n.14“The Court will not grant summary judgment on a mlafior which summary
judgment was not requested or supported

36 Judicial Dictum, BLACK'SLAW DICTIONARY (10th ed. 2014).

37Gerdes 953 F.2d aR04-06.

38]d. at 204.

39 United States v. Kirk528 F.2d 1057, 1063 (5th Cir. 19768e alsdCauseway Med. Suite v. leyqul® 9
F.3d 1096, 1103 (5th Cir. 199{)Accordingly, for a panel of this court to overr@derior decisionywe have
required a Supreme Court decision that has bedn Hielard by the Court and establishes a rule of law
inconsistent with our own)”

40 SeeHiern v. Sarpy No. 94835, 1995 WL 640528, at *13 (E.D. La. Oct. 31, 1p9%ewsome v. Mendler
No. 151195, 2015 WL 5012310, at *4 n.1 (E.D. La. Aug. 20,15)
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Thus, reconsideration is not warranted on thisdasi
Accordingly;

CONCLUSION

Defendans$’motionfor reconsiderations DENIED .41

New Orleans, Louisiana, this28th day of December, 2017

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

41R. Doc. 30



