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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

TRANSAMERICA LIFE INSURANCE CIVIL ACTION
COMPANY

VERSUS NO: 14-2738

PEGGY CARSKADON BAGALA, ET AL. SECTION: R

ORDER AND REASONS

Transamerica Life Insurance Compdiigd this interpleader action to
determine the beneficiaries of anty contract number M032084643.
Defendants-in-interpleader and counter-claimantsdarlene, Dena, and
Buddy Bagala (collectively, the ‘@&ala children") move for summary
judgment seeking to recover death bfingroceeds under the contract. For

the reasons that follow, the Court grants the mmtio

l. BACKGROUND

This case involves an annuityrcwact issued by Merrill Lynch Life
Insurance Company, a predecessor iteiest of Transamerica, to Shelby
Bagala ("Mr. Bagala"). The Bagala athien allege that because the contract
namesthem as Mr. Bagala's beneficiaribsy are entitled to the death benefit

proceeds payable under the agreemeBy. contrast, Mr Bagala's widow,
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Peggy Bagala ("Mrs. Bagala"), contentth&it she is a co-owner of the annuity
contract and that she should therefore receivedba&th benefit proceeds
instead of the named beneficiaries.

A. Annuity Contract Purchase

Mr. and Mrs. Bagala applied for tlsnuity contract on July 18, 20063.
After discussing the matter with their longtime dimcial advisor, William
McCrery, the Bagalas executed the necessary "Appbtao for Variable
Annuity" with Merrill Lynch? That application named Mr. Bagala the
annuity's owner. It did not designate a co-own&monetheless, Mrs. Bagala
signed her name in a box labeled "Owswner's signature,” while Mr. Bagala
signed as the owner.

The annuity's initial premium was $1,354,232%%he Bagalas funded

this premium by exchanging five pre-ekng annuity contracts pursuantto 28

!'R. Doc. 48-7 ("Application").

2 Application; R. Doc. 48-5 at 6-10 ("McCrery Deptisn").
® Application at 1.

“1d.

°1d. at 6.

®1d. at 1.



U.S.C. §1035.To effect these transactiorMdr. and Mrs. Bagala executed five
"Request for 1035 Exchange" forms, doeeach of the annuity contracts that
would be used to purchase the new annfiiBach form lists Mr. Bagala as the
owner of the annuity being exchangeddahe co-owner is listed as "N/A."
Mr. Bagala signed each form as the owner, and MagiaBa signed in a box
labeled "Co-owner's signature or Speu(if community property state}’"

The Bagala's financial advisor, Mo€1y, described the annuity purchase
in his deposition testimony. McCrery testified tHee and a Merrill Lynch
iInsurance and estate planning specialistussed the annuity at length with
Mr. and Mrs. Bagala. According to McCrery, the Bagalas decided to omit
Mrs. Bagala from the annuitfor tax planning purpose$. Specifically,
McCrery stated: "As a tax planning strgyewe wanted these [death benefit]

dollars to go outside ofthe estate upgbe death of Shelby.... Thereason the

" Application; R. Doc. 48-8. Section 1035 permitsiasurance company's client
to exchange an annuity for another annuity issuethke company without subjecting
any income attributable to the replaced annuitiapoobligations.See26 U.S.C. § 1035
("No gain or loss shall be recognized on the excleasfg . . an annuity contract for an
annuity contract or for a qualified long-term camsurance contract. . ..").

® R. Doc. 48-8 at 1-5.

°1d.

©1d.

"' McCrery Deposition at 7-10.

21d. at 7-8.



children were named in this contraatd not Peggy is because we were trying
to avoid the inheritance tax"When asked whether Mrs. Bagala could have
understood these discussions to mtsat she would be a co-owner, McCrery
responded: "l don't think she couldJeagotten that understanding based on
the way we spoke. Clearly the four ahién were the only beneficiaries on the
contract. .. ™

B. Issuance of the Annuity Contract

On July 30,2003, MerrillLynch issd annuity contract MO32084643.
The contract provides that "[o]n theatéd of an Owner prior to the Annuity
Date, we will pay to the beneficiary the death bi#gmepresenting the entire
interest in the Contract® Consistent with the application, the contract
identifies Mr. Bagala as the only owner and annniita It also lists the four

Bagala children as Mr. Bagala's ber&fries and provides that each shall

receive any death benefit payable under the palisgual measuré&. Mrs.

Bd.

“1d. at 9-10.

®R. Doc. 48-1 ("Annuity Contract").
Id. at 16.

1d. at 6.

®d.



Bagala is not named as a co-owner, cavaitant, or beneficiary. The contract
also provides a ten-day "right to review," in whithe owner can cancel the
contract and receive a fullftend of the contract valuB.There is no evidence
that Mr. Bagala sought cancellationm@ised any concerns about the written
contract's terms.

MerrillLynch sent Mr. Bagala regui@orrespondence about the annuity
contract. For instance, shortly aft®lerrill Lynch issued the contract, it
provided Mr. Bagala with an "Annuity Summary.'This document identifies
Mr. Bagala as the owner and the Blgehildren as his beneficiariés.Over
time, Mr. Bagala contributed over 88,000 in additional premiums to the
annuity?” For each contribution, Merrill Lynch provided MBagala a
"Confirmation of Activity" form?* Merrill Lynch also sent Mr. Bagala

quarterly financial statement8.Like the application, the contract, and the

¥1d. at 4.

**R. Doc. 48-2 ("Annuity Summary").
2d.

*’R. Doc. 48-4.

Zd.

2 R. Doc. 48-3.



"Annuity Summary,”the correspondencatiMr. Bagala received consistently
identified him as the owner and the fdagala children as his beneficiarfés.
The annuity contract authorized MBagala to modify the terms of the
agreement, including by adding a newrmv or a co-owner to the contract.
Under a section entitled "General Prgions,"” the contract provides: "Upon
notice to us you may assign the Contreca new Owner. ... Only spouses
may be co-owners*® Further, advisor McCrery testified that the Bagsl
financialadvisors at MerrillLynch reviexd the annuity contract "every single
year"and that "prior to [Mr. Bagala'dgath, [Mr.and Mrs. Bagala] could have
changed anything along the way since 20®/3There is no evidence that Mr.
Bagala ever soughtto add Mrs. Bagala as a co-ownmrade any other change

to the annuity contract.

*R. Docs. 48-3 and 48-4.
26 Annuity Contract at 10.

*"McCrery Deposition at 8.



C. ThisLawsuit

Mr. Bagala died odanuary 14, 2012, On August 22,2014, Mrs. Bagala
notified Transamerica of a purportedéacal error” in the annuity contract
and argued that she was entittedall death benefit proceedsIn response,
Transamerica filed this interpleademsuit, naming Mrs. Bagala and each of
the four Bagala children gotential partiesin interest.Later, Transamerica
deposited the disputed proceeds with the regisfryhe court and was
dismissed, leaving Mrs. Bagala and tBagala children as the only parties to
this lawsuit®*

Each of the Bagala children filemh answer and a claim, alleging that
under the expressterms ofthe annuitytcant, each is entitled to one-quarter
of the death benefit proceedsMrs. Bagala also filek an answer and a claim,
in which she alleges that the writtecontract's ownership designation is

erroneous?® Mrs. Bagala contends thatesho-owns the annuity because she

8 R. Doc. 1-2 at 2.
#1d. at 4.

¥ R. Doc. 1.

*'R. Doc. 57.

%2 R. Doc. 16 (Buddy Bagala); R. Doc. (Barlene and Dena Bagala); R. Doc. 19
(Dawn Bagala).

3 R. Doc. 5.



signed the annuity application as a@aner and because the Bagalas used
community property to fund the initial premiuth. Citing a contractual
provision that provides that "the beogary of the co-owner spouses must be
the surviving spouse,” Mrs. Bagala cents that, as Mr. Bagala's widow, she
is the rightful beneficiary and is étled to the entire death benefh.

On September 15, 2015, three of the Bagala childited a motion for
summary judgment and set it for submission on Seftr 30%° On
September 24, Mrs. Bagala moved $or extension of time to respoidThe
Court denied the motion for failure to show goodiga and ordered Mrs.
Bagala to resubmit a good cause request for thensxdn no later than
September 28 Although Mrs. Bagala did not file the appropriatetion
until September 28’ the Court granted the motion and gave Mrs. Bagalal
October 20 to file an opposition tbe Bagala children's motion for summary
10

judgmen The Court warned, however, that "there will be fuother

*d. at 2.

%1d. at 2-3, 5-6.
% R. Doc. 48.
*"R. Doc. 49.

*® R. Doc. 51.

% R. Doc. 54.

“°R. Doc. 55.



extensions with regards to this response deadfihklr's. Bagalastill has filed
no opposition to the Bagala's childrenmstion. Mrs. Bagala did use the time
extension to file an amended answer and claim hirciwshe alleges fraud on
the part of the Bagalas' Merrill Lyncddvisor and seeks reformation of the
contract’® But she has produced no evidento either substantiate her

allegations or to demonstrate an issue of matéaal

II. LEGAL STANDARD

Summary judgment is appropriate &m "the pleadings, the discovery
and disclosure materials on file, amay affidavits show that there is no
genuine issue as to any material factd that the movant is entitled to
judgment as a matter of lawFed.R.Civ.P. 56(c)(2xee also Celotex Corp. v.
Catrett, 477 U.S. 317, 322-23 (1984)ittle v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir.1994). When assessingtther a dispute as to any material fact
exists, the Court considers "all of the esitte in the record but refrains from
making credibility determinations or weighing th@dence." Delta & Pine
Land Co. v. Nationwide Agribusiness Ins. CaB0 F.3d 395, 398 (5th Cir.

2008). Allreasonable inferences ai@awn in favor of the nonmoving party,

“d.

“2R. Doc. 60.



but"unsupported allegations or affides/setting forth 'ultimate or conclusory
facts and conclusions of law' are irfstient to either support or defeat a
motion for summary judgment.Galindo v. Precision Am. Corp754 F.2d
1212, 1216 (5th Cir. 1985);ittle, 37 F.3d at 1075.

If the dispositive issue is one avhich the moving party will bear the
burden of proof at trial, the moving g "must come forward with evidence
which would ‘entitle it to a directed verdict if ¢hevidence went
uncontroverted at trial."Int'l Shortstop, Inc. v. Rally's, Inc939 F.2d 1257,
1263-64 (5th Cir. 1991). The nonmag party can then defeat the motion by
either countering with sufficient evidence of itamm, or "showing that the
moving party's evidence & sheer that it may not persuade the reasonable
fact-finder to return a verdiah favor of the moving party.ld. at 1265.

Ifthe dispositive issue isone on igh the nonmoving party willbear the
burden of proof at trial, the moving party may s#tiits burden by merely
pointing out that the evidence in the record iaiiffisient with respect to an
essentialelement ofthe nmoving party's claimSee Celotex 77 U.S. at 325.
The burden then shifts to the nonmoving party, wist, by submitting or
referringto evidence, set out specifictashowing that a genuine issue exists.
See idat 324. The nonmovant may not rest upon the pleggdibut must
identify specific facts that esbéish a genuine issue for triabee, e.qg.id. at

10



325;Little, 37 F.3d at 10739squith ex rel. Isquith v. Middle South Utilénc.,

847 F.2d 186, 198 (5th Cir. 198&prt. denied488 U.S. 926 (1988).

1. DISCUSSION

A. TheAnnuity Contract

The Bagala children argue that thkain terms of the annuity contract
indicate that Mr. Bagala is the ownercathat the Bagala ¢liren are his only
beneficiaries. Thus, thepntend that there is nogpute of material fact and
that they are entitled to all proceeds as a maiféaw.** By contrast, Mrs.
Bagala alleges that she co-owns the atyand is therefore entitled to the
entire death benefit.

Under Louisiana law, an insurance pglis a contract that constitutes
the law between the parties, and it mbigtinterpreted in accordance with the
general rules of contract interpretatisat forth in the Louisiana Civil Code.
Peterson v. Schimek29 So. 2d 1024, 1028 (La. 1999) (citing La. @ede
art. 1793)Ledbetter v. Concord Gen. Cor®65 So. 2d 1166, 1169 (La. 1996);
Crabtree v. State Farm Ins. C&32 So. 2d 736 (La. 1994). The extent of

insurance coverage is determined bg garties' intent as reflected by words

“*R. Doc. 48-1 at 9-11.
“R. Doc. 60 at 5-6.
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in the policy. La.Civ. Code art. 2045Peterson 729 So. 2d at 1028 (citing
Ledbetter 665 So. 2d at 1169). Ifthe policy wording is@t and it expresses
the intent of the parties, the agreementsinlue enforced as written. La. Civ.
Code art. 2046l edbetter 665 So.2d at 1169.

Here, the contract identifies Mr. Bala as the policy's only owner and
annuitant. The contract further provides thatfthe Bagda children are Mr.
Bagala's only beneficiaries and that each is esttitb an equal share of any
death benefit payable under the agreement. Thé&raonhdoes not identify
Mrs. Bagala as a co-owner, co-annuitasrtbeneficiary. Indeed, Mrs. Bagala
iIs not named anywhere in the agreemertie contract is therefore clear: Mr.
Bagala is the owner, and the Bagala @¢heln are his beneficiaries. Thus, the
Bagala children are entitled to the disputed ddshefit proceeds.

Mrs. Bagala gives two arguments agoid this conclusion. First, she
alleges that because she is Mr. Batga$pouse, she necessarily co-owns the
annuity under the contract's ownershipesu Specifically, Mrs. Bagala cites
a provision in the "General Provisions" sectiortlod contract, which states:

OWNERSHIP OF ACONTRACT: Uless another Ownerisnamed

by the purchaser, the purchasethe Owner. Upon notice to us

you may assign the Contract sonew Owner. The assignment

terminates all prior beneficiadesignations. Anew Owner's age

must be less than 85 years. [Pspouses may be co-owners. The
beneficiary of the co-owner spouse must be theisumy spouse.

The age of the oldest co-ownemnust be less than 85 years.

12



Ownership rights must be exercisby the co-owners jointly. Co-

owners are deemed to be joint tenants with rigrgusvivorship

unless they indicate otherwise.
Contrary to Mrs. Bagala's contentiatinis provision does not mandate that
spouses be co-owners; nor does it purtdo alter or displace the ownership
and beneficiary designations that aget forth elsewhere in the contract.
Instead, it provides a set of generalyplicable rules that limit who can be
designated a co-owner and explain how co-ownersukhexercise their
governance rights. Because the plaimte of the contract indicate that Mr.
Bagala is the annuity's only owner, this proviskoas no bearing here.

Second, Mrs. Bagala alleges thatsk a co-owner or "co-purchaser"
because the Bagalas allegedly fundé@& annuity's initial premium using
community property assets. As antial matter, Mrs. Bagala provides no
evidencethatthe 1035 exchanges thatifed the initial premium involved the
expenditure ofcommunityfunds. The bare allegasimm heramended answer
and claim are insufficient to create asue of material fact in this regard.
More importantly, even ifthe annuityere purchased with community funds,

Mrs. Bagala still would have no claito its death benefit proceeds. Under

Louisiana law, "the proceeds of lifemsurance, if payable to a named

*> Annuity Contract at 10.
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beneficiary other than the estate of the insure@, sai generisand not
considered to be part of the estate of the insudrddew York Life Ins. &
Annuity Corp.v. Cannatelld50 F. App'x 211, 214 (5th Cir. 2013) (citifid-.
James & Co., Incv. Montgomery332 So. 2d 834, 847 (La. 1975)). As such,
“life iInsurance proceeds go to the named beneffammaccordance with the
provisions ofthe life insurance conttawithout regard to community claims.
..." Fowler v. Fowler 861 So. 2d 181, 186 (La. 2003). In other wollds,
insurance proceeds are "exclusivadwned by the named beneficiary.”
Cannatellg 500 F. App'x at 214 (citingllianz Life Ins. Co. of N. Am. v. Oates
756 So0. 2d 677. 679 (La. App. 2 Cir. 20009¢e alsdl5 Louisiana Civil Law
Treatise, Insurance Law and Practice 838at 849-53 (4th ed. 2012) ("[T]he
proceeds themselves are payable t® phoperly designated beneficiary and
form no part of the community. . . ."). Here, tb@ntract names the Bagala
children as the beneficiaries and provideseach to be paid an equal share
ofthe death benefit. Thus, regardleshow the initial annuity premium was

funded, the Bagala children own theopeeds and Mrs. Bagala has no cldfm.

*®To the extent that Mrs. Bagala alleges that theafommunity assets to
purchase the annuity makes her a co-owner undeanimeity contract's terms, that
argument fails as well. The general provisionshaf contract provide that "[u]nless
another Owner is named by the purchaser, the pwethia the Owner." Here, the
contract expressly names Mr. Bagala as the onlyaswiso even if Mrs. Bagala could be
deemed a "co-purchaser,” the annuity is owned byBdgala alone.

14



B. Reformation

Mrs. Bagala alleges that, to the ert the written contract does not
designate her a co-owner, it does ndle@ the actual agreement between the
Bagalas and Merrill Lynch and shioube reformed accordingly. In support,
Mrs. Bagala cites the application ahthe Bagalas executed in order to
purchase the annuity. Though thegpdication--like the contract--lists Mr.
Bagala as the sole owner, Mrs. Bagaigned the document in a box labeled
"Co-Owner.*® According to Mrs. Bagala, this demonstrates ttiat parties
intended co-ownership or, alternatly, that Merrill Lynch fraudulently
represented to the Bagalas that MBagala would co-own the annuity.

"As other written agreements, insurance policies/rha reformed if,
through mutual error or fraud, the policy as issukakes not express the
agreement ofthe partiesSamuels v. State Farm Mut. Auto. Ins.,@89 So.
2d 1235, 1240 (La. 2006) (citations dbed). Mrs. Bagala has not identified
anyevidence of mutual mistake or fraukhis is not a case in which the policy
fails to reflect the parties' mutuahtent because of a typographical or
scrivener'serrorSeee.gid.at 1240-41(reforming cdnact to correct clerical

error in insurance contract). Ratherigtclear that neither Mr. Bagala nor

*"R. Doc. 60.
8 Application at 6.
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Merrill Lynch intended Mrs. Bagala to emwn the annuity. In his deposition
testimony, Merrill Lynch advisor McCrery testifigtiat after discussing the
matter at length, the Bagalas decidedtonit Mrs. Bagala from the annuity
contract in order to "avd the inheritance taxX:* When asked whether Mrs.
Bagala could have understood these disstons to mean that she would be a
co-owner, McCrery responded: "l don't think she Idohave gotten that
understanding based on the way we spdBiearly the four children were the
only beneficiaries of the contract. . .°°. The application and written contract
support this assertion, as both docunsemdme Mr. Bagala as the only owner
and designate the four Bagala childremasbeneficiaries. While Mrs. Bagala
may have believed that should woudd-own the annuity, “[s]Juch unilateral
erroris not a sufficient basisteform an insurance contact.éMariev. Lone
Star Life Ins. Cq.No. CIV.A. 00-0570, 2000 WL 1678009, at *9 (E.Da.
Nov. 7,2000)aff'd, 265 F.3d 1059 (5th Cir. 200 9ee alsdredging Supply
Co.v. Am. First Ins. CoNo. CIV.A. 06-1744, 2008 WL 3851587, at *5 (E.D.
La. Aug. 13,2008) ("The summaryjudgmentrecortrys Dredging Supply's

assertion that it was thmutualintent of the parties that chartered vessels

would be covered by Great American's policy.").

*9 McCrery Deposition at 7-8.
*01d. at 9-10.
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Neither has Mrs. Bagala identified any evidencettNeerrill Lynch
committed fraud. Under Louisiana law, aation for fraud against a party to
a contract requires: "(1) amisrepresatnn, suppression, or omission oftrue
information; (2) the intent to obtaimn unjust advantage or to cause damage
or inconvenience to another; and (B error induced by a fraudulent act
must relate to a circumstance substaliinfluencing the victim's consent to
(a cause of) the contractShelton v. Standard/ 700 Associatéa8 So. 2d 60,

64 (La. 2001). As noted, McCrery'spesition testimony indicates that the
Bagalas decided, as a tplanning strategy, to designate Mr. Bagala as the
annuity's only owner. Though Mrs. Bala alleges that she and her husband
wanted co-ownership and that McCyetold them that the annuity they
applied for would be jointly-owned, shas produced no evidence to support
these allegations. Nor has she explainbg, if McCrery did misrepresentthe
contents of the annuity application, MBagala did not cancel or amend the
contract after it was issued. The ¢toact itself makes clear that Mr. Bagala
ownsthe annuityand that thereis nemaner. In addition, from the time the
annuitywas issued in July 2003 until Mdagala's death in January 2014, Mr.
Bagalareceived numerous quarterbteiments, confirmations oftransactions,
and other correspondence, in which Merrill Lynchdaidransamerica
confirmed that Mr. Bagala was thamuity's only owner. Importantly, the

17



annuity contract provided for a ten dagriod in which Mr. Bagala could have
cancelled the contract and received lrefund. It also expressly authorized
Mr. Bagala to amend the contraby adding his wife as a co-owner.
Furthermore, McCrery testified in his pesition that the Bagala's financial
advisors at MerrillLynch reviewed thaauity contract "every single year"and
that "prior to [Mr. Bagala's] death, [Mand Mrs. Bagala] could have changed
anything along the way since 2003.That Mr. Bagalaonetheless kept the
contract in place and never modified dwnership terms belies Mrs. Bagala's
claim that her husband intended to co-own the atynui

Forthesereasons, Mrs. Bagala's claansinsufficient to create an issue
of fact that mutual mistake or fraurhused the annuity contract to deviate
from the parties'true intentions. Thedada children are entitled to summary

judgment dismissing Mrs. Bagala's reformation claim

V. CONCLUSION
For the foregoing reasons, the CoGRANTS the Bagala children's

motion for summary judgment. Dend@arlene, Dawn, and Buddy Bagala are

*l1d. at 8.
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the four beneficiaries of annuity stract M032084643, and Mrs. Bagala's

claims to the death benefit proceeds are withoutime

New Orleans, Louisiana, th#dth  day of Decemb8n32

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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