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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOHNNY DUNCAN CIVILACTION
VERSUS NO. 14-2772
RICHARD FAIRBANKS, ET AL. SECTION"L"

ORDER AND REASONS

Before the Couris Defendant Capital One, N.A.’s motion for summary judgment
dismissing Plaintiff's remaining breach of contract and discrimination cldiRes. Doc. 2P
The time for Plaintiff’'s written responsesexpired. The Catiadvised the Plaintiff of the
consequences of failing to file a response. As ofittie of submission, Plaintiff still had not
filed any responseThe Court has considered the Defendants’ memoranahuithe applicable
law and now issues this order.

This case involves Plaintiff Johnmuncan’s claim for damages agaihs bank due to
an allegedate checksent from his accoun®laintiff is a customer of Capital One, N.A.,
(“Capital One”)where he maintains a deposit account which has an online “bill payer” service.
The bill payer service allows customers sucPlamtiff to have Capital One deliver bill
payments from their account€apital One explains that itsll payer service either transfers
funds electronically or sends a physical check to the payee via mail. Accordiagital ©ne,
its Online Banking Termand Conditions provide that the customer is responsible for ensuring
that bill payments are timely submitted to the payee.

On December 9, 2018Jaintiff requested a bill payment taSAA for an insurance
payment, with a scheduled payment date of December 12, @8pRal One mailed a physical

check to USAA on December 12, 2013, which was received by USAA after December 12, 2013
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and deposited by USAA on December 17, 2013. Accordifidaimtiff, the payment to USAA
was late and caused USAA to initiate cand¢mtaproceedings oRlaintiff's account, which he
had held for many years.

Plaintiff brought this actiopro se against Capital One, its parent entity atliate, and
parent CEO Richard Fairbahicollectively, the “Capital One Defendantsiljeging $ate breach
of contract and tort claimand federal claims under the Fourteesthendment and Civil Rights
Act of 1866, on the theory that Capital One discriminated against him on the basis dffrace
Capital One Defendants moved to disniaintiff's claims under Rule 12(b)(6) of the Federal
Rules of Civil Procedure based on the “failure to state a claim upon whiehaaati be granted.”
FeED. R.Civ.P.12(b)(6). This Court dismissétlaintiff's state tort claims, constitutional claims,
and 81983 eim. The only claims which remain aRdaintiff's state contract and Federal Civil
Rights claims for race discrimination under 42 U.S.C. 81981 and §1982 doafestant
Capital One, N.A.

IT ISORDERED thatthe motion for summary judgment@&RANTED due to
Plaintiff's failure to file a timely response. Additionally, this Court notes thaethdenceloes
not support Plaintiff's claimsPlaintiff cannoestablish any breach of contract. Capitol One
provided evidence that it satisfied all contrattobligations in handling Plaintiff's December 9,
2013 bill payment requesPlaintiff alsocannot establish @vil rights violation. There iso
evidence to suggest that any employee involved with online bill payments,atitbapital One
or its online check program administrator Fisterv, had any knowledge of Plairaie or

access to any alleged documentation reflecting his race.

1 The Capital One Defendants note that Mr. Fairbank was incorrectly nanvird Bairbanks.
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New Orleans, Louisian#his 6th day ofNovember 2015.
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