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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROBERT MYERS CIVIL ACTION
VERSUS NO. 142787
KIM EVANS RUGON, ET AL. SECTION A9

ORDER AND REASONS

Before the Court is Motion for Summary Judgment (Rec. Doc. 27) and aMotion to
Strike Affidavits (Rec. Doc. 39) filed by Defendants Goodwill Industries of Southeastern
Louisiana, Inc., and Kim Evans Rugon. Plaintiff Robert Myers opposes the sidti@motiors,
set for submission on July 13, 20H6d August 10, 2016, resgtively, arebefore the Court on
the briefs without oral argumem.bench trial is set to begin on October 31, 20A8.the reasons
that follow, theMotion for Summary Judgment is GRANTED, and theMotion to Strike
Affidavitsis DENIED ASMOOT.

l. Background

Defendant Goodwill manages a program at a local homeless shelter, Litidg&son
Baronne Street(Rec. Doc. 1 at 3Plaintiff Robert Myers, a longtime employee of Goodwill,
worked at Lindy's Place as a chef and cooking instructor, charged with prepasalg amd
teaching culinary skills to convicts and othplaced in the vocational rehabilitation progrdid.)
Plainiff's employment with Goodwill was governed by a conflict of interest policy setrothe
employee handbook. (Rec. Doc. 27-4). Plaintiff acknowledged that he had received anddreviewe
the handbook.Id.) The policy reads as follows:

You're not permitted to have outside activities that compete with products or

services offered by Goodwill . . . . Employee should not: participate in an outside
employment or activity that could have an adverse effect on your abiprtorm
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your duties for Goodwill/Goodworks. Use company time or assets for your own
business or other job.

(1d.)
In 2007, Plaintiff formed his own non-profit business, Project Hope and Desire, Inc. (Rec.
Doc. 272 at 3637). The business aimed to serve the homeless, although, according tiff, Plain
the business never acquired enough funding to start moving toward thisSgesi.)(
In May 2014,it was brought to the attention of Goodwill management that Plaintiff had
approached a Goodwill employee about working for Project Hope and Desire,docD@t. 27
5 at 6). Goodwill management then discovered that Plaintiff used the addressifgs Pilace as
his business’s registered domiciliary address with the Louisiana &sapréState(ld. at 7).Upon
that discovery, Goodwill's Human Resources Director and President decidedit@aterfiaintiff
for violating the company’s conflict of interest poligid. at 12).Plaintiff was terminated on June
2, 2014. (Rec. Doc. 28). Plaintiff appealed his termination using Goodwill's appeal process, and
his appeal failedSedad.). The reasons for rejecting the appeal were set forth in g ldttexdune
16, 201410 Plaintiff:
Your termination was based on your violating the company’s conflict of
interest policy. During our discussion, you indicated that you registered your non
profit, Project Hope and Desire, Inc., at 2407 Baronne Street whidteJiaddress
of Lindy’s Place, a contract site that Goodwill manages for Unitydnd. your
employment location. Lindy’s Place is a homeless shelter that targets wodhen an
children. Further discussion with you revealed that yourprofit also targets the
homeless population. Although you indicate that thispiaiit does not have any
clients or grants at this time. You also stated that you only used the Bargineet [S

address for convenience of getting mail only. When asked why you did not use your
home address, you could not give me an explanation.

(1d.)
After Plaintiff’'s termination, documents were found in Plaintiff's officetlier evincing
Plaintiff's violation of Goodwill’s conflict of interest policy. These includedg®as Bank checks

written on behalf of Plaintiff's business with the Baronne Street addressgadntthe checks and
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a nondisclosure agreement between the business and a third party citing to the Bareaenhe St
address. (Rec. Doc. 27 at 69). These also included typed minutes from the business’s board
meetings, which contradict Plaintiff’'s deposition testimony saying thedlwbdmot keep minutes
because they did not have meetings. (Rec. Do &739). The minutes showed that the meetings
were held at Lindy’s Place. (Rec. 2@738).

Plaintiff filed suit inthis Court on December 9, 2014, alleging wrongful termination,
employment discrimination, hostile work environmeand intentional infliction of emotional
distress (Rec. Doc. 1)He alleges claims against Goodwill aagainst his supervisor, Dr. Kim
Rugon. (d.) Plaintiff's complaint notes that he had been receiving all of his mail at the Baronne
Street address for Lindy’s Place for five years before his terminalionP (aintiff asserts that the
actual reason for Gitermination was Rugon*animus against white persons” and animus against
Plaintiff in particular due to his race and ag8e d.)

In supportof these allegations, Plaintifisserts that Rugon “undermin[ed] his authority
with his students, coldly refus[ed] his input or contributions to the workplace, and lgenera
treat[ed] [Plaintiff] poorly and with hostility.”ld. at 7).Defendand notethat Plaintiff complained
only once to management about Rugon. (Rec. De2.&723). Plaintiff told the Huam Resources
Manager, Frances Williamson, that Rugon made two offensive comments: (i§s%,dChef, |
can't teach an old dog new tricks,” and (2) “Well, you know how they are. They like it when we
get mad so they can say that that is what is expected of us.” (Rec. BE®at 37 23) Plaintiff
asked Williamson to speak to Rugold. (at 24). Thereafter, Plaintiff did not hear Rugon make
comments of this nature agaifd.f

Plaintiff alleges that, in addition to these comments, Rugpeatedly statethat she

intended to hire@nly “strong black men.” (Rec. Doc. 1 at H). her deposition, Rugon explained



that she made thisomment while trying to recruit mentors for her “Youth Empowerment
Program.” (Rec. Doc. 23 at 16). She told the staff that she was trying to match particular mentors
with the youth who were joining the program from the juvenile justice systdm. (

Plaintiff also asserts claims of defamation and slander. (Rec. Doc. 1 at 7). In support of
these claims, Plaintiff asserts that since his termination, Goodwill andnRugyve provided
damaging information and poor references to Plaintiff's future prospestipéoyers. Id. at 8).

1. Analysis

Summary judgment is appropriate only if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, jf angen viewed in the
light most favorable to the nemovant, “shev that there is no genuine issue as to any material
fact” TIG Ins. Co. v. Sedgwick Jame&¥6 F.3d 754, 759 (5th Cir. 2002) (citidgnderson v.
Liberty Lobby, InG.477 U.S. 242, 2480 (1986)). A dispute about a material fact is “genuine” if
the evidences such that a reasonable jury could return a verdict for thenumng party.ld.

(citing Anderson 477 U.S. at 248). The court must draw all justifiable inferences in favor of the
non-moving party.ld. (citing Anderson 477 U.S. at 255). Once the moving party has initially
shown “that there is an absence of evidetocsupport the nomoving partys cause,Celotex

Corp. v. Catrett477 U.S. 317, 325 (1986), the Aomovant must come forward with “specific
facts” showinga genuine factual issue for triddl. (citing Fed.R.Civ.P. 56(eMatsushita Elec.
Indus. Co. v. Zenith Radi@l75 U.S. 574, 587 (1986)). Conclusional allegations and denials,
speculation, improbable inferences, unsubstantiated assertions, and legglistientation do not
adequately substitute for specific facts showing a genuine issue ffoldtr{giting SEC v. Recile

10 F.3d 1093, 1097 (5th Cir.1993)). Rule 56, which governs summary judgment, must be

construed “with due regard not only for the rights of persons asserting claimdemsbdd¢hat are



adequately based in fact to have those claims and defenses tried to a jury, butlasodbts of
persons opposing such claims and defenses to demonstrate in the manner provided by the Rule
prior to trial, that the claims and defenses have no factual b&sktex at 327.

As Defendants note, “unsupported allegations or affidavits setting forth abétirar
conclusory facts and conclusions of law’ are insufficient to either supporfeat@demotion for
summary judgment.Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 1985) (citing
C. Wright, A. Miller & M. Kane, Federal Practice and Procedure: Cidl§ 2738 (1983)).
Conclusory opinions should be stricken from the rec®e# Thmas v. Atmos Energy Corg23
Fed. App’x 369, 374-375 (5th Cir. 2007).

I. Title VIl Wrongful TerminatiorClaim

For Title VIl claims, courts apply the burdshifting framework established by the
Supreme Court itMcDonnell Douglas Corp. v. Greed11 U.S. 792 (1973)urner v. Baylor
Richardson Med. Ctr476 F.3d 337, 345 (5th Cir. 2007) (citiRgtherford v. Harris Countyl97
F.3d 173, 17980 (5th Cir. 1999))Under this framework, the plaintiff has the initial burden of
presenting a prima facie case of discrimination.To do this, a plaintiff must establish that he
“(1) is a member of a protected class, (2) was subjected to an adverse emphbmtroan(3) was
qualified for [his] position, and (4) was replaced by someone outside ofdtexted class.|Id.
(citing Rutherford 197 F.3d at 179, 184).

If the plaintiff succeeds iastablishing prima facie cas#je burden shifts to the employer,
who “must rebut a presumption of discrimination by articulating a legitimate, nondisdanyina
reason for the adverse employment actideh. (citing Auguster v. Vermilion Parish Sch. Ba49
F.3d 400, 402 (5th Ci001)).If the employer rebuts the presumption, the burden shifts back to

the plaintiff “to present substantial evidence that the ewmuls reason was pretext for



discrimination.”ld. (citing Augustey 249 F. 3d at 402). “If the plaintiff can show that the proffered
explanation is merely pretextual, that showing, when coupled with the primactsse will
usually be sufficient to sunvwe summary judgment.ld. (citing Reeves v. Sanderson Plumbing
Products, InG.530 U.S. 133, 146-48, (2000)).

Using an employer’s time and resources to develgpadupcompany is a legitimate,
nondiscriminatory reason for terminatiddee Pickens Bhell Tech. Ventures Ind18 F. App’X
842, 847 (5th Cir. 2004). Also a legitimate, nondiscriminatory reason is the violdtian o
company’s policiesSee Cervantez v. KMGP Services Co., 1849 F. App’x 4, 9 (5th Cir. 2009)
(finding violation of companyolicy mandating that Internet be used for business purposes only a
legitimate, nondiscriminatory reason for termination).

Goodwill has successfully met its burden of showing that it terminated Plaintié for
legitimate, nondiscriminatory reasdn.theletter denying Plaintiff's appeal, dated June 16, 2014,
shortly after Plaintiff's termination, Goodwill detailed to Plaintiff the reasorhfertermination.
Goodwill told Plaintiff he violated the company’s conflict of interest policy by tegisy the
Baronne Street address as his -poofit's domiciliary address and by receiving mail at the
Baronne Street address. After Plaintiff's termination, Goodwill disemliebased on typed
meeting minutes found in Plaintiff's documents, that Plaintiff’'s-poofit had held meetings at
the Baronne Street address. Plaintiff also had checks made for Risafibrusing the Baronne
Street address on the checks. The evidence overwhelmingly demonstratéedtiaill had a
legitimate, nondiscriminatory reason for terminating Plaintiff.

Plaintiff has failed to present substantial evidence that Goodwill's reasopretextual.
Plaintiff asserts that his supervisors krfewyears thahe had established Projétbpe.Plaintiff

further asserts that he had received personal mail at the Baronne Street andressyéars



without incident. This information standing alone, does nothing to establish pret&kt
defendant’s failure to follow its own policy is not probative of discriminatory animabsence
of proof that the plaintiff was treated differently than other-nonority employees because Title
VIl does not protect employees from the arbitrary employment practidbégir employer, only
their discriminatory impact.Turner, 476 F.3d at 346 (quotingpshaw v. Dallas Heart Groyp
961 F. Supp. 997, 1002 (N.D. Tex. 19909nless Plaintiff carshowthat nonwhite employees
violated the company’'s confliatf interest policy like Plaintiff didand were not terminated,
evidence that Goodwill belatedly or arbitrarikyfercedits policiesis not persuasive.

Plaintiff's oppositionargueghat Rugon displayed animus towaithhThe evidencéails
to establish, hoewver, that Rugon played any rofemaking the decision to terminate Plaintiff.
Even if Rugonhadplayed a role, Plaintiff has not presented substantial evidence showing that
Goodwill's reason for termination was a pretext for discrimination. Plaintgfdiso failed to
present any evidence that the ultimate decision makers, Frances Williandsdfilleam Jessee,
had an illegal motive and used the conflict of interest policy as a prigtdatct, Plaintiff said in
his deposition that he found Williamson “to be above all honest and a caring employee for
Goodwill.” (Rec. Doc. 272 at 24). He said that while she had to make difficult decisions, “she has
done so fairly.” [d.)

Plaintiff's oppositiondisputes that he used Goodwill’s time or resources in developing
Project Hopé. Even if Plaintiff did not use the company’s time or resouineseveloping Is
company Goodwill nonethelestiad a legitimate, nondiscriminatory reason for firing him.
Goodwill reasonably concluded that Plaintiff had violatedpgbkcy. Violation of the policy did

not require using the company’s resources; it only required participating actavity that

1 The Court notes that Plaintiff's oppositiandPlaintiff's affidavit appear to beearly wordfor-word identical The
Courttherefore will consider only Plaintiff's oppositidgm connection with this motigmot his affidavit.
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competed with Goodwill. Plaintiff did just that, given thatdstablished a company that targeted
the homeless population, as Goodwill doakhough the goal bProject Hope is admirable,
Plaintiff could not expect to continue working for Goodwill and developing his competing
company, in light of the company’s policy, regardless of whether Plaintitt Geodwill's
resources.

Plaintiff also disputes that Projeetope competes with Goodwill and that he violated
Goodwill's conflict of interest policy at alPlaintiff lacks factual support for these assertigks
such, the Court disregards them.

Plaintiff's oppositon occasionally offers a geneatation to “Exhbit 2” or “Exhibit 3,”
the affidavits of two others who attest to the discrimination Plaintiff suffereela@idavit is from
Allen Bourgeois, a Caucasian malad former employee of GoodwilHe attests thaRugon
treated him*with disrespect and hostility in a manner tffa¢] believed was based updinis]
race’ (Rec. Doc. 312 at 2).The other affidavit is from James Price, an Afridamerican male
and former employee of GoodwilPrice attests that he withessed Rugon yeBairgeois and
treat him “with disrespect and hostility in a manner tHhae] believed was based upon
[Bourgeois’'s]race’ These affidavits largely omist of conclusory statements and appedreto
attempts to use the right legal terminology. These arkitideof unsubstantiated allegations and
legalistic argumentation that should be excluded from the record. FurtheriffRtaimtedes the
following in his opposition to Defendants’ motion to strike: “While the respectivewitf[sic]
here may include ¢&ain statements afsic] vernacular NOT of personal knowledge, or perhaps
including certain items of hearsay in mypage and mulstatement Affidavits, it is without
dispute that the greater bulk of these Affidavits presented by the Plaingffabemade from

personal knowledge from events witnessed firsthand . . . .” (Rec. Doc. 43 at 3). Thustiom addi



to unsubstantiated allegations and legalistic argumentation, the affidavitgtedly contain
hearsaySee Goodwin v. Johnsol32 F.3d 162 (5th Cir. 1998).

Another affidavit is from Quenten Hall, who workatlithe Roosevelt Hotelith a man
namedTerry Fleming, wholeft the Roosevelt Hotel to repladgobert Myers at Goodwill.
Plaintiff's opposition references this affidavit an incomplete sentencksaving the Court to
determine the affidavit's relevance. Upon reviewing the affidavit, thertCfinds that italso
contains inappropriate hearsay and unsupported allegations.

il ADEAWT rongful TerminatiorClaim

The Fifth Circuit applies thécDonnell Douglasburdenshifting framework @ ADEA
claims.Bryan v. Wood Enterprisedlo. 083928, 2010 WL 3922165, at *3 (E.D. La. Sept. 27,
2010) (Berrigan, J.) (citingackson v. CalWestern Packaging Cor®02 F. 3d 374, 378 (5th Cir.
2010) (“[A] plaintiff can recover under the ADEA only if hemployer has no legitimate reason
for the challenged employment decision or if the pitiican show that the employsr'given
reason is a mere pretext. Even tho@ossfailed to clarify whether théicDonnell Douglas
burden shifting framework applies ADEA claims, the Fifth Circuit has continued to apply it to
ADEA claims.”) Thus, the same reasoning given for Plaintiff's Title VII claim applies totHfes
ADEA claim. Plaintiff has not presented substantial evidence to show that thetcohifiterest
policy was used as a pretext for age discrimination.

iii. Hostile Work Environment Claim

To establish a claim of hostile work environment under Title VII, a plaintiff mustepr
the following: (1) that he belongs to a protected group; (2) that he westadbto unwelcome
harassment; (3) that the harassment complained of was based on race; (@ hamassment

complained of affected a term, condition, or privilege of employment; (5) thatripeyer knew



or should have known of the harassment in question and failed to take prompt remedial action.
Hernandez v. Yellow Transp., In670 F. 3d 644, 651 (5th Cir. 2012) (quotiRgmsey V.
Henderson286 F.3d 264, 268 (5th Cir. 2002)he Supreme Court has “long recognized” that the
interpretations of Ti# VII's language apply in the context of age discriminat®ross v. FBL

Fin. Servs., In¢.557 U.S. 167, 183 (2009} hus,the aforementioned elements will guide the
Court’s analysis of Plaintiff’'s Title VIl and ADEA hostile work environmeflaims.

The Supreme Court has stated dhd Fifth Circuit has echoethat “simple teasing,
offhrand comments, and isolated incidents (unless extremely seriousnatilamount to
discriminatory changes in the ‘terms and conditions of employmddatkman v. Wesiavd
Commc'rs, LLC 407 F.3d 317, 328 (5th Cir. 2004) (quotiaragher v. City of Boca Ratph24
U.S. 775, 788 (1998)In Turner v. Baylor Richardson Medical Centéne plaintiff, an African
American femalealleged that her supervisaa Caucasiafemale, made “a series of racially
insensitive or derogatory remarks during the course of her employment.” 476 F. 3d at 342. The
plaintiff alleged that when her supervisor talked about volunteer work she had dbonensk
city children, she referred to the children as “ghetto childieh¥When the plaintiff said she did
not want to hear the stories, her supervisor stopped telling thebater, when the plaintiff told
her supervisor that she may take college courses, her supervisor said that wkerksteat a
university, the AfricaPAmerican students attended evening classes because they could not qualify
for regular admissiorid. The plaintiff also alleged that her supervisor looked at her with surprise
or disdain when the plaintiff mentioned hHegh-end car or shopping hahitsl. The court noted
that at no time did she complain to management about her supeiisor.

The courinoted that the “ghetto children” comments were “perhaps racially inappr@priate

but that they stopped upon the plaintiff's requédt.at 348. The court wrote that the other
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comments were “isolated incidents” and “pale in comparison, both in severifsegueéncy,” to
evidence in other casdsl. The court cited cases where plaintiffs had been called “nigger” and
other severely offensive named. (citing Walkerv. Thompson214 F.3d615, 61922 (5th Cir.
2000);Daniels v. Essex @, Inc, 937 F.2d 1264, 1266 (7th Cir.1998priggs v. Diamond Auto
Glass 242 F.3d 179, 182 (4th Cir. 2001)).

In the instant case, Plaintiff testified in his deposition thatrtig saw Rugon once a week,
if that. (SeeRec. Doc. 272 at 13).Rugon onlyrarely visited Plaintiff's work siteld. When
Plaintiff had to visit Rugon’s work site, Plaintiff would only “stick [his] head i . to let her know
[he] was there.ld. This indicates tdhe Court that any comments made by Rugon were isolated
incidents and would have to be “extremely serious” to amount to discriminatocysedie the
conditions of Plaintiff's employment. The two comments Rugon made directly tdiflaiclude
(1) “I guess, Chef, | can’t teach an old dog new tricks,” and (2) “Well, you know lheyvare.
They like it when we get mad so they can say that that is what is expected(&facs.Doc. 272
at 9, 23)If the “ghetto children” comments in Turner were “perhaps” insensitive, these @atsim
are even less so. They are far from beiegremely serious. Plaintiff’'s opposition does assert
that when Rugon made the “us” and “them” comment, her body language and atéttmiezéd”
him. However, whout referringto evidence that woulgrovide moredetail, such as whether
Rugon was physically teatening, the Coudnalogizes this assertion to therner supervisor’'s
looks of surprise or disdain. The Court finds tieseationnsufficient to make the comment more
serious.Lastly, the Court also finds it significant thathen Plaintiff complained tmanagement
about these two comments, Rugon never made comments of this nature again.

Plaintiff asserts that Rugon repeatedly stated in meetings that she wahtesl“strong

black men.” The Court finds that these meetingsewsolated incidentsf that. In fact,Rugon’s
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testimonyoffers great detail about the one meeting during which she made the commeérg and t
context around which she made(Rec. Doc. 273 at 16). Plaintiff's opposition, to the contrary,
vaguely asses that she made the comments at multiple meetgmitiff gave a generagference

to theattached exhibits. The Court found, in Bourgeois’s affidakét he did attegshat Rugon
repeatedly made comments about her desire to hire “strong black men.”

The Court finds that even if Rugon made the comment at multiple meetings, the comment
is nothing more than insensitive. As previously noted, Rugon explained that she made thatcomm
while trying to recruit mentors for her “Youth Empowerment ProgrgRec Doc. 273 at 16).

She told the staff that she was trying to match particular mentors with the youthiesd joining
the program from the juvenile justice systeid.)(Especially in light of the context surrounding
these comments, the Court finds tHaegde comments were far from “extremely seriod$é
Court also finds it significant that Plaintiff never complained to management diaotgttong
black men” comments.

Accordingly, the Court concludes that Plaintiff has failed to allege harassiae défected
the conditions of his employment. For the foregoing reasons, the g¢ank summary judgment
on Plaintiff's claims of hostile work environment.

iv. Intentional Infliction of Emotional Distress Claim

Plaintiff makes allegations against Rugon for intentional infliction of ematidistress.

To establish a claim for this, a plaintiff must establish: “(1) that the conduat afeffendant was
extreme and outrageous; (2) that the emotional distressesitbgrthe plaintiff was severe; and
(3) that the defendant desired to inflict severe emotional distress or knesevieaé emotional
distress would be certain or substantially certain to result from his cohtlgite v. Monsanto

Co, 585 So.2d 1205 (L&l991). To constitute extreme and outrageous, the conduct must be
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“atrocious and utterly intolerable in a civilized communitgl”’at 1209: Liability does not extend
to mere insults, indignities, threats, annoyances, petty oppressions, or othktids.” Id. The
Court has already explained why Rugon’s comments were not serious. The @dartysfinds
that the comments were far from being “utterly intolerable.” They were instiligst. Therefore,
the Court grants summary judgmént Defendantsvith respect to this claim.

V. Defamation and Slander Claim

As Defendarg note, a plaintiff asserting defamation or slander bears the burden of proving
that the defendant made a false statentz®. Costello v. Hardy64 So.2d 129, 139 (La. 2004).
Here,Plaintiff has no evidence to prove that a Goodwill employee made a false statdmeint
him. The following is an excerpt from Plaintiff's deposition:

Q: Are you claiming defamation and slander?

A: Well, you know, I'll tell you what. It has been rather hard to find emplayme
It is a very closé&knit community, so —

Q: Are you guessing that you are being blackballed?
A: | think so, yes.

Q: Do you have any proof of that?

A: No, | do not.

Q: Have you run into anybody in the community who says they heard tigout
circumstances of your termination?

A: Not at this time.

(Rec. Doc. 272 at 4647). Based on this testimony, Plaintiff's defamation and slander claims
should be dismissed.

Accordingly;

IT IS ORDERED that the Motion for Summary Judgment (Rec. Doc. 27) filed by

Defendants iISRANTED:;
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IT ISFURTHER ORDERED thattheMotion to Strike Affidavits (Rec. Doc. 39) filed
by Defendants iDENIED ASMOOT;

IT ISFURTHER ORDERED that PlaintiffsMotion for Extension of Deadlines (Rec.
Doc. 44) is DENIED. The Court haslreadyallowed Plaintiffextensions in this case and finds
that it would be inappropriate to allow any more.

New Orleans, Louisiana, th#sd day of August, 2016

() < R,

JUDGEJAY C. FAINE
UMITED/STAYES DISTRICT JUDGE
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