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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MARVIN DAUZAT , CIVIL ACTION
Plaintiff

VERSUS No.14-3008

WEEKS MARINE, INC., et al., SECTION “E” (3)
Defendants

ORDER AND REASONS

Before the Court is Defendants’ motiom limine to exclude any evidence of

subsequent remedial measutes.
BACKGROUND

This is a maritime personal injury case. PlainMérvin Dauzat (“Dauzat’plleges
that on August 14, 2014, hevas hired by Defendant Atlantic Sounding Co., Inc.
(“Atlantic”) as an oiler and member ofthe crewtbbécutter dredgé&.D. MORGAN, which
was owned by Weeks Marine, Inc. (“Week&pauzat alleges that on August 28, 2014,
while in the course and scopelos employment and service on the G.D. MORGAN, he
slipped while descending stairwell aboard the G.D. MORGARN Dauzatalleges he
injured his leg, back, and hip as a result of thle4

On December 31, 2014, Daat brought suit against Weeldlantic,>and the G.D.

MORGAN (collectively, “Defendants”) Dauzat brings claims for unseaworthiness,

1R. Doc. 56.

2R. Doc. 19 at 1 4-5; R. Doc. 24 at 19-5.

3R. Doc. 19at 118-12.

41d. at 1 12.

5 Atlantic was named as a defendantfhie First Amended Complainttd. at 14(B).
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negligence, and vessel negligence under the gemeaiaitime law, and alleges he has not
received the maintenance and cure to which hetitled.5

On May 4, 2016, Defendants filed a motian limine to exclude evidence of
subsequent remedial measurd3auzat filed an opposition on May 23, 208&@n June
6, 2016,Defendants filed an objection to any depositionexhibits to the extent they
relate to fendants’ motionn limine.®

LAW AND ANALYSIS

Defendants state in their motion that after Dawzatleged August 28, 2014,
accident, “the stairway was modified by adding duobehial grating over the area where
Plaintiff alleges his accident occurre®®.Defendants argue this is a subsequent remedial
measure and that evidence thereof is barred undde RO7 of the Federal Rules
of Evidence.

Rule 407 governs the admissibility of evidencewbsequent remedial measures:

When measures are taken that wbhlave made an earlier injury or harm less
likely to occur, evidence of the subsequent measig@ot admissible to prove:

e negligence;
e culpable conduct;
e adefectin a product or its design; or
e aneed for a warning or instruction.
But the court may adit this evidence for another purpose, such as impeacim

or—if disputed—proving ownership, control, or the feasibility ofgeautionary
measureg!

61d. at 1Y18-23.
7R. Doc. 56.

8 R. Doc. 68.

9R. Doc. 73.

O R. Doc. 561 at 2.
11FED.R.EVID. 407.



The goal underlying Rule 407 is to “encourag[e] pkeoto take, or at least not [to
discourage] them frotaking, steps in furtherance of added safé#yThe rule also seeks
to ensure that ndéigence is properly determineatccording to what the defendant knew
or should have known prior to the accident, not twthee defendant knew as a result of
the accidenti3

Courts recognizehowever,“that evidence of a subsequent remedial measure is
admissible when the postccident change is taken by a third party or madespant to
a mandatory regulatory reginié

Dauzat argues Rule 407 is inapplicakte evidence of the additional grating
becausehe grating was added “at the request of Stephenl&wski, a thirdparty safety
man” aboard the GD MORGAN during the Corps of Enginee@rgdging workls
Bienkowski testified in his depositiothat he asked theaptain of the GD MORGAN,
James Bullock, to install the additiahgrating for safety purposés.

In Thornton v. Diamond Offshore Drilling, Inc., another section of this court
considered a similar argume#tThe plaintiffin Thornton argued that Rule 40did not
apply to evidence of the defendant’s subsequentiial measures because the plaintiff

changed its product only at a thiphrty’s insistencé8 The court found the evidence in

L2 FeD.R.EVID. 407 advisory committee’s note to 1972 proposdd.i$eealso Adamsv. Chevron USA, Inc.,
383 F. Appx 447, 452 (5th Cir. 2010).

13 Adams, 383 F. Appx at 452 (internal quotation marks ¢tad).

14 Thornton v. Diamond Offshore Drilling, Inc., No.071839, 2008 WL 2315845, at *7 (E.D. La. May 19,
2008)(Vance, J.)Seealso Grenada Steel Indus., Inc. v. Alabama Oxygen Co., 695 F.2d 883, 889 (5th Cir.
1983) (“[N]either the text of ule 407 nor the policy underlying it excludes evide of subsequent repairs
made by soreone other than the defendant.”).

15R. Doc. 68 at 13.

1BR. Doc. 681at 2 (Q.Now, did you ask the Captain to put, you know, sagna&ting down there? A. Based
on my evaluation of what | saw there, there wasah, possibly we couldwe could improve that a little bit
and add a little more grating.”).

7 Thornton, 2008 WL 2315845, &f.

181d.



support of the plaintiffs argument was “weak,” imog that, “[u]nlike the cases that have
recognized the superior authority exception, thasec does not involve a regulatory
change or investigative report prepared by a gowent authority.?® The plaintiff
principally relied on a statement tife defendant’s safety supesdr, who said that the
third-party’s representative was ‘real adamant about gimgi the product at issu#®.
The court explained that, without evidence of therd party’s authority over the
defendant or threats of sanctions or penalties fthmthird party, the court could not
conclude that the defendant “made the change oslg aesult of a directive from a
higher authority.2?

Similarly, Dauzat has not presented evidence that Bienkowstkidrey authority
over Weeks, Atlantic, the GD MORGAN, or CaptaBullock. Merely showing that
Defendants implemented a subsequent remedial meastuthe suggestion of a third
party is insufficient to establish the thimhrty exception to Rule 40The Court finds
Rule 407 renders the evidence of Defendants’ sulbsetfemedial measure inadmissible
to prove negligencesulpable conductortheneed for a warning or instructiof.

Dauzat also argues that motiomslimine are “unnecessary in judgeied cases
and have been uniformly rejectett.Motionsin limine, however, are not limited to jury
trials. Indeed, “‘Im]otions in liminenay be as useful in bench trials as they are iy jur

trials. The authority for the rulings is not limdeo jury trials” 24

91]d.

201d.

211 d.

22FED.R.EVID. 407.

23R. Doc. 68 at 3.

24David F. Herr, Roger S. Haydock and Jeffrey W. Spem“Authority,” MOTION PRAC. § 18.04.
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CONCLUSION
For the foregoing reasons;
IT IS ORDERED that Ddendants’ motionin limine to exclude evidence of
subsequent remedial measure&RANTED .25

New Orleans, Louisiana, this7th day ofJune, 2056.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

25 Accordingly, Defendants’ objection tany depositions or exhibitshat relate to this motion is
SUSTAINED. R. Doc. 73.



