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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

PATSY S.BOYD ET AL. CIVIL ACTION
VERSUS No. 15-25
BOEING COMPANY ET AL. SECTION |

ORDER AND REASONS

Before the Courtare two motionsfiled by defendants, Lockheed Martin Corporation
(“Lockheed”) and General Dynamics Corporation (“General Dynamfcdhe firstmotion asks
the Court to rescind its ordigoermitting plaintiffs to amend their complaint two months after th
Courtmandated September 14, 2015 pleading amendment debdlime Court granted plaintiffs
permission to amend their complaimt order to add Lockheed and General Dynamics as
defendants.

The second and corresponding motion requests that Lockhedg&eaedal Dynamics be
stricken from plaintiffs’ amended complaint and dismissed from this laws@bth motions
advance substantially the same argument: that the Court erroneously perrmaittigffisplo amend
their complaint without demonstrating “gooduse”for the need to modify the scheduling order.

Plaintiffs oppos&the motions. For the following reasons, both motions are denied.

! R. Doc. Nos. 102, 103.

2 The Court grante@eneral Dynami¢smotions to join Lockheed’s motionsSeeR. Doc. No.
110.

3 R. Doc. No. 59.

4SeeR. Doc. No. 102-1.

5> SeeR. Doc. No. 103-1.

®R. Doc. No. 111.
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BACKGROUND

DecedentWheldon Boyd (“Boyd”) was a career aircraft mechanic at Belle Chasse Air
Force Base. He was diagnosed with alleged asbedtied mesothelioma in December 2013 and
passed away in March 2014. Eight months later, in November 2014, plaiBidfgd’'s heirs—
sued nine defendanis state court, alleging that they were responsible for Boyd’s illness and
death’ The nine dfendants are manufacturers, sellers, supptiessibutors, and contractors who
allegedly caused Boyd tmme into contact with asbestos containing products.

Defendant, Boeing Company, remo¥ethintiffs’ lawsuit to federal court in January 2015.
The case was initially assigriei Judge Jay Zainey. Following a scheduling conference on July
30, 2015, Judge Zainey issued a scheduling dtedrich set a Sepiteber 14, 2015 deadline for
amending pleadings. Plaintiffs did not move to amend their complaint before that date.

In November 2015, plaintiffs filed an unopposed motion to continue the trial date on the
ground that “[d]uring discovery of this case, it ©fidbecome clear that additional parties are
necessary? Plaintiffs explained that because Boyd had died before being interviewed or
deposed, plaintiffs’ counsel had “been piecing together Mr. Boyd's work histooygh
interviews with Mr. Boyd’s ceworkers.”? In the course of those interviews, plaintiffs’ counsel
learned of additional aircrafts allegedly worked on by Boyd. Plaintiffsested the continuance
in order to add the manufacturers of those aircrafts as defendamdspemohit thenew defendants

to participate in establishing a new scheduling order and triaf-¢late.

’R. Doc. No. 1-1.

8 R. Doc. No. 1.

°R. Doc. No. 2.

1°R. Doc. No. 39.

1 R. Doc. No. 53, at 1.
12R. Doc. No. 53, at 1.
13R. Doc. No. 53, at 2.



Judge Zainey held a status conference to discuss the motion on November 19 T945.
Court’'s minute entr¥p following the conferencstates that the Court and the parties diseds
plaintiffs’ requess to add two additional parties and for a continuance. Because six months
remained before the trial date, the Court declitedrant a continuancd. The Court did,
however, give plaintiffs permissionto amend their complaint todd Lockheed and General
Dynamics as defendant®laintiffs did so the following day, on November 20, 2616.

The case was reassigi®do this sectionon December 11, 2015, and Lockheed and
General Dynamics filed their motions for reconsideration and to strike tledsth complaint on
January 19, 2018 In February2016 this Court ordered that the trial of this matter be continued
approximately six months to November 2G%6.

LAW AND ANALYSIS
. Standard for reconsideration

Orders granting or denying motions to add new parties are interlocutory. dvtkdesicon
v. Texaco, In¢.659 F.2d 551, 553 (5th Cir. 1981). Rule 54¢b)the Federal Rules of Civil
Procedureorovides, in pertinent part, that any interlocutory order that does not fullyweesbl
claims, such as this CoustNovember 19, 201Binute entry “may be revised at any time before
the entry of a judgment adjudicating e claims and all the parties’ rights and liabilitiehe

geneal practice oftours in this districthas been to evalteamotions to reconsider interlocutory

14 SeeR. Doc. No. 55.

15R. Doc. No. 59.

16 R. Doc. No. 59.

7R, Doc. No. 60.

18 R. Doc. No. 69.

19R. Doc. Nos. 102, 103.

20R. Doc. No. 119. The precise trial date will be set via a scheduling conferehdhisvitourt’s
case manager on March 2, 2016. R. Doc. No. 120.
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orders under the same standards that govern Rule 59(e) motions to alter or Ananedlgment.
Castrillo v. Am. Home Mortg. Servicing, In&No. 094369, 2010 WL 1424398, at *4 (E.Da.
Apr. 5, 2010) (Vance].), accord Bernard v. GrefeiNo. 14887, 2015 WL 3485761, at *5 (E.D.
La. June 2, 2015) (Fallon, ).

A motion to alter or amend a judgment dilpursuant to Rule 59(e) “sefggthe narrow
purpose of allowing a party to correct manifest errors of lafaatror to presnt newly discovered
evidence.” Waltman v. Int'| Paper C9.875 F.2d 468, 473 (5th Cit989). A district court has
“considerable discretion in deciding whether to reopen a case in response to a motion for
reconsideration under” Rule 59(el.avespere v. Niagara Mach. & Tool Works, @10 F.2d
167, 174 (5th Cir. 1990abrogated on other grounds by Little v. Liquid Air. Co®Z F.3d 1069
(5th Cir.1994) (en banc).

A moving party must satisfy at least one of the following four criteria to prewva

a Rule 59(e) motion: (1) the movant demonstrates the motion is necessary to correct

manifesterrors of law or fact upon which the judgment is based; (2) the movant

presents new evidence; (3) the motion is necessary in order to prevent manifest
injustice; and, (4) the motion is justified by an intervening change in the cargrolli

law.

Jupiter v.BellSouth Telecomms., lndNo. 990628, 1999 WL 796218, at *1 (E.D. La Oct. 5,
1999) (Vance, J.). “The Court must strike the proper balance between the rfeedifpand the

need to render just decisions on the basis of all the faéthward H. Bohlin Co. v. Banning Co.

6 F.3d 350, 355 (5th Cir. 1993).

21 “Although there may be circumstances in which a different standard would be agigropr
Castrillo, 2010WL 1424398, at *4 (citindAm. Canoe Ass’n v. Murphy Farms, 826 F.3d 505,

514-16 (4th Cir. 2003)), the parties have not argued that any other standard should apply, and the
Court finds that there are no circumstances in this matter that warranagohefrom this general
practice.



Furthermorefwhen a district judge has rendered a decision in a case, and the case is later
transferred to another judge, the successor should not ordinarily overrule tae dsision.”
Loumar, Inc. v. Smith698 F.2d 759, 762 (5th Cir. 1983) (citing 18 C. Wright, A. Miller & E.
Cooper, Federal Practice and Procedure § 4478, at 788, 794-95 (1981)). When a successor judge
replaces another judgeowever,‘[tjhe successor judge has the samereison as the first judge
to reconsider [the first judge’s] orderAbshire v. Seacoast Products, 868 F.2d 832, 837-38
(5th Cir. 1982). “This flexibility . . . accommodates the reality that the predegesigm could
always have reconsidered befgudgment.” Hill v. City of Pontotoc, Miss.993 F.2d 422, 425
(5th Cir. 1993).

[I. Standard for modification of a scheduling order

Rule 15 of the Federal Rules of Civil Procedure provides that leave to amend thegsleadi
“shall be freely oven when justiceso requires.”Fed.R. Civ. P. 15(a).However, the Fifth Circuit
has explicitly held that Rule 16(b) governs amendment of pleadings after a schendéng
deadline has expiredsw. Bell Tel. Co. v. City of El Pas#®6 F.3d 541, 546 (5th CR003). Rule
16(b)(4) provides that “[a] schedule may be modified only for good cause and with gieésjud
consent.” “The good cause standard requires the ‘party seeking relief tarsttdive deadlines
cannot reasonably be met despite the diligence of thempeetling the extension.’S & W Enters
., L.L.C. v. SouthTrust Bank of Ala., N315 F.3d 533, 535 (5th Cir. 2003) (quoting 6A Charles
Alan Wright et al., Federal Practice and Procedure 8§ 1522.1 (2d ed.1990)). A trial court ias broa
discretion to preserve the integrity and purpose of its pretrial ordergtwaoward the end of
court efficiency, is to expedite pretrial procedur&’& W Enters.315 F.3d at 535.

The U.S. Fifth Circuit Court of Appeals has applied afiaator balancing test in certai

contexts to determine whether good cause exists to modify a scheddindppmweighing (1) the



explanation for the failure to adhere to the deadline at 2@ the importance of the proposed
modification to the scheduling order; (3) potential prejudice; and (4) the laligileof a
continuance to cure such prejudi&ee Geiserman v. MacDona&93 F.2d 787, 79®2 (5th Cir.
1990) (untimely designation @xpert withnessesReliance Ins. Co. v. La. Land & Exploration
Co, 110 F.3d 253, 2558 (5th Cir. 1997) (untimely submission of expert repo8s; W Enters.
315 F.3d at 536 (untimely amendment of pleadings).

1. Analysis

Lockheed and General Dynamics adbat plaintiffs “have not, and cannot, demonstrate
good cause for ignoring the Court’s pleading amendment deadfin€liey argue that “Judge
Zainey issued the amendment Order without considering or applying Rule 16 astdcits
‘diligence’ standard® As support for their assertion that plaintiffs cannot show good cause for
failing to comply with the first scheduling ordetefendants cite this section’s decisiorCurol
v. Energy Res. Tech., Intlo. 033126, 2004 WL 2609963, at *1 (E.D. La. Nov. 16, 2004) (Africk,
J.).

In Curol, this Court reconsidered and theescinded its order permitting the plaintiff to
amend his complaint after the deadliwkere the plaintiff inade no showing that, prior to the
expiration of the deadline, he was diligensgeking discovery and that, despite such diligence,
the amendment deadline could not reasonably have beénlidhett *4. The Court had originally
permitted the plaintiff to amend his complaint over six months after the origindireesdorder

that plaintiff could add as a defendant the manufacturer of a valve that plaintiff clavasd

22 |f the party seeking to modify the scheduling order m@sdiligent, however, the inquiry should
end. Johnson v. Mammoth Recreations Ji®&5 F.2d 604, 610 (9th Cit992)(cited favorably in
S&W Enterprises, L.L.C315 F.3d at 535).

23 R. Doc. No. 102-1, at 5.

24R. Doc. No. 118, at 2.



defective. Id. at *1. Upon reconsideration, in response to the plaintiff's argument that the added
manufacturer was a “key and critical defendant,” this Court nesbthat the claimed importance

of adding[the manufacturerds a defendant only underscores the need for plaintiff to have timely
conducted discovery and to have timely moved to amend the complaint and [tbheng
manufacturerinto this actiori. Id. at*5.

Defendants characteriZeurol as “a strikingly similar scenario” to that presently before
the Court?® But this characterization is hardly accurate. First, plaintiffs in this caggtstu
amend their complaint optwo months after the deadlinéey did not wait six months as did the
plaintiff in Curol. Second, an important factor in this Coufsrol decision was the fact that
plaintiff’'s original complaint, which had been filed ten months prior to his gttetramendment,
actually identified te manufacturer of the valvéd. at *3. Thus this Court found “unpersuasive
and unbelievable” the plaintiff's claim that he had been unaware of the manufacueatity
prior to filing his motion to amendd. at *3. Third, and perhaps most critically, the nature of the
present litigation is far different from that Gtirol. TheCurol case was a personal injuawsuit
arising out of a single unfortunate occurrence; this is a case in whichffdaatiege asbestos
exposure spanning a period of approximately thirty yéarsThere are uniqudlifficulties
associated with deovery in latent disease casdn.the face of those difficulties, and given that
this Court has no reason to doubt plaintiffs’ counsel’s reprasens to the Court in their motion
to continue, this Coutannot say that Judge Zainey committédhanifest error[Jof law” when

he granted plaintiffs permission to amend their compldbate Waltmar875 F.2d at 473.

25R. Doc. No. 118, at 3.
26 R. Doc. No. 1-1, at 2.



While defendants complain that the Court did not explicitly address Rule-2#&®)ule
governing scheduling order modificatierbefore granting plaintiffs leave to amend their
complaint, that fact alone does not necessarily indicate that Judge Zainsytdetermine that
plaintiffs hadshown good causbkefore rendering his decisionTo the contrary, the Court’s
November 19, 2015 minute entry indicates that the Court and the pactiesdly discussed
plaintiffs’ desire to amend their complaint to add two additional padigsng the satus
conference’ Furthermore, plaintiffs’ motiomo continue attempted to justify their tardiness in
locating Lockheed and General Dynamicexplaining that those manufacturerere only
identifiedduring the coursef “recent interviews with cevorkers” which were plaintiffs’ primary
method of discoveringiew parties considering that Boyd himself had died “prior to being
interviewed and deposed®”

In their opposition to defendants’ motion, plaintiffs further explain,tlg]s was
discussed at lengthefore Judge Zainey, . . . [t]he individuals providing information are elderly
and have to test their memory from nearly five decades ago. Not surprisingtynatibn has
been difficult to obtain2® Given that informatiorit is clear to this Couthat Judge Zainey would
have considered whether plaintiffs’ untimely request was justified befantingy it.

Defendantdinally arguethat, if this Court does not overturn its previous order, defendants
“would be prejudiced substantially by potentially being divested of a meritostatate of

limitations defens&*° They assertwithout any meaningful substantive discusstbat “[n]o trial

2 R. Doc. No. 59.

28 SeeR. Doc. No. 53, at 1.
29R. Doc. No. 111, at 4.
30R. Doc. No. 102-1, at 6.



continuance will cure the prejudice of being belatedly bundled into pending litigdtidut this
Court is unprsuaded bgefendants’ blanket allegation.
CONCLUSION

The Court is not persuadedat Judge Zainey orderitself or this Court’'srefusal to
overturnJudge Zainey'order substantiallyprejudices Lockheed and General Dynamic3he
Court further finds that the factoidentified by the Fifth Circuit irS & WEnterprises315 F.3d
at 536,overallsupport Judge Zainey’s decision to modify the scheduling oslezordingly, the
Court concludes that Judge Zainey's order did nosttute a “manifest error[] of law,” and so it
declines to overturn itWaltman 875 F.2d at 473. For that reason,

IT 1S ORDERED that defendants’ motions for reconsideration and to strike plaintiffs’

first amended complaint alBENIED.

New Orleans, Louisian&ebruary 262016.

N

"~ LANCE M. AFRICK
UNITED STATESDISTRICT JUDGE

31 Defendants explain that, “[i]f sueskparately, [Lockheed and General Dynamics] could avail
[themselves] of Louisiana’s ongear statute of limitations for wrongful death and survival claims.
La. Civ. Code arts. 2315.1, 2315.2.” R. Doc. No. 102-1, at 6.
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