Copeland v. Offshore Marine Contractors, Inc. Doc. 49

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CHASE COPELAND, CIVIL ACTION
Plaintiff
VERSUS No. 15-27
OFFSHORE MARINE SECTION "E"(3)
CONTRACTORS, INC.,
Defendant

ORDER AND REASONS

Before the Couris a motion for partial summary judgmefiled by Defendant,
Offshore Marine Contractors, Inc. ("OMCYOMC seeks summary judgment on Plaffgi
maintenanceand-cure claimunderthe Fifth Circuit’s decision irMcCorpen v.Central
Gulf Steamship Corp396 F.2d 547 (5th Cir. 1968)The motion is opposedland aal
argument was held on April 4, 2016, at 9:00 a.nr. the@ reasons that follow, the motion
for partialsummary judgment iIBENIED.

BACKGROUND

This is amaritimepersonal injury case?laintiff Chase Copeland claims thanh o
April 23, 2013 while working as an engineer for OM@ boarda jackup vessel, theucas
BourgG he was “injured while applying a heat shield betengine when he slipped and
fell off of a threeinch wide pipe on which he wastanding? Copelandargues thencident
resulted fromOMC’s negligence in “failing to furnish . . . a ggblace to work by requiring
its employees on theucAsBouRGto stand on a threech wide pipe to complete their

job duties’> Copelandcontendsthat, as a result of the inciderttge suffered “serious,

1R. Doc. 38.
2SeeR. Doc. 38 at 1.
3R. Doc. 41.

4R. Doc. 1lat 1.

5R. Doc. 1at 2.
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disabling[,] and permanent injuries to his hand aretk”6 Copelandfiled the instant
lawsuiton January 1, 201%p recover for his allegedand andneckinjuries, asserting
causes of action fomegligence, unseaworthiness, am@intenance and cure, as well as
punitive damages for the willful and wanton failute pay maintenance and cute
Copelandnhas sincelarified that his maintenanegnd-cureclaim is only with respecto
his alleged neck injury.

OMC filed this motion for partial summary judgment on February 29016.0MC
seeks summary judgment on Copedes maintenancand-cure claimwith respect to his
neck injury arguingCopelandis not entitledto maintenance ancureunderMcCorpen
v. Central Gulf Steamship Cor@B96 F.2d 547 (5th Cir. 1968)OMC argues, because
Copeland intentionally concealelidence okignificantpre-existing injuriesto his neck
when completindhis employment applicatigrCopeland is not entitled to maintenance
and cure undethe Fifth Circuit’s decision ifMcCorpen® In sum,OMC seels summary
judgmenton Copeland’sclaim for maintenance and curfer his neck injuryvia the
“McCorpendefense’

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate only “if the movahtows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter

of law.”0 “An issue is material if its resolution could affahie outcome of the actiori!”

6R. Doc. 1at 3.

“R. Doc. 1at 3.

8 SeeR. Doc. 38 at 1.

9R. Doc. 38 at IOMC alsocontends Copeland has an emsive history of back problems, whible failed

to reveal to OMC prior to being hired. R. D@8-2 at 1. However, Copelanid not seeking damages for
injuries to his back in this caseo Copeland’s alleged history of back problemd aether he failed to
disclose those problems to OMC are irrelevant. Toeirt need not address OMC’s motion insofar as it
contends Copelahconcealed prior back injuries from OMC.

10 Fed. R. Civ. P56. See also Celotex Corp. v. Catrett77 U.S. 317, 32223 (1986).

UDIRECTV Inc. v. Robsqm20F.3d 532, 536 (5th Cir. 2005).
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When assessing whether a material factual dispxistse the Court considers “all of the
evidence in the record but refrains from makingdibdity determinations or weighing
the evidence All reasonable inferences are drawn in favor of tloermoving partyi3
There is no genuine issue of material fact if, eveawing the evidence in the light most
favorable to the nomoving party, no reasonable trier of fact coulddfifor the non
moving party, thus entitling the moving party tagment as a mattef law.24

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
‘entitle it to a directed verdict if the evidenceemt uncontroverted at tridl*> If the
moving party fails to carry this burden, the motionust be denied. If the moving party
successfully carries this burden, the burden ofipiciion then shifts to the nemoving
party to direct the Court’s attention to somethimghe pleadingsr other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exisé.

If the dispositive issue is one on which the amioving party will bear the burden
of persuasion at triags n this casethe moving party may satisfy its burden of prodanti
by either (1) submitting affirmative evidence thatgates an essential element of the-non
movant’s claim, or (2) affirmatively demonstratititat there is no evidence in the record

to estdlish an essential element of the rotovant’s claim®’ If the movant fails to

2Delta & Pine Land Co. v. Nationwide Agribusiness.I€o, 530 F.3d395, 398 (5th Cir. 2008 pee dso
Reeves v. Sanderson Plumbing Protisc., 530 U.S. 133, 15651 (2000).

B3 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

4 Smith v. Amedisy$nc, 298 F.3d 434, 440 (5th Cir. 2002).

15Int1 Shortstop, hc. v. Rally's, InG.939 F.2d 1257, 1263&4 (5th Cir. 1991jquotingGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991))

16 Celotex 477 U.Sat 322-24.

171d. at 33+32 (Brennan, J., dissenting).



affirmatively show the absence of evidence in tleeord, its motion for summary
judgment must be denied.Thus, the noamoving party may defeat a motion for
summary judgment b'galling the Court’s attention to supporting evicdenalready in the
record that was overlooked or ignored by the movpayty.”9 “[U]nsubstantiated
assertions are not competent summary judgment eeelelfhe party opposing summary
judgment is required to identify specific evidenicethe record and to articulate the
precise manner in which that evidence supportehlser claim. ‘Rule 56 does not impose
upon the district court a duty to sift through tteeord in search of evidence to support a
party’s ogosition to summary judgment?®

LAW AND ANALYSIS

OMC maintains, under the Fifth Circuit’s decisianMcCorpen that Copeland is
not entitled tdbe paidmaintenance and cufer his neck injurybecause he intentionally
concealed “evidence of significant pexisting injuries which, had they been disclosed,
would have resulted ifCopeland]not being hired 21

“Maintenance and cures a contractual form of compensation afforded heg t
general matime law to seamen who fall ill or are injured whiin the service of a
vessel.22 A seaman’s employer maliowever rely on certain legal defenses, such as the

“McCorpendefensé,to deny claims for maintenance and cd#én McCorpen the Fifth

18 Seed. at 332.

191d. at 332-33. The burden would then shift back to the movant to destoate the inadequacy of the
evidence relied upon by the ngnovant. Once attacked, “the burden of productiofftsiho the nonmoving
party, who must either (1) rehabilitate the eviderattacked in the mang party’s papers, (2) produce
additional evidence showing the existence of a geaissue for trial as provided in Rule 56(e), ®y gubmit
an affidavit explaining why further discovery isaessary as provided in Rule 56(fid" at 332-33,333 n.3

20 Ragas v. TennGas Pipeline Cq.136 F.3d 455, 458 (5th Cir. 1998jitations and internal quotation
marks omitted)

21R. Doc. 38 at 1See generallR. Doc. 382.

22 Jauch v. Nautical Servs., In@70 F.3d 207, 212 (5th Cir. 2006).

23 Brown v. ParkerDrilling Offshore Corp, 410 F.3d 166, 171 (5th Cir. 20058 ee also Lett v. Omega
Protein, Inc, 487 F. Appx 839, 848 (5th Cir. 2012).
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Circuitconcludedhat, while maintenance anclre may be awarded to a seaman who has
suffered from a prexisting injury, a seaman forfeits his or her rightmaintenance and
cure when he or she fails to disclose certain madacts, or misrepresents thosetfac
when asked about them in connection with an empkymapplicatior’4 An employer
will prevail on this defense, absolving the emplogéits obligation to an injured seaman,
by establishing(1) the seamanintentionally conceale@r misrepresentedtformation
concerning a priomedicalcondition or injury (2) the misrepresented or concealed
informationwasmaterial to the employer’s decision to hire gemamanand(3) a causal
connectionbetween the nomisclosed injury or condition and an injury ooraition
complained of in the suit at b&p

OMC, as the partgeeking summarydgment has the burdemf establishing
there are no material facts in dispwed, thereforeOMC is entitled to judgment as a
matter of lawon Copeland’s maintenan@nd-cure claim OMC’'s summaryjudgment
burden as appliedo the McCorpendefense, requires OMC to establish the absence of
disputed material facts with respect to each ofttiree prongs of the defeng@MC is
unable to do so with respect MbcCorperis first prong, and summary judgment must be
denied for that reason.

The first prong of theMcCorpendefense—the “intentional concealment” prorg

is “an essentially objective inquiry,” and does meguire a finding of subjective intent to

24 McCorpen v. Central Gulf Steamship Corf396 F.2d 547, 549 (5th Cir.gert. denied 393 U.S. 894
(1968). See alsoBrown, 410 F.3d at 17971, 73 (quoting McCorpen 396 F.2dat 549 (“[W]here the
[employer] requires a seaman to submit to aIpireng medical examination or interview and the mem
intentionally misrepres#s or conceals material medical facts, the disolesof which is plainly desired,
then he is not entitled to an award of maintenaarce cure.”)).

25 McCorpen 396 F.2d at 54849. See also Johnson v. Cenac Towing, |®d4 F.3d 296, 301 (5th Cir.
2008) (détations omitted)Brown, 410 F.3d at 171.



conceal or misrepresemiedicalinformationon the part of the seamaf:McCorperis
intentional concealment prong neither necessathns on credibility nor requires a
subjective determinatioré” “Failure to disclose medical information in an imtew or
guestionnairethat is obviously designed to elicit such infornoati satisfies the
intentional concealment’ requiremen4®”In this case, the partiedronglydisagreeon
the application ofthis prong of the McCorpen defense i.e.,, whether Copelandin
connection with his employment applicatiantentionally misrepresentear concealed
medicalinformationconcerning presxisting injuries to his neck

Copeland appliedor a positionas an unlicensed engineat OMCon June &,
201229 The parties agree that, in connection with his esgplent application, Copeland
was required teompletecertainpre-employment medical questionnasr@ndtoundergo
a preemployment physical® Onesuchquestionnairevas calledhe“Second Injury Fund
— Employee Medical History Questionnait& By its own termsthe specifiqourposeof
thisquestionnairevas to determinehetherthe prospective employee suffered framy
pre-existing medical conditios or disabilities’2 A questionin the Employee Medal
History Questionnaire wasiHave you ever had back troie or injury to your back, hea

or neck?33 Copeland answeredres” explaining hehad broken his neckin the past4

26 Brown, 410 F.3dat 174.

271d. at 175.

28]d. at 174 (citingVitcovich v. OCEAN ROVER, O,Nl06 F.3d 411 (9th Cir. 1997)).

29R. Doc. 381at 111 R. Doc. 411 at 111

30R. Doc. 381at 1, 1123; R. Doc. 411 at 1 1123.

31SeeR. Doc. 382 at 4; R. Doc. 38 at 4-5.

32 R. Doc. 383 at 4.The questionnairstated “If a work-related injury or disability is caused, or made
worse, by a ‘preexisting’ condition, [OMC] may belse to seek partial reimbursement of the benefitade
paid to you, or on your behalf, from the Louisia®econd Injury Fund R. Doc. 383 at 4.The questionnaire
furthernotedthat, “[ijn order for [OMC] to be considered forinebursement from the Second Injury Fund,
it has to show that it knowingly hired or knowinglgtained the employee with a peaisting disability. To
establish this fact, [OMC] requires all employeessomplete the attached questionnaire.” R. Doe33#

4.

33R. Doc. 383 at 5.

34R. Doc. 383 at 5 (emphasis added).



Another question asked: “What operations, accidebtekenbones, strains or serious
illnesses have you had?’Again, Copeland responded that he had, at somet poihis
past, sustained abfoken necK3¢ OMC does not disputehat, in filling out this
guestionnaireCopelanddisclosedhe had previously sustaineshat he referred to a&s
brokenneck In addition tothe Employee Medical History Questionnaire, Copédlamas
required tocompletea secondquestionnaire prior taundergoing apre-employment
physical administered by Complete Occupational Health Sevidn the Complete
Occupationalquestionnaire,Copeland answered “no” to whether he currentlyr
“significantly in the pasthad an“injured back/back pain” olan “injured neck/neck
pain.”37"OMC emphasizes Copeland’s responses to thisgpnployment questionnaite
arguethat Copeland intentionally concealed gmesting neck injuries.

OMC argues, based on Copeland’s respsntsethe Complete Occupational
guestionnaire, that Copeland “intentionally hidrfrOMC] . . . overwhelming evidence([]
of chronic neck problems3® OMC contendst wasunawareCopelandvisited a number
of physiciansfor neck painin the years and months leading up to his employnvath
OMC, norwas OMC aware tha€opelandallegedlysuffered an ofthe-job injury while
working for a different companiyn June of 20129 In support OMC points to Copeland’s
certified medical records, whickhow thatCopeland sought treatment for neck pain in
December of 2006, January of 20@ébruary of 2009, and January of 20*®opeland

does not dispute that he sough¢atment for neck pain, nor does Copeland displiae¢

35R. Doc. 383 at 5.

36 R. Doc. 383 at 5 (emphasis added).
37R. Doc. 3811 at 2.

38 R. Doc. 382 at 1.

39 See generallr. Doc. 381 at 2-4.

40 SeeR. Doc. 381 at 2-3, 112-22.



all of his consultations with physicians regardimig neck were not disclosed to OMC.
Instead, Copeland notes th@MC was aware that Copelanmeéported hesustaineda
broken neck inhis past42 Copelandspecifically indicated on th&mployee Medical
History Questionnaire that Headbrokenhis neckin the pastwhich putOMC on notice
that Copeland, potentialljpad a seriousneckcondition which could cause problems in
the future

OMC cites Lett v. Omega Protein Corf?. and Wimberly v. Harvey Gulf
International Marine, LLC**assupportfor its argument that Copeland, in disclosinig
prior neck injury in the Employee Medical Historyu@stionnairemade only atepid
admission”of his neck problemswhich amountsto intentionalconcealmentunder
McCorpen4>OMC contendsalthough Copelandisclosedhathehadpreviouslybroken
hisneckin the Employee Medical History Questionnaitteat disclosurevasonly a“tepid
admissioni of his neck problemsand Copelandvasrequiredto do moreln particular,
OMC arguegLopeland should havevealedand elaborated ohisneck problemsn the
second premployment questionnair@nd should have disclosed the conditiom the
physiciansconductinghis preemployment physicalThat he did nofurther revealhis
neck problemsaccording to OMCamounts to intentional concealment. In su@MC
maintains that, although Copelanddisclosed in the Employee Medical History
Questionnairea brokenneckin years pastthis disclosure wasot enough asthe Court
must look to what Copeland said, or did not saythe second questionnaire addring

his pre-empbyment physicalThe Courtis not persuaded hihis argumentLettis not a

41R. Doc. 411 at 2, 111222.

42SeegenerallyR. Doc. 411.

43487 F. App’x 839 (5th Cir. 2012).

44No. 141208, 2015 WL 5089538 (E.D. La. Aug. 27, 2015).
45R. Doc. 382 at 13-14.



“tepid admission” case, as the seaman in that edsmether failed, in both a pre
employmentquestionnaire and during hjgreemployment physicalto disclose pre
existingneckinjuriesA¢ Wimberlyadmittedlyis a “tepid admission” casas the seaman
disclosed back pain in a peamployment questionnairieut failed toelaborate upon or
further explain that condition in the questionnaire or during his peemployment
physical4’ Thiscases distinguishable from botbhettandWimberly, asCopeland neither
completely deniedhaving a preexisting conditionas in Lett, nor did Copeland
disclosureamount to &‘tepid admissioh of a preexisting condition as inWimberly.
Instead Copeland clearly and without question discloseseaousneck injury,i.e., a
broken neck

The Courtfinds support for its decision iGregory v. Kirby Inland Marine, LPa
case decided by this district in which the seamisgldsed a par injuryin the comments
section of a health wpstionnaire bufailed to discloseor elaborate orthe injuryin
response to other questiafts The Gregory court noted the questionnairgid not
“‘instruct the prospective employee to list evenyge injury or pain he has even@ured.
Neither doesny case law presented by the parties or reviewetthhbyCourt indicate such
a stringent requirement?TheGregorycourt concluded: “The comments section of the
Health Questionnaire indicated an elbow injury; bemefen@nt Kirby was on notice
during the application process that Plaintiff hagured his elbow. Accordingly, the Court
finds that Plaintiff did not conceal the fact that hib@v had been injured prior to his

employment.30 As in Gregory, Copeland disclosedis prior injury—a broken neckdin

46 |_ett, 487 F. App’x at 848.

47Wimberly, 2015 WL 5089538, at *45.

48 Gregory v. Kirby Inland Marine, LPN0.08-4183, 2009 WL 1402229, at *7 (E.D. La. May 14, 2009
491d.

50 |d.



the Employee Medical History Questionnairdthdugh Copeland did nodisclose or
elaborate on his neck problems in the second qomstireor during his physical
Copeland’s disclosureassufficient toput OMC onnoticeduring the application process
of hispreviousneckinjury.

The Court find<OMC hasnot establishedhat Copeland intentionally concealed
misrepresentegbre-existing injuriesto his neck Copeland clearly and unambiguously
disclosed the fact that he previoudind a seriousneckinjury. Though OMC argues
Copeland never actually broke his neck but onlydveld, based on conversations with his
mother, that he sustained such an injury, thiguaent is irrelevan$ Copeland
disclosed the injury, regardless of whether thecldsure wasmedicallyaccurate, and
OMC was on notice that Copeland potentially hegriousproblemswith his neck.
Nevertheless, OMC hiteCopeland. ONC has not met its bnden onMcCorperts first
prong BecauseOMC has not satisfied the “intentional concealmeptbng of the
McCorpendefense OMC cannotprevail, andthe Court needhot addressMcCorpers
remaining prongsSummary judgment idenied.

CONCLUSION

For the foregoing reason$T IS ORDERED that OMC’s motion for partial
summary judgment be and herebpiENIED.

New Orleans, Louisiana, this 11th day of April, 2016.

~ SUSIEM 6R§EA§NZA/\ _______
UNITED STATESDISTRICT JUDGE

51SeeR. Doc. 382 at 4; R. Doc. 3813 at 12 (Deposition of Chase Copeland).
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