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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

ROY PARKER CIVIL ACTION
VERSUS NO. 15-65
N. BURL CAIN, WARDEN SECTION: “G "(2)

ORDER AND REASONS

Before the Court are PetitionBoy Parkes (“Petitioner”) objection$to the Report and
Recommendation of the United States Magistrate Judge assigned to th@etiSener, a state
prisoner incarcerated at the Louisiana State Penitentiary in Angola,drmayigiled a petition for
writ of habeas corpus under 28 U.S.C2Z42 The Magistrate Judge recommended that the
petition be dismissed on the meriBetitioner objects to the Magistrate Judge’s recommendation.
After reviewing the petition the State’s responsahe Magistrate Judge’ Report and
Recommendation, Pabher’s objections, the record, and the applicable law, the Cwoiit
overrule Petitioner’'s objections, adopt the Magi® Judge’s recommendation atidmiss this

action with prejudice.
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I. Background

A. Factual Background

On June 18, 20Q%etitioner was charged by Indictment in the Orleans Parish Criminal
District Court with one count of secortiegree murdesf his wife, Veronica Parker, and one count
of attempted secondegree murder of Brian DavisPetitioner initially entered a not guilty plea,
but on February 5, 2010, he changed his pleboth not guilty and not guilty by reason of
insanity” On April 6, 2010, Péioner changed his plea agdmnot guilty, withdrawing the plea
of not guilty by reason of insanity.

On April 8, 2010, following a jury trial, Petitioner was found guilty as char§e&h May
28, 2010 Petitioner was sentenced to life imprisonmamthe secondlegree murderanviction
and 50years imprisonmenbn the attempted secondegree murder conviction, with both
sentences to run concurrently and without possibility of probation, parole, or suspension of
sentencg® The same day, the state trial court denied Petitioner's motions to reconsider the
sentence, for a new trial and for pestdict judgment of acquittaf The Louisiana BurthCircuit

Court of Appeal affirmed Petitioner’s convictions and sentenceSemtember 212011.12 The

6 State Rec., Vol. VI of X, Indictment, June 18, 2009.

7 State Rec., Vol. | of X, Docket Entry, Feb. 5, 2010.

8 State Rec., Vol. VI of X, Docket Entry, Apr. 6, 2010.

9 State Rec., Vol. IX of X, Jury Verdict, Apr. 8, 2010.

10 state Rec., Vol. | of XMinute Entry Sentencing, May 28, 2010.
11 state Rec., Vol. | of XHearing Minutes, May 28, 2010.

12 State v. Parker2010-KA-1277 (La. App. 4 Cir. 9/21/11):6 So.3d 55.
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Louisiana Supreme Court denied Petitioner’s application for a writ of certiomaMarch 9
201213

Petitioner, through retained counsel, subsequently filepphcation for postonviction
relief in the state trial court, which was denied April 18, 2013.1# Petitioner’s related writ
applications were denied by the Louisianaufh Circuit Court of Appeal orSeptember 17
20131 and by the Louisiana Supreme Court on October 10, #014.

OnJanuary 122015, Petitioner filed this habeas petition raising the following grounds for
relief: (1) ineffective assistance of counatltrial, (2) ineffective assistance of appellate counsel;
(3) aviolation of due process by the prosecutor during rebuttal argument; and (4) a violation of
due process when a juror was removed anavbjection by the defenséAs part of hisneffective
assistance dfial counselclaim, Petitioner argue$l) counsé allowed the trial court tproceed
without appointment of a sanity commission, failed to pursue the competency defseded by
Petitioners original appointed trial counsel and convinceatiffoneron the morning of trial to
withdrawthe insanity pla becauseauinsel was unprepared for trig®) counsel was not prepared
for trial andrested the defense case without calling witnesses and without alloatitigrierto
testify on his own behalf, becauseunseldid not have time to prepar@tiioneror any defense
witnesses(3) counsel did not advise the trial court in the motion to continue trial dbewtheavy

caseload and insufficient time poepare;(4) counsel abandoned voir dibecause they were too

13 State v. Parker2011K-2339 (La. 3/9/12); 84 So. 3d 551. In the interim, Petitioner also filed segpost
conviction writ application before the Louisiana Supreme Couniglwwas denied on July 27, 20Be State ex rel.
Parker v. State2011KH-2478 (La. 7/27/12); 93 So. 3d 586.

1 state Rec., Vol. Il of X, Order Denying Application ford2@onviction Relief, Apr. 18, 2013.
15 State v. Parker2013K-811 (La. App. 4 Cir. 9/17/13); State Rec., Vol. X of X.
16 State v. Parker2013KP-2458 (La. 10/10/14); 150 So. 3d 891.

17Rec. Doc. 1.



inexperienced to paeed without raisingbjectionsby the prosecutoand (5)counsel learned of
a conflictof interest during trial but continued to represeetit®nerafter the trial court denied
counsel’'srequest to withdraw and for mistrigl As part of hisneffective assistance appelhte
counsel claim, Petitioner argues that his appellate counsel failed toveredgections to the
following errors on direct appeal: (1) the state trial court did not appoimity sammission; 2)
the state trial court denied the motion to continiag; t(3) trial counsel improperlyithdrew the
insanity plea; 4) the trial court denied the motion to withdraw and for mistiér counsel
announced his conflict of interes)(the trial courtrefused to grant amistrial after Rtitioner
announced he had a problem with counsel's confli6}; there wereSixth Amendment
Corfrontation Clause violations at trial;)(there wasa Sixth Amendment Confrontatid@lause
violation when911 tapesvereplayed and admitted at triaB)(the trial courtfailed toadminister
the trial in accordance with lawd)(the trial courtunlawfuly removeda seateduror; (10) the
prosecutor madienproper and inflammatory cloggrarguments(11) Petitioner’'s sentences were
illegal; (12) there was iaufficient evidence tosupport the conviction(13) cumulative errors
renderedhe verdicts a Du@rocess violationand (14 Louisiana’snon-unanimous verdict rule
was unconstitutional® The State filed a response, arguing thapit@ionshould be dismisseab
Petitioner failed to exhaust state court remedie to each argument and is npmcedurally

prohibited under state law from returning to the state courts for further r&Vigverefore, the

Rec. Doc. 12 at 5-13, 16-17.See alsdrec. Doc19 at9-10. The Magistrate Judge discerned these claims
from the petition, and Petitioner does not object to this categorization of iims.cla

19Rec. Doc. 12 at 2223.

20 Rec. Doc. 15.



State contends that Petitioner’s claims are procedurally defaulted and bhadismissed with
prejudice?! Alternatively, the State argues that the claims should be dismissed on the#merits.
B. Report and Recommendation Findings

In the Report and Recommendation, the Magistrate Judge noted that the State could be
correct in its assertion that Petitioner did not exhatae court remedies as to each aspect of his
ineffectiveassistance of trial and appellate counsel claims, but the Magistrate Judge @etermin
that “any such conclusion cannot be made with confidence, given tifastog morass presented
by the stateourt pleadings submitted by defense coun&eTherefore, because the claiswuld
be dismissed othe merits, the Magistrate Judge concluded that it was unnecessary to address th
issue of exhaustioff. Accordingly, he Magistrate Judge proceeded to address the merits of
Petitioner’s claims, and recommendhdt the petition be dismissed on the mefits.

1. Ineffective Assistance of Trial Counsel Claims

First, the Magistrate Judge examined Petitioner’s claim kisttrial counsel was
ineffective when he allowed thedticourt to proceed with the case without appointment of a sanity
commission, failed to pursue the insanity defense raised by Petitioner'squitsel, and advised
Petitioner to withdraw the insanityga on the morning of trigf The Magistrate Judge noted that

Petitionerhad not identified any basis upon which his attorneys could have pursued an insanity

2ld.

2)d.

2 Rec. Doc. 19 at 12.

241d. (citing 28 U.S.C§ 2254(b)(2)).
25|d. at 1250.

261d. at 20-24.



defense?’ Moreover, he Magistrate Judgeoted that in his statement to the police, which was
played at trial, Petitioner admitted to tf@lowing: (1) he was 6n a missiohiwhen he grabbed
gun and made a plan to go to the bar to seek out his (R)fbe formed a plan to take his aunt’s
carand drive to the bar to confront his wif@) he knew heshouldnot have grabbed his gun or
sha his wife and(4) heshot his wife because kneas provoked by h@resence at the bar anerh
prior actions®® The Magistrate Judggetermined that this statement showed that Petitioner was
capable of appreciating theture and wrongfulness of his conduct, and so Petitioner had not
established a reasonable basis on which his trial counsel might have pursued an iefeasey d
or appointment of a sanity commissi®iThereforethe Magistrate Judge determined thatstiage
courts’rejection of this claim was neither contrary to, nouareasonable applicatipof federal
law.30

Second, the Magistrate Judge addressed Petitioner's claim that his coasselot
prepared for trial and failed to call defense witness&ke Magistrate Judge noted that Petitioner
had offered no proof to support his assertion that because his attorneys were ohefigieaers
they had insufficient time and resources to defend the*¢&&areover, the Magistrate Judge noted
that Plaintiff ha not identified any potential withesses who could have provided relevant

testimony to support any defenSeRegarding Petitioner’'s assertion that he should have been

271d. at 21.
28|d. at 22.
21d. at 23.
30|d. at 23-24.
311d. at 24-30.
32|d. at 24.

331d. at 26.



allowed to testify on his own behalf, the Magistrate Judge determined thatreettigsertion
that his counsel advised agaitestifyingwas insufficient to show that counsel actually prevented
him from testifying at triaP* Furthermore, the Magistrate Judge found Petitioner had not
establishedhatcounsel performed unreasonably by aig$etitionemot to testify*® Therefore,
the Magistrate Judge determined that the stategoajection of this claim was neither contrary
to, nor an unreasonable applicationfetleral law3®

Third, the Magistrate Judge addressed Petitioneldgm that his counsel performed
deficiently by failing to advise the state trial court in the motion to continuedtr&ato counsel’s
heavy caseload and insufficient time to prepare for.fidlhe Magistrate Judge found this
argument unavailing becauBetitioner had not shown that his attorneys had insufficient time to
defend the cas®€.Furthermore, the Magistrate Judge noted that counsel’s choice of arguments i
support of a motion to continue falls squarely within the ambit of trial stréfefyerefore, the
Magistrate Judge determined that the state salehial of relief orthis claim was neither contrary
to, nor an unreasonable applicationfetleral law*°

Fourth, he Magistrate Judgaddressed Petitioner’s claim that his counsel was forced to

abandon questioning during voir dire because they were “too inexperienced” to cahinue

341d. at 29.
35d.

361d. at 30.
371d. at 30-31.
%81d. at 30.
391d. at 31.

401d.



questioning without provoking objections from the prosectit@he Magistrate Judge noted that
the state trial court granted two objections made by the prosecutor to questiacthdypdss
counsel during voir dire, but determined that the fact that the state trial cantedjthe objections
did not mean that defense counsel was inexperienced or inefféckl@eover, the Magistrate
Judgefound thata review of thertal transcript indicated that Petitioner’s counsel conducted full
and relevant voir diré® Furthermore, the Magistrate Judge noted tisatinsel’s choice ofoir
dire questions and the scope and length of voir dire examination was well witrambieof
reasonable trial strategy for which counsel is entitled to deferéhddereforethe Magistrate
Judge dtermined that the state cairtlenial of relief orthis claim was neither contrary to, nor
anunreasonable application déderal law?®

Fifth, the Magistrate Judge addressed Petitiorsasn thathis lead defenseounsel had
a conflict of interest during trial but continued to represent Petitionarthédrial court denied
counsels requesto withdraw and for a mistrial based on the conflicEpecifically, Petitioner
allegel that his counsel receivadformation via text message that his best friend was acquainted
with the victim andseveral of the State’s witnessémit the state trial court denied counsel’s
request to withdraw’ The Magistate Judge found that Petitioner Hdaliled to identify any act

adverse to the defense s counsel related to the tenuous and tangential relationship, if any,

4l1d. at 31-34.
421d. at 31.
431d. 32-34.
441d. at 33-34.
451d. at 34.
461d. at 34-36.

471d. at 34.



between his counsehe friend and the victims and witness&sMoreover, even if a conflict
might have existed under the circumstances, the Magistrate Judge determirietittoner had
not established that counsel's performance “so undermined the proper functioning of the
adversarial process that the trial cannetrélied on as having a just resuff. Accordingly, the
Magistrate Judgdetermined that the state caidetermination that neither deficient performance
nor prejudice were established was not an unreasonable applicaéole@ law>®

2. Ineffective Assistance of Appellate Counsel Claims

Next, the Magistrate Judge addressed Petitiongredfective assistance of appellate
counsel claims! The Magistrate Judge noted that the petition lists without discussion or
explanation fourteen alleged trial errdingit Petitioner ssered should have been raised on direct
appealf? The Magistrate Judge noted that the record did not demonstrate any reason for
Petitioners cownsel or the state trial court shoyddrsue thesanity defense based on the facts of
this caseand Petitioner had not shown tha statdrial court to have replaced trial counsel based
on the tenuous conflict disclosed bgunsef® With respect to the sufficiency of the evidence
claim,the Magistrate Judge noted that although counsel didisetsach a claim on direct appeal,
it was raised by &itione himself and found to be meritle¥sThe Magistrate Judge found that

the remaining arguments listed by Petitioner were “too conclusory to assesgerit that could

481d. at 35.

49d. at 36 (quotingStrickland v. Washingtod66 U.S. 668, 686 (1984)).
01d.

Sld. at 37-42.

521d. at 38-39.

53|d. at 39.

541d.



have been argued to the statppellate court® Specifically, the Magistrate Judge noted that
Petitioner did not address any particular Confrontation Clause issue that weeldodan
meritorious as the only reference made by Petitioner was the introduction of @phdek calls
a trial, which the Magistrate Judge determined weoatestimonial statements that do not
implicate the Confrontation Claus&The Magistrate Judge also found that, even assuming the
testimony constituted hearsay, deciding whether to raise objections is achéitrstrategy’
Furthermore, the Magistrate Judge determined that Petitioner had not estiadtighegal basis
for Petitioner's appellate counsel to have challenged Louisianasimammous verdict ruje
which is a welestablishedlaw previaisly upheld by the United States Supreme CHurt.
Accordingly, he Magistrate Judgeoncludedhat the state cowtdenial of relief on Petitioner’'s
ineffective assistance of appellate coundalm was neither contrary fanor an unreasonable
application offederal law®®

3. Prosecutorial Misconduct Claim

Next, the Magistrate Judge addressed Petitioner’s claintht@g@rosecutor violated his due
process rights during rebuttal argumé&hSpecifically, Petitionerargued that # prosecutor
attempedto garner sympathy for abusedmenby improperly “highlightinghe plightof abused

women”anddescribingthe victim as “a young woman who had fought for years now to get out

551d. at 40.

561d. (citing Davis v. Washingtqrb47 U.S813, 822 (2006)).

571d.

581d. at 41 (citingApodaca v. Oregam06 U.S. 404 (1972)lohnson v. Louisiana06 U.S. 356 (1972)).
591d. at 42.

01d. at 42-47.
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from underneath his contréf! However, the Magistrate dige noted that Petitioner’s trial
counsel’s objections to ¢isestatemers were sustained by the state trial cddiThe Magistrate
Judge found that a review of ttranscript of the closing and rebuttal arguments reftettat the
prosecutor relied on Petitioner’s statement to the police and actions tending thatiosyplanned
the shooting to support the argument that a sedegdee murder, rather than manslaughter,
conviction was warrante®¥. Therefore, the Magistratdudge concluded that the pros®r’s
improper references to domestic violence did not “so inféh]trial as a whole that it was
rendered fundamentallynfair.”® Accordingly, the Magistrate Judge determined tRatitioner
had not established that the State’s rebuttal argument denied him due processhanstae
courts’ rejection of this claim was not contrary, toor an unreasonable application téderal
law.®°

4. Due Process Claim

Finally, the Magistrate Judgeddressed Petitioner’s claim thas due process rights were
violated when the state trial court removed a seated juror over defense coobgsttionf®
Specifically, Petitioner argued that a juror advised the state trial doafrthe remembered
Petitioner from high school, and after an inquiry in chambersdiegathe juror’s ability to be

fair and impartial, the court dismissed him from the rfhe Magistrate Judge determined that

611d. at 44.
621d.

831d.

541d. at 45.
51d. at 46-47.
561d. at 47-49.

571d. at 47.
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Petitioner had not established that “the jury which actually presided overskisvea other than
impartial or that the release of a single juror after the start of trial in anyffeatea the remaining
jurors’ fairness and impartiality?® Thus, the Magistrate Judge determinieat the state cowst
rejection of the claim was neither contrarynor an unreasonable applicationfetjeral law®®
[I. Objections

A. Petitioner’s Objections

Petitionerobjectsto the Magistrate Judge’s Report and Recommend&ti®etitioner
contends that[tihe Orleans Public Defender’s Office is and has been in crisis for decades,” but
despite theextensive motion to continue trial “filed by the recently appointed memberstof tha
office” the Magistrate Judge determined that Petitioner alleged without detail thatdnizeys
were not prepared for tridt.Petitioner asserts that he adequately pled his ineffective assistance of
counsel claims in state court, particularly his ineffective assistance ofatppedunsel clain?
Moreover, Petitioner argudisat “when it is demonstrated that appellate counsel abandoned issues
that were clearly strongerah the issues counsel pursued on direct appeal, the ineffectiveness of
appellate counsel is establishéd.” Petitioner contends that his claim that Louisiana’s-non
unanimous verdict rule is unconstitutional must be addressed because “[i]f agvaezdetdhe

circular reasoning advanced in the Magistrate report, the law would neverangkorogress,

681d. at 49.
691d.

O Rec. Doc22.
11d. at 2.
2d.

73d. at 2-3 (citing Smith v. Robbin$28 U.S. 259, 288 (2000)).
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segregation would have remained the law of the land, absent legislative actione libeaissue
has been settleti’*

Next, Petitioner asserts that “[w]hartitizen pleads ineffective assistance of counsel, in a
case in which their newly appointed lawyers filed pleadings which stated theynetecompetent
to provide adequate counsel, due to insufficient time to prepare, the law requirbe Biate be
ordered to answer and in due course an evidentiary hearing cond{td®edtioner contends that
he does not have evidence to support his claim that his counsel was not prepared for tral becaus
the state trial court did not conduct an evidentiary hedfifetitioner argues thatf‘the door
were opened and members of thee@ns Public Defender’'s Officeere allowed to make the
record regarding their constitutional ineffectiveness, virtually egenyiction would be subject
to challenge.””

Finally, Petitioner argues that the prosecutor “repeatedly interjected facts thatowere n
evidence and a call to be the voice of the victim” in her closing argurffgPesitioner asserts that
the prosecutor’s statement that he had time for his “blood to cootintradicted by the evidence
which established “an unbroken chain of evéntsSpecifically, Petitioner contends that “[h]e
found the semen stained underwear, got his gun, got his car and drove to the bar where his wife

drank til dawnevery night and shder? 8° Petitioner notes that he turned himself in to the police

1d. at 4
51d. at 4-5.
®1d. at 5.
71d.

81d. at6.
7d.

80d.
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and admitted his crim@. Petitioner contends that he is not asserting that but for the prosecutor’s
“improper, inflammatory rebuttal closing arguniemt would not have been convict&dnstead
he contends that “given tleverall context of the manner in which this case was forced to trial
with attorneys that were n@repared, that the improper argument resulted in a conviction for
Second Degree Murder and riot Manslaughter 83

In support of his objections to the Report and Recommendation, Petitioner presents the
motion to continue trial that was filed in his c&$¢he transcript of his counsel's request to
withdraw from the cas®, an article regarding budget shortfalls at the Orleans Public Defender’s
Office,8® and an article titled “The New Standard.Petitioner also presents an affidavit of one of
his trial attorneys, Andrew Duffy, dated December 8, 2%16.the affidavit, Duffy states thae
was a fulltime staff attorney at the Orles Public Defenders Office from May 2006 until July
20108 Duffy attests that[a]t the time he was assigned to represent Mr. Parker, he carried a
burdensome caseload of more than 40 cases, all of which carried a mantiagagténce or its
equivalentin years . . . [and] supervised five other felony level attorngdBuiffy further attests

that in February 2010 he was assigned to represent Petitioner when Petitiogieddiyassigned

8ld.

821d.

83d.

84Rec. Doc. 23L.
8 Rec. Doc. 22.
8 Rec. Doc. 233.
87 Rec. Doc. 231.
8 Rec. Doc. 28L.
891d. at 1.

Q1d.
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attorney left the Orleans Public Defenders Office on materratyel¥ Duffy states that upon his
receipt of the case file, “there were no psychiatric records, medical recdrdsisrto secure an
expert,” and an expert had not been engaged to examine Petitioner and report on a potential
insanity defens& Moreover, Dify attests that in the days leading up to trial Elizabeth Coe,
another attorney who was assigned to sit as second chair on the case, discbeeretlfiles in
Petitioner’s former attorney’s office, which contained documents relevdne tdefenseé® Duffy
states that approximately one week before trial he filed a motion to conticauesbeé’he had only
met [Petitioner] approximately two months prior and there was insufficieet tonprepare the
case given his other assigned casés&inally, Duffy attests that during the trial he received a text
message from his close personal friend, Jason Sedawie, which indicatestithaieSvorked with
many of the prosecution witnesses and knew the victims in thé%ase.
B. State’s Response

The State of Louisianadlinot file a brief in opposition tBetitioner’s objections despite

receiving electronic notice of the filing.

[ll. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation
In accordance with Local Rule 73.2, this case vedsrred to the Magistrate Judge to

provide a Report and Recommendation. The District Judge “may accept, reject, or tinedify

%1d.
921(d.
% |d. at 2.
%d.

%1d.
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recommended disposition” of a Magistrate Judge on a dispositive {fatte District Judge must
“determinede novaany part ofthe [Report and Recommendation] that has been properly objected
to.”%” The District Court’s review is limited to plain error for parts of the report whiehnot
properly objected t&®
B. Standard of Review Under the AEDPA
Following the enactment of th&ntiterrorism and Effective Death Penalty Act of 1996
(“AEDPA”"), the standard of review used to evaluate issues preserttatleas corpugetitions
was revised “to ensure that staturt convictions are given effect to the extent possible under
law.”®® For questions of fact, federal courts must defer to a state court’s findings urdgsare
“based on an unreasonable determination of the facts in light of the evidence prestet&tate
court proceeding® A state court’s determinations on mixed questions of law and fact or pure
issues of law, on the other hand, are to be upheld unless they are “contrary to, or involve[ | an
unreasonable application of, clearly established Federal law, as determthedSupreme Court
of the United States:®!
Regardng this standard, the U.S. Court of Appeals for the Fifth Circuit further explains:
A statecourt decision igontrary to clearly established precedent if the state court
applies a rule that contradidtse governing law set forth in the Supreme Court’s
casesA statecourt decision will also be contraty clearly established precedent

if the state court confronts a set of facts that are materially indistinglesinaim
adecision of the Supreme Cowand nevertheless arrives at a result differenhfro

% Fed. R. Civ. P. 72(b)(3kee als®8 U.S.C. § 636(b)(L).

9 Fed. R. Civ. P. 72(b)(3).

98 See Douglass v. United Servs. Auto. ASENF.3d 1415, 14289 (5th Cir. 1996) (en ban®uperseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time to file objections from ten tadenrdays).

% Bell v. Cone535 U.S. 685, 693 (2002).
10028 U.S.C. § 2254(d)(2).
10128 U.S.C. § 2254(d)(1).
16



Supreme Court precedenfA statecourt decision involves an unreasonable

application ofSupreme ©urt precedent if the state court identifies thereor

governing legal rule from the Court’s cases but unreasonably applieket fiacts

of the particulasstate prisones case'%?

If Supreme Court case law “give[s] no clear answer to the question preserdénhdetne
in [the petitioner’s] favor, ‘it cannot be said that the state court unreasonablgdapfdarly
established Federal law!® Additionally, “unreasonable is not the same as erroneous or incorrect;
an incorrect application of the law by a state court will nonetheless bmexfiif it is not
simultaneously unreasonabl&®*

However, the AEDPA’s deferential standards of review apply ontyaimns adjudicated

on the merits by the state coutf8Instead, claims that were not adjudicated on the merits by the

state courts are reviewedé novowithout applying AEDPAmandated deferenceé®

V. Law and Analysis

A. Ineffective Assistance of TriaCounsel Claims

Petitioner claims that he was denied effective assistance of trial counsel®h@unsel
allowed the trial court tproceed without appointment of a sanity commission, failed to pursue the
competency defense asserted Wtit®ners original appointed trial counsel and convinced
Petitioneron the morning of trial to withdrathe insanity plea becauseunsel was unprepared
for trial; (2) counsel was not preparéat trial andrested the defense case without calling witnesses

and without allowing Btitionerto testifyon his own behalf, because they did not have time to

02\Wooten v. Thalgr598 F.3d 215, 218 (5th Cir. 201@jtations and quotation marks omitted).
103Wright v. Van Patterb52 U.S. 120, 126 (2008)otingCarey v. Musladin549 U.S. 70, 77 (2006)
104 pyckett v. Epp41 F.3d 657, 663 (5th Cir. 201(tuotation marks omitted)

105Henderson v. CockrelB33F.3d592 597 (5th Cir. 2M3).

106 Carty v. Thaler583 F.3d 244, 253 (5th Cir. 2009) (citingnderson333F.3dat597).
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prepare Btitioneror any defenswitnesses(3) counsel did not advise the trial court in the motion
to continue trial abouheir heavy caseload and insufficient tim@tepare{4) counsel abandoned
voir dire because they were too inexperienced tocg@ed without raising objectionsy the
prosecutorand (5) counsel learned of a conflict of interest during trial but continued to n&prese
Petitioner after the trial cour deniedcounsel’'srequest to withdraw and for mistritd’ The
Magistrate Judge found each of these arguments unavailing, concluding that Pstitiamas of
ineffective assistance of counsel are meritless and that the state courts’ tiezliaf on hese
claims is not contrary to, or an unreasonable applicatipfedéral law'°® Petitioner objects to
this determination, arguing “[tlhe Orleans Public Defender’s Office is asdoben in crisis for
decades,” but despite the extensive motion to continak“filed by the recently appointed
members of that office” the Magistrate Judge determined that Petitioner allglyedt detail that
his attorneys were not prepared for ttf&lAccordingly, the Court reviewthese issuege novo:!°

To succeed on an ineffective assistance of counsel claim, a petitioner must datieonst
both that counsel’'s performance was deficient and that the deficient panfmerprejudiced his
defense!! If a court finds that a petitioner fails on either of thiese prongs it may dispose of the
ineffective assistance claim without addressing the other pférifp satisfy the deficient

performance prong, a petitioner must overcome a strong presumption that the scxarsiict

07Rec. Doc. 12 at 5-13, 16-17.See alsdRec. Doc19 at 9-10. The Magistrate Judge discerned these claims
from the petition, and Petitioner does not object to this categorization of iims.cla

108 Rec. Doc19 at 26-37.

109Rec. Doc. 22 at 2.

HO0Fed. R. Civ. P. 72(b)(3).

11 Strickland v. Washingto66 U.S. 668, 697 (1984).

1121d. at 697.
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falls within a wide range of reasorlalyepresentatiokt® Petitioner must show that the conduct
was SO egregious that it failed to meet the constitutional minimum guaranteed Bixiine
Amendmentt!* Courts addressing this prong of the test for ineffective counsel must consider the
reasonablerss of counsel’s actions in light of all the circumstari¢g3o prevail on the actual
prejudice prong, a petitioner “must show that there is a reasonable probabiljtypuhdor
counsel’s unprofessional errors, the result of the proceeding would havaliffesent.”% A
reasonable probability is “a probability sufficient to undermine confidence in theroet!’

In consideringPetitioner’s claims o federalhabeascorpus reviewthat are repetitive of
claims already made to a state court, the central question “is not whether a fedétaelewes
the state court’s determination un&tricklandwas incorrect but whether [it] was unreasonable
a substantially higher threshold? In addition, “because thstricklandstandard is a general
standard, a state court has even more latitude to reasonably determine teadanddias not
satisfied that standard*® Thus, this standard is considered “doubly deferentialiaiyeas corpus

review 120

113 See Crockett v. McCotter96 F.2d 787, 791 (5th Cir. 1988)attheson v. King751 F.2d 1432, 1441
(5th Cir. 1985).

114 5ee Styron v. Johnsa?62 F.3d 438, 450 (5th Cir. 2001).
115 See Strickland466 U.S. at 689.

1161d. at 694.

117 Id.

118 Knowles v.Mirzayance 556 U.S. 111, 112 (2009) (quotiSghriro v. Landrigan550 U.S. 465, 478
(2007))

119 Id

120 Id
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As an initial matter, the Court notes Petitioner presents an affidhabe of his trial
attorneys, Andrew Duffy, dated December 8, 2015, for the first time in his objectiohse to t
Magistrate Judge’s Report and Recommendation, in support of his ineffectiverassef counsel
claim.?! In Cullen v. Pinholter, the Supreme Court explained that, because Section 2254(d)(1)
“refers, in the past tense, to a statartadjudication that ‘resulted i@ decsion that was contrary
to, or ‘involved’ an unreasonablapplication of, established law[,] [t]his backwdodking
language requires an examination of the statet decisionat the time it was madée?? Thus,
“the record under review is limited to the record in existence at that sama.émthe record
before the state court?® Moreover, the Fth Circuit has recognized that “ft§ same rule
necessarily applies to a federal ctmirtreview of purely factual determinations under
§ 2254(d)(2).*?* Therefore, Pinholster prohibits a federal court from using evidence that is
introduced for the first the [on federal habeas reviewvap the basis for concluding that a state
court’s adjudication is not entitled to deference under § 2234¢epccordingly, the Courtmay
not consider the affidavit in determining whether the state courts’ denielieffan Retitioner’s
ineffective assistance of trial counsel claims was contrary to, or an anadées application of,

federal law?®

121 Rec. Doc. 25l.

22 Cullen v. Pinholster563 U.S. 170181 (2011) (quoting 28 U.S.C. § 2254(d)(1)).

123 Id

124 See Blue v. Thale665 F.3d 647, 65¢th Cir. 2011).

125 Id

126 As the Magistrate Judge noted in the Report and Recommendation, it igtdiffidiscern for the state
court pleadings wheth@etitioner didn factexhaust state court remedies as to each aspect néffective assistance
of trial counselclaims, but “any such conclusion cannot be made with confidence, dieecohfusing morass
presented by the state court pleadings submitted by defense coReselDoc. 19 at 12. To the extent that any of
these claims were not exhausted before the state courts, Petitioner woutddsupally barred from raising these
claims. “[P]Jrocedural default . . . occurs when a prisoner fails to exheaitatde state remedies and the court to
which the petitioner would be required to present his claims in order to reesthihustion requirement would now
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1. Failure to Pursue Insanity Defense

Petitionerclaims thathis trial counsel was ineffective when he allowed the taairt to
proceed with the @ without appointment of a sanity commission, failed to pursue the insanity
defense raised by Petitioner’s prior counsel, and advised Petitionehtiramitthe insanity plea
on the morning of triat?” The Fifth Circuit considered a similar claim Johnson v. Caih?®
There, the Fifth Circuit found “no evidence in the record that counsel was on notice thanJohns
suffered from a physical or psychological condition that would have made the yndefahe
viable! 2 The court noted that under Louisiana I4&] defendant who raises the insanity defense
‘must persuade the jury that he had a mental disease or defect which rendered labteireap
distinguishing right from wrong with reference to the condubich forms the basis for the
criminal charge against hifh!*° The Fifth Circuit determined that the petitionert®nfession
overwhelmingly establisliethat he was not incapable of distinguishing right from wrong with
regard to te murder, because lagimited topositioningthe body so that it would not be seen,

discarding evidenceand lying to family as to his whereabout¥. Therefore, the Fifth Circuit

find the claims procedurally barreddagwell v. Dretke372 F.3d 748, 755 (5th Cir. 2004) (quotMgbles v. Johnsgn
127 F.3d 409, 420 (5th Cit997);Elizalde v. Dretke362 F.3d 323, 3289 (6th Cir.2004). A federal habeas court
“may resurrect a defaulted claim, and consider its merits, if the prisoneen@mnstrate cause for the default and
actual prejudice as a result of the alleged violation of federal law, or deatertbiat failure to consider the claims
will result in a fundamental miscarriage of justicld” (quoting Coleman v. Thompsps01 U.S. 722, 750 (1991)
(quotation marks omitted)). Here, Petitioner has presented no argregarding cause for the default. Moreover, he
hasnot alleged that the failure to consider the claims would result in a fuerdalhmiscarriage of justice. Therefore,
Petitioner would be procedurally barred from raising any ineffectivistasse of trial counsel claims that were not
properly exhausted bare the state courts.

127Rec. Doc. 12 at 5-6, 9-10.

128548 F App'x 260, 261 (5th Cir. 2013).

129 |d

13014, (citing State v. Allen201:CA-1995, 2012 WL 2061472, at *6 (L&t. App. 2012).

1Bl1d. at 26162.
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concluded that the petitioner had not established prejudice, because he “failed to skew tha
investigation by counsel into the meregsbility that he suffered fro/TSD or TBI would have
caused him to forgo the plea offer and insist upon a capital tffal.”

Here, even if the Court coutnsideDuffy’s affidavit, which states that at the time Duffy
wasappointed to the case there were no psychiatric records, medical records or fecdsatars
expert, and an expert had not been engaged to examine Petitioner and reportrdrabipsémity
defensé;*® Petitioner would not be entitled to relief on this claim. Petitionenbaidentified any
basis upon which his attorneys could have pursued an insanity défiemeever, in his statement
to the police, which was played at trial, Petitioner admittetthitbavas “on a missidrnwhen he
grabbeda gun and made a plan to go to the bar to seek out his'#fiRetitioner also admitted to
forming a plan taake his aunt’s caand drive to the bar to confront his wife, and that he knew he
shouldnot have grabbed his gun or shis wife.13® Petitioner also statetthat he was ‘provoked
by many things, including what he termed [his wpg&ying with his head, smiling with men, and
coming homdate.” 136 Petitioner’s statement to the policalicates that Petitioner waagable of
distinguishing right from wrong with reference to the murder. ThereR@ttjoner ha not shown
a reasonable basis on which his trial counsel might have pursued an insaangedef
appointment of a sanity commissiofxccordingly, the statecourts’ rejection of this claim was

neither contrary to, nor an unreasonable applicatiofedé&ral law

132 |d

133 Rec. Doc. 2581 at 1.

34 parker, 76 So. 3cht 61.
135 |d

1361d. (quotation marks omitted).
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2. Failure to Adequately Prepare for Trial and Call Witnesses

Petitionerclaims that his counsglerformed ineffectively by failing to adequately jpaee
for trial, failing to call defense witnesses, and failing to allow Petitioner to testifyi own
behalf}®” For the first time in his objections to the Report and Recommendation, Petitioner
presents Duffy’s affidavit, which states that he had “ineigfifit time to prepare the case given his
other assigned case¥?Even if the Court could consider this affidavit, which was not presented
to the state courts, it does not establish that Petitioner is entitled to relief on this“glaim.
defendant who allges a failure to investigate on the part of his counsel must allege with specificit
what the investigation would have revealed and how it would have altered the outcome of the
trial.” 13 The Fifth Circuit has recognized that “[a] petitioner cannot showulieg with respect
to a claim thatounsel failed to investigate and present mitigating evidence without ade@ang
theinvestigation would have showri?® Petitioner presents no evidence of what an investigation
would have revealed or how it would haaféected the outcome of his tridlherefore, Petitioner
has not demonstrated that he is entitled to relief on this claim.

Petitioner’s claim that his counsel failed to call defense witnesses fails feathesreason.
As the Fifth Circuit has recognizetc]laims that counsel failed to call witnesses are not favored
on federal habeas review because the presentation of withesses is generallycd tmalttrategy
and speculation about what witnesses would have said on the stand is too unééaiprevail

on such a claim, a petitioner must show prejudice “by naming the witness, denmugshatthe

137Rec. Doc. 12 at 16-217.

138 Rec. Doc. 28l at 2.

9 Moawad v. Andersqri43 F.3d 942, 948 (5th Cir. 1998).

140 Diaz v. Quarterman239 F. App’x 886, 890 (5th Cir. 2007) (citi®grickland 466 U.S. at 696).

41 Woodfox v. Cain609 F.3d 774, 808 (5th Cir. 2010).
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witness was available to testify and would have done so, setting out the content ohdss’svit
proposed testimony, and showing that the testimony would have been favorable toutapartic
defense.?*? Petitioner has failed to name any potential witnesses, demonstrate that theewitness
were available and would have testified, or set out the content of their proposed tgstimon
Therefore, Petitioner hat demonstrated that he was prejudiced bwatianeys’failure to call
witnesses.

Petitioneralso assestthat he should have been allowed to testify on his own behalf at trial.
A defendant has a fundamental constitutional right to testifiyal 143 A waiver of this right must
be knowing and voluntary, and it must be made by the defendant rather than his 'cétificel.
Fifth Circuit hasheld that‘when a defendant contends that trial counsel interfered with his right
to testify, ‘the appropriate vehie for such claims is a claim of ineffective assistance of
counsel.”***However, a violation of this right only occurred if thenal decision that [defendant]
would not testify was made against his Wilt*® Petitioner claims that he told his counbel
wanted to testify, but his counsel advised against it because there was imguffraeto prepare.
Petitioner’s assertion that his counsel advised against his testisiamsufficient to show that
counsel actually prevented him from testifying at trial. Furthermore, Petiti@aaot established

that counsel’s advice that Petitioner not testify was unreasonidideefore, Petitioner has not

1421d. (quotingDay v. Quarterman566 F.3d 527, 538 (5th Cir. 2009).

3Roddy v. Vanngy71 F. App'x 295, 296 (5th Cir. 2016) (citiRpck v. Arkansagt83 U.S. at 44, 4%2
(1987)).

1441d. (citing Emeryv. Johnson139 F.3d 191, 198 (5th Cir. 1998)).
1451d. (quotingUnited States v. Mullins815 F.3d 449, 452 (5th Cir. 2002)

148 Jordan v. Hargett34 F.3d 310, 312 (5th Cir. 1994) (quotidgited States v. Teagu@08 F.2d 752, 759
(11th Cir.1990).
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demonstrated that he is entitled to relief on this clainthastate coust rejection of this claim
wasneither contrary to, nor an unreasonable applicatiofedéral law

3. Failure to Advise the Trial Court of Counsel’s Insufficient Time to Prepare in
the Motion to Continue Trial

Petitionerclaims that his counsel performed deficiently by failing to isévthe state trial
court in the motion to continue trial about their heavy caseload and insufficieribtprepare for
trial.24” As the Fifth Circuit has recognized, the decision on whether or not to seek a casginuan
is a matter of trial strategy, anederal courts “will not question a counsel’s reasonable strategic
decisions.?8 Furthermore, the failure to present a particular line of argument or evidence is
presumed to have been the result of strategic chété@etitioner has not demonstrated that his
counsel’s strategic choice regarding the arguments presented in the motiomieecooitistituted
deficient performance. Accordinglihe state coust denial of relief onthis claim was neither
contrary to, nor an unreasonable applicatioriexferal law

4, Failure to Pursue Questions During Voir Dire

Petitionerclaims that his counsel was forced to abandon questioning during voir dire
because they were too inexperientedontinue the questioning without provoking objections
from the prosecutot®® In support of this claim, Petitioner references two instances where the state
trial court sustained objections by the prosecutor to questions posed by defenskdioingse

voir dire concerning whether the jurors automatically would consider a shooting to dber ftir

147Rec. Doc. 12 at 8.

148 Bower v. Quartermam97 F.3d 459, 470 (5th Cir. 2007).
M9 Taylor v. Maggio 727 F.2d 341, 3448 (5th Cir. 1984).
150Rec. Doc. 2 at 1112.

151 Id
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As the Fifth Circuit has recognized, an “attorney’s actions during varata considered
to be a matter of trial strategy>2“A decision regarding trial tactics cannot be the basis for a claim
of ineffective assistance of counsel unless coussattics are shown to bed ill chosen that it
permeates the entire trial with obvious urfass.”'>3 Petitioner has not demonstrated thist
counsel performed deficiently during voir dire. A reviewtle trial transcript indicateshat
Petitioner's counsel conducted full and relevant voir.diee fact that the state trial court
sustained the prosecutor’s objections does not show that counsel’s performance wed.defic
Moreover, Petitioner has not demonstrated that he was prejudiced by his counselfsgmertor
during voir dire. As the Louisiana Fourth Circuit noted on direct appealfuflajeading of the
voir dire transcript shows that although the trial court sustained thésStdijections, defemrs
counsel was able to question the prospective jurors earlier concerning theirttaluitysider the
shooting to be a manslaughtér? Therefore, Petitioner has not established that his counsel
performed deficiently during voir dire or that his counsel's performangadiced his defense.
Accordingly, the state coust denial of relief onthis claim was neither contrary to, nor an
unreasonable application ééderal law

5. Conflict of Interest

Finally, Petitionerclaimsthathis lead defenseounsel haa conflict of interest during trial
but continued to represent Petitioner after the trial court denied counsel'stregwéhdraw and

for a mistrial based on the confli® For the first time in his objections to the Report and

152 Seigfried v. Greer372 F. App’x 536, 540 (5th Cir. 2010) (quotifigague v. Scqt60 F.3d 1167, 1172
(5th Cir.1995)).

158 Teague60F.3d at 1172 (quotinGarland v. Maggip717 F.2d 199, 206 (5th Cir. 1983)).
154 parker, 76 So. 3d at 63.

155Rec. Doc. 12 at 12-13.
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Recommendation, Petitien presents Duffy’s affidavit, which states that during the trial Duffy
received a text message from his close personal friend, Jason Sedawie,ndiuated that
Sedawie worked with many of the prosecution witnesses and knew the victimsas¢fRé Even

if the Court could consider this affidavit, which was not presented to the state cadwtss ot
establish that Petitioner is entitled to relief on this claim.

In Cuyler v. Sullivanthe Supreme Court held that prejudice is presumed when casinsel
burdened with an actual conflict of interest “if the defendant demonstratesothesel ‘actively
representectonflicting interests’ and that ‘an actual conflict of interest advera#fgcted his
lawyer’s performance.®®’In Beets v. Scatthe Fifth Grcuit determired that the Supreme Court’s
holding in Cuyler is “limited [] to actual caflicts resulting from a lawyes’ representation of
multiple criminal defendants'® The Fifth Circuitexplained that Stricklandoffers a superior
framework foraddresig attorney conflicts outside the multiple or serial client contExt.”
“Strickland more appropriately gauges an attorisegbnflict of interest that springs not from
multiple client representation but froaconflict between the attornasypersonal int&st and that

of his client” 160

156 Rec. Doc. 28l at 2.
157 Strickland 466 U.S. at 69PquotingCuyler v.Sullivan 446 U.S. 335, 350, 348 (1980)

18 Hernandez v. Johnspt08 F.3d 554, 559 (5th Cit997) (citingBeetsv. Scott 65 F.3d 1258, 1266 (5th
Cir. 1995) (en banc)).

159 Beets 65 F.3dat 1265.

1601d. at1260.
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When a personal conflict of interest is alleged, the pertinent inquiry is whetiterree
has demonstrated thdtis “attorney’s performance fell below an objective standard of
reasonableness and that it prejudiceditffense, undermining the reliability of the proceeditfg
Here, Petitioneralleges a personal conflict existeeécause Duffy’s friend knew the victims
However, Petitioner has not demonstrated that he was prejudiced by his attorney’s @otiduc
the alleged conflict compromised the quality of defense counsel’'s re@sent

Petitioner claims that his counsel’'s performandéenthe conflict was announcemas
“spotty and lackluster at best® To support this assertion, Petitioner lists instarinevhich his
counsel’s objections were sustained by the trial court but counsel did not move forial. Hrist
However, Petitioner does not explain why a motion for a mistrial would havewsseanted.
Petitioner also points to instances when he contématshis counsel should have objected to
hearsay testimonf*but he does not explain what specific testimony counsel should have objected
to. Therefore, Petitiondras not established that counsel’s performance “so undermined the proper
functioning of the adversarial process that the trial cannot be relied on as hawshgeault.%°
Accordingly,the state coust determination that neither deficient performance mejudlice were

established was not contrary to, or an unreasonable applicatfederfal law

161 1d. at 127273. The “presumed prejudiceéamdard” does not extend beyond cases involving multiple
representation, and thus, is inapplicable in this cibeat 1265.

162Rec. Doc. 12 at 13.
163 |d
1641d. at 13-14.

165 Sirickland 466 U.S. at 686.
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B. Ineffective Assistance of Appellate Counsel Claim

As part of hisneffective assistance afppellate counsel claim, Petitioner argues that his
appellate consel failed to preserve objections to the following errors on direct afgpetie state
trial court did not appoint a sanigommission; 2) the state trial court denied the motion to
continue trial; 8) trial counsel improperlwithdrewthe insanity pda; @) the trial court denied the
motion to withdraw and for mistrialfter counsel announced his conflict of interes};te trial
court refused to grant amistrial after Rtitioner announced he had a problem with counsel’s
conflict; (6) there wereSixth Amendment Cofnontation Clause violations at trial;)(there wasa
Sixth Amendment ConfrontatioGlause violationrvhen911 tapesvere played and admitted at
trial; (8) the trial courtfailed to administer the trial in accordance with la@); the trial court
unlawfully removeda seateguror; (10) the prosecutor madenproper and inflammatory clogn
argumend; (11) Petitioner’s sentences walegal; (12) there wasnsufficiert evidence to support
the conviction;(13) cumulative errors rended the verdicts a Du®rocess violationand (14
Louisiana’s non-unanimous verdict rui@s unconstitutionat®®

The Magistrate Juddgeund Petitioner’sineffective assistance of appellate counsel claims
unavailing!®’ Petitionerobjectsto the Magistrate Judge’s recommendation, asserting that he
adequately pled his ineffective assistance of appellate counsek ¢f&iRetitioner argues that
“when it is demonstrated that appellate counsel abandoned issues that werestctaagbr than

the issues counsel pursued on direct appeal, the ineffectiveness of appellate c®unsel i

166 Rec. Doc. 12 at 22-23.
167 Rec. Doc. 19 at 342.

168 Rec. Doc22 at 2
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established ¥° Petitioner contends that his claim that Louisiana’s-meanimous verdict rule is
unconstitutional must be addressed because “[i]f advocates hued tordhl@rcreasoning
advanced in the Magistrate report, the law would never make any progresgiategrwould
have remained the law of the land, absent legislative action, betheséssue has been
settled” 170

To prevail on a claim that appellate counsas ineffective, a petitioner must show that
appellate counsel unreasonably failed to discover and assertfavotous issue and establish a
reasonable probability that he would have prevailed on this issue but for his counsekntdef
representatin.!’* However, appellate counsel are not required to assert eveifyivaous issue
to be found effectivé’? Rather, appellate counsel is entitled to legitimately select among non
frivolous claims based on his or her professional judgement as a meanghyonncrease the
client’s likelihood of succesS?2Furthermore, appellate counsel even has the discretion to exclude
non-frivolous issues if they reasonably determine that the issue is unlikegval pf*

The only specific objection that Petitionerses regarding his ineffective assistance of
appellate counsel claim is that his claim thabuisiana’s norunanimous verdict rule is
unconstitutional must be addressed. Moreover, Petitioner contends that he hashedtabl
ineffective assistance of counselcause the claims raised on direct appeal were weaker than the

claims he contends his counsel should have pursuetipport of this assertion, Petitioner cites

1691d. at 2-3 (citing Smith v. Robbins28 U.S. 259, 288 (2000)).

1701d. at 4

171 Briseno v. Cockrell274 F.3d 204, 207 (20019mith v. Robbing28 U.S. 259, 28586 (2000).
172Green v. Johnsqrl60 F.3d 1029, 1043 (5th Cir. 1998).

173 Jones v. Barnegt63 U.S. 745, 7552 (1983).

174 Anderson v. Quartermai204 F.App'x 402, 410 (5th Cir. 2006).
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Smith v. Robbinsvhere the Supreme Court recognized tf@enerally, only when ignoredsues
are clearly stronger than those presented, will the presumption of effesdstarace of counsel
be overcomg&!’ However, Petitioner presents no arguimas to how the claims he contends
appellate counsel should have raised were meritorious. fohefeetitioner has not demonstrated
that his appellate counsel’'s decision not to raisesdhssues on appeal was objectively
unreasonable or thdiut forthefailure to raise the issuthe result of the proceeding would have
been differentAccordingly, the state courtglenial of relief on Petitioner’s ineffective assistance
of appellate counsel claim was not contraryotoan unreasonable application $tipreme Court
law.
C. Prosecutorial Misconduct Claim

The Magistrate Judgeund that Petitionrewas not entitled to relief on his claitimatthe
prosecutor violated his due process rights during rebuttal argdiiétdtitioner objects to this
determination, arguing that the prosecutor “repeatedly interjected factsetfeahot in evidence
and a call to be the voice of the victim” in her closing argumEhRetitioner also asserts that the
prosecutor’'s statement that he had time for his “blood to cool” is contradicted byitleace
which established “an unbroken chain of evéht8 Specifically, Petitioner contends that “[h]e
found the semen stained underwear, got his gun, got his car and drove to the bar where his wife
drank til dawnevery night and shot h&t’® Petitionerargues that he is not asserting that but for

the prosecutor’s “improper, flammatory rebuttal closing argumérite would not have been

175528 U.S. 259, 288 (2000) (quotiGyay v. Greer 800 F.2d 644, 64&th Cir.1986).
176 Rec. Doc. 19 at 427.

177Rec. Doc. 2At6.

178 Id

179 Id
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convicted, but instead that the closing argument resulted in a conviction for second degere m
rather than manslaught&P Accordingly, the Court reviews this claide novo'®!

In Jones v. Butle the Fifth Circuit explained that “improper jury argument by the state
does not present a claim of constitutional magnitude in a federal habeas actignituisles®
prejudicial that the state court trial was rendered fundamentally unfair withmeheng of the
Due Process Claasof the Fourteenth Amendmen?“[I]t is not enough that the prosecutors’
remarks were undesirable or ewamversally condemned. The relevant question is whether the
prosecutors’ comments &afected the trial with unfairnesss to make the resulting conviction a
denial of dugorocess.® The Fifth Circuit instructs that courts shoalgply a twestepanalysis
when reviewing claimef prosecutorial miscondué#! First, theCourt mustdetermine whether
the prosecutor made amproper remark® “If an improper remark was made, the second step is
to evaluate whether the remark affectied substandil rights of the defendant® To satisfy the
second step, “the petitioner must demonstrate that the misconduct is persistent and @domounc
that the evidence of guilt was so insubstantial that the conviction would not have occuroed but f

the improper remarks®’

180 |d

18LFed. R. Civ. P. 72(b)(3).

182864 F.2d 348, 356 (5th Cir. 1988).

83 Darden v. Wainwright477 U.S. 168, 181 (1986)

184 United States v. Wis@21 F.3d 140, 152 (5th Cir. 2000)
185 |d

186 Id

187 Jones 864 F.2d at 356.
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Petitionerargues that the prosecutor impropatiemptedo garner sympathy for abused
womenby improperly “highlighting the plightf abused women” and describitige victim as “a
young woman who had fought for years now to get out fromderneath his controt®
Petitioner’s defense counsel objected to these statements, and the statartrelstained the
objection!®® Therefore, Petitioner has demonstrated that these remarks were improggevA r
of the transcript of the closing and rebuttal arguments reflected that the poosetied on
Petitioner’s statement to the police and actions tending to show that he planned thg gbooti
support the State’s argument that a seadegiree murder, rather than manslaughter, conviction
was warranted. Therefore, Petitioner has failed to show that the miscovadupersistent and
pronounced or that the evidence of guilt wasnsoibstantial that the convictiomould not have
occurred but for the improper remarks.

Petitioneralsocontends that the prosecutor’s statement that he had time for his “blood to
cool” is contradicted by the evidence which established “an unbroken chain of events,” &hich h
asserts supports his argument that the jury should have convicted him of manstatiggténan
murder!®! However, Petitioner has not shown that this statement was improper or confiitted w
the evidence. As discussadipra in his statement to the police, which was played at trial,
Petitioner admitted that he was “on a mission” when he grablged and made a plan to go to
thebar to seek out his wife’? Petitioner also admitted to formiragplan tatake his aunt’s caand

drive to the bar to confront his wifandthat he knew he should not have grabbed his gun or sho

188 Rec. Doc. 12 at 19.

189 State Rec., Vol VIII of X, Trial Transcript at 160, Apr. 8, 2010.
190 Jones 864 F.2d at 356.

191 Rec. Doc. 22 at 8.

192parker, 76 So. 3d at 61.
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his wife.19 These statements indicate that Petitioner had time to form a plan to murder his wife,
supporting the prosecutor’'s argument that a sedagidee murder caerction was warranted.
Accordingly, Petitioner had not established that gresecutor’s closingrgumeng denied him

due processTherefore,the state coust rejection of this claim was not contrary, toa an

unreasonable application of, federal I&#.

D. Due Process Claim

The Mayistrate Judge found that Petitioner is not entitled to relief od&a thathis due
process rights were violated when the state trial court removed a seatedveradefense
counsel’s objection®® Specifically, Petitioner argued that a juror advised the state trial court that
he remembered Petitioner from high school, and after an inquiry in chambedsmgdgae juror’s
ability to be fair and impartial, the court dismissed him from the j2%f¥he Magistrate Judge
determind that Petitioner had not established that “the jury which actually presided oceshis
was other than impartial or that the release of a single juror after the stad @i any way
affected the remaining jurors’ fairness and impartiallfif. Petitoner does not object to this
determination. Therefore, reviewing for plain ert$tand finding none, the Court adopts the
Magistrate Judds determinatiorthat the state cowg'trejection of the claim was neither contrary

to, nor an unreasonable applicationfefjeral law

193 |d

194|d. at 46-47.

1% Rec. Doc. 19 at 479.
19|d. at 47.

971d. at 49.

198 See Douglass’9 F.3dat1428-29.
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V. Conclusion

For the reasons stated above, Petitioner has not showtherside courts denial of relief
on his claimswas contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United Shatagdingly,

IT IS HEREBY ORDERED that Petitioner’s objections a@/ERRULED ;

IT IS FURTHER ORDERED that the CourtADOPTS the Magistrate Judge’s
recommendation and PetitionBoy Parkes petition for issuance for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254D0&€NIED andDISMISSED WITH PREJUDICE .

NEW ORLEANS, LOUISIANA, this12th day oSeptember2017.

’)ZINANNETTE JO

UNITED STATES DISTRICT JUDGE
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