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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SUSAN STONE ET AL. CIVIL ACTION
Plaintiff s

VERSUS NO. 15-382

UNITED STATES OF AMERICA SECTION: “E” (5)
Defendant

ORDER AND REASONS

Before the Court is a motian limineto preclude Dr. Daniel Trahant from offering
certain testimony at the benthal of this casel The motion is opposeé@For the reasons
that follow, the motiorin limineis DENIED .

BACKGROUND

Plaintiffs’claims arise under the Federal Torti€la Act (“FTCA”").30n September
7, 2012, Plaintiff Susan Stone (“Stone”) saw Dr.n@ya Caldwell at the St. Charles
Community Health Center because of a lost filling her tooth* Dr. Caldwell
recommended the tooth be extracted and determib@ueSheeded a rootnal therapy.
The Plaintiffs allegethat, despite the presence of an infection andrtemmendation
for a root canal, Dr. Caldwell did not prescrib@s¢ any antibiotics.

Dr. Caldwell performed the tooth extraction on Sapber 18, 201Z.On
Septemler 21, Stone called Dr. Caldwell’s office complaigiof pain and asked why she

was not given antibiotic& The office informed Stone antibiotics were not nesary®
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On September 25, 2012, Stone saw Dr. Caldwell agagause of continued paih.
An oral xkamination revealed that bone was exposed. Dr.\aldagitated the area until
blood formed in the socket and placed dry socket@an the area.” No antibiotics were
prescribedi!

Stonealleges she continues to experience pain and negiaal deficitsfor which
she continues to receive treatment and incur médiq@enses?

Plaintiffs filed this suit against Dr. Caldwell anlde St. Charles Community Health
Center, as well as the United States (“USA” or “@aovment”) and the U.S. Dept. of Health
and Human Service$3 Plaintiffs allege at all material times, Dr. Caldiveas in the
course and scope of her employment with the StriéesaCommunity Health Center, an
eligible health care center under the jurisdictaond/ or supervision of the United States
and/or the U.S. Department of Health and Human iSesv* Plaintiffs allege that Dr.
Caldwell deviated from the standard of care inifigjlto prescribe antibiotics and to take
measures to lessen or prevent Stone’s injuries.

After filing suit, Stone was treated three times DBy. Daniel Trahant, a
neurologist’® The Plaintiffs have designated Dr. Trahant as @dtimg physician” witness
under Rule 26(a)(2)(CP In the pretrial order, the Plaintiffsstate he “will testify
regading his treatment of and his observations regagdils. Stone” The Plaintiffs

represent thabr. Trahant was not retained as an expert withasdfor this reasonhe
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did not prepare a Rule 26 expert repdt. Trahant was deposed on September 28,
2016.18

The Government seeks to preclude Dr. Trahant fréfiering certain testimony at
trial.2® The Government argues Dr. Trahant “is not a tregfihysician but one retained
or specially employed to provide expert testimomythis case?9 According to the
Government, during Dr. Treant’s deposition, he gawen opinion regarding causation
based on his review afental records of Dr. Caldwell, Dr. Bastian, Drdbvina, and Dr.
Harris, andof the expert reports of Dr. Guey and Dr. Crow?¥r. Trahant, howeer,
did not prepare a written expert report, which th@vernment contends is required by
Rule 26(a)(2)(Bpefore he may be allowed to expressdpsnion regarding causatiod?
For that reason, the Government contends Dr. Trdahtastimony should be stken, or
alternatively, should be limited taspersonal knowledge difistreatment of Ms. Ston&

LAW AND ANALYSIS

The admissibility of expert opinion testimony isvgoned by Federal Rule of Civil
Procedure 26. Rule 26(a)(2)(B) provides that,Hiétwitness is one retained or specially
employed to provide expert testimony in the casleg¢’ witness must prepare andgrsia
written expert report that includeister alia, a “complete statement of all opinions the
witness will express and the basis and reasonthfamn.” Rule 26 contemplates, however,
that some withesses who offer expert testimony,\berte not specificdyy retained to do

so, need not prepare an expert report. This latéeéegory of witnesses, who are often
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referred to as “noretained experts,” includes treating physicighds$n fact, it is well
accepted that “[t]Jreating physicians are not reqdito sulnit an expert report under
Rule 26.25Without having to provide an expert report, “[a¢&iting physician may testify
to his opinions about a plaintiffs injuries if hisstimony is based on knowledge acquired
during the course of his treatment of the pt#f.”26 However, where a physician’s
testimony “relies on sources other than thosezaddliin treatment, courts have found that
the treating physician acts more like an expert amast submit a report under Rule
26(a)(2)(B).2” Some courts have noted th#te “relevant question” is whether the
“treating physicians acquired their opinions .directly through their treatment of the
plaintiff.”28 A court in the Western District of New York defin¢lde distinction between
retained experts and treating phyaits as follows:

Experts are retained for purposes of trial and tlo@inions are based on

knowledge acquired or developed in anticipatioditgfation or for trial. A

treating physician’s testimony, however, is based the physician[]s

personal knowldge of the examination, diagnosis and treatmenta of
patient and not from information acquired from ddessourceg?

24 See, e.g.Rea v. Wisconsin Coach Lines, Indo. 121252, 2014 WL 4981803, at £3 (E.D. La. Oct. 3,
2014).

25 Butler v. LouisianaNo. 1200420BAJ-RLB, 2014 WL 7186120, at *2 (M.D. La. Dec. 16, 20 X4iting
FED. R.Civ. P.26(a)(2)(B) adisory committee’s notes, 1993 amendment (treatimaglical professionals
may be “called to testify at trial without any ragement for a written report)). “Awritten repo i . . not
required for a treating physician whose testimony @pinions derivdrom information learned during
actual treatment of the patient, rather than frambsequent evaluation as a specially retained expert
Knorr v. Dillard’s Store Servs., IncNo. Civ.A. 043208, 2005 WL 2060905, at *3 (E.D. La. Aug. 22, 5)0
(citing Gray v. Vastar Offshore, IncNo. Civ.A. 041162, 2005 WL 399396, at *1 (E.D. La. Feb. 14, 205
26 Knorr, 2005 WL 2060905, at *3. “A number of courts [hadetermined that a treating physician may
offer testimony as a nonetained expert if the testimony is confined to sbdacts or data the physician
learned during actual treatment of the plaintifRea 2014 WL 4981803, at *2 (citinglorgan v. Chet
Morrison Contractors, InGg.No. 042766, 2008 WL 7602163, at *2 (E.D. La. July 8, 200Berdomo v.
United StatesNo. 112374, 2012 WL 2138106, at *4 (E.D. La. June 11,20LaShip, LLC v. Hayward
Baker, Irc., 296 F.R.D. 475, 480 (E.D. La. 2013im v. Time Ins. C9.267 F.R.D. 499, 502 (S.D. Tex.
2008)).

27Reg 2014 WL 4981803, at *2 (citingaShip 296 F.R.D. at 480Fielden v. CSX Transp., In&482 F.3d
866, 871 (6th Cir. 2007)300dman v. Staples The Office Superstore, L6444 F.3d 817, 826 (9th Cir.
2011)).See also Williams v. Stathlo. 1400154BAJ-RLB, 2015 WL 5438596, at *3 (M.D. La. Sept. 14,
2015).

28 Salas v. United State$65 F.R.D. 31, 33 (W.D.N.Y. 1995).

29Mangla v. Univ. of Rochestegt68F.R.D. 137, 139 (W.D.N.Y. 1996).
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The Government seeks to exclude Dr. Trahant’s estiy regarding causation
becausealthough he was disclosazhly as a treating physian, Dr. Trahant relied on
records from other medical provideasd, apparently, intends to express dypsnion as
to the cause of Ms. Stone’s injuriddhe Government argues that this testimony shbeld
excluded because he failed to provideexpert repot as required bfRrule 26(a)(2)(B)°

Rule 37(c) provideslf a party fails to provide information or identifywitness as
required by Rule 26(a) or (e), the party is nobwakd to use that information or witness
to supply evidence on a motion, at a hegr or at a trial,unless the failure was
substantially justified or is harmles8lin considering whether a violation of Rule 26(a)
is harmless, and therefore whether an expert'simesty should be struck, the Court
considers four factors: “(1) the explanation foetfailure to identify the witness; (2) the
importance of the testimony; (3) potential prejuio allowing the testimony; and (4)
the availability of a continuance to cure such poege.’32

With respect to any failure to identify Dr. Trahaat an expert, Plaintiffs contend
Dr. Trahant is properly designated as a treatingspdian, and does not need to submit
an expert report, because his review of Ms. Stomedical records were part of his
treatment and diagnos?8.The issueraised by tle Government’s motionn limine is
whetherDr. Trahantshould be prohibited from opiningn thecaus of Ms. Stone’s

injuries.34 Dr. Trahant should have submitted an expert repoith respect tohis

30R. Doc. 661.

31FeD.R.CIv.P.37(c) (emphasis added).

32Hamburger v. State Farm Mut. Auto. Ins..C861 F.3d 875, 883 (5th Cir. 200&jiting Geiserman v.
MacDonald 893 F.2d 787, 791 (5th Cit990)).

33R. Doc. 71.

34 SeeHooks v. Nationwide Hous. Sys., LINb. 15-729, 2016 WL 3667134t *3 (E.D. La. July 11, 2016)
(“[T] estimony as to causation or as to future mediadtment has been considered the province of expert
testimony subject to the requirements of sec(@){2)(B).”).
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causatioropinion, but under this scenarithe Court finds such a failure to be harmléss.
The Governmenhad the opportunity to and dalepose Dr. Trahant with respect to his
theory of causation and the extent to which hisew\of othermedical providers’records
influenced that opinio%therebyreducing any prejudice to the Government.
Because this is a bench trial, the Court will allbw Trahant to testify regarding
causationas well as his treatmewnf the Plaintiff “[A] judge in a bench trial should have
discretion to admit questionabtechnical evidence, though of course [she] mws$tgive
it more weight than it deserved/The fact thaDr. Trahantdid not submit a report, and
based his opinion regarding causation on other ipleo¢’ medical recordsyill go to the
weight of the euddence. Attackinghe basis oDr. Trahant’s testimony will be left to the
Government’s vigorous crossxamination and presentation of contrary evide#fce.

CONCLUSION

For the foregoing reasons$T IS ORDERED that the motionin limine is
DENIED.
New Orleans, Louisiana, this9th day of May, 2017

SUSIE MO N
UNITED STATES DISTRICT JUDGE

35SeeFED. R.CIv. P.37(c).

36 SeeR. Doc. 663.

37Thompson v. Rowan Companies,.lMto. 063218, 2007 WL 724646, at *1 (E.D. La. Mar. 6, 2007)

38 The Governmentelieson this Court’s ruling inrParker v. NGM Ins. CoNo. 152123, 2016 WL3198613
(E.D. La.Jun.9,2016). IRarker, defense counsel attempted to convert a treatingigian into a retained
expert by showing him other providers’ medical ret® at his deposition, and asking for an impromptu
opinion. The Court granted the motién limineand allowed the treating physician to present w®jtry
only his opinions with respect to his treatmentlod patient and the medical records generatedrast

of his treatment. Because the facts of this casedéstinguishable, anchog importantlybecause this case
is set for a bench trial, the Coutistinguishes itsuling in Parker.

6



