Granger v. Bisso Marine, LLC et al Doc. 99

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

STEVEN GRANGER * CIVIL ACTION

*

VERSUS * NO. 15-477

*

BISSO MARINE, and * SECTION "L" (3)
BOLLINGER SHIPYARDS *

ORDER & REASONS

Before the Court iDefendant Bollinger's Motion to Excludde Trial Testimony and
Expert Report of Robert Borison, Roc. 69, Defendant Bisso’s Motion to Exclude Borison, R.
Doc. 67, Plaintiff Granger’'s Motion in Limine to Exclude Expert Report and Treagtimonyof
Kenneth Boudreaux, Ph.D., andaidtiff Granger's Motion to Eglude Documents and
WitnessesR. Doc.75. R. Doc. 36 Having reviewed the parties’ briefthe applicable lawand
the statements made at oral argumina,Court now issues this Order & Reasons.

l. BACKGROUND

This case invales a trip and fall asdent aboard the L/B Super Chief,pipelaying
barge owned byDefendant Bisso Marind?. Doc. 362 at }-2. At the time, Plaintifff, Granger
was an employee of Power Dynamit&C, (“PDI”). R. Doc. 362 at 1. PDI was hired by Bisso
Marine to perform the installation of hydraulic/mechahisystems on the Super Chief. R. Doc.
362 at 1.Granger was a member of the crew assigned to the hydraulic/mechanical systems
project.

Bisso Marine also contraactewith Defendant Bollinger Shipyard§'Bollinger”) to
perform renovations and modifications to the Super Chief in preparation for upcabsg

Doc. 362 at 2. The Super Chief was berthed at Bollinger’s shipyard ialidmi_ouisiana, while
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the two contractors performed the work. There was no legal relationship betweesndDI
Bollinger other than that of fellowontractors hired to perform separatevees aboard the
Super Chief. R. Doc. 36-2 at 2.

Bollinger was infucted to remove, refabricatand reinstall the roof of weldingtall
Three one of four separate welding statls the Super Chief. R. Docs. -26at 2; 363 at 4.
Bollinger was not hired to repair, modifgr otherwise renovate the roof of the adjacgtll
Two. After Bollinger reinstalled the roof dbtall Three the new roof waspproximately 2.5
incheshigherthan the roof ofStall Twa creating a gap between ti¢all Threeroof and an
angle iron attached to the roof 8fall Twa R. Doc. 46at 3. The angle iron itself jutted out
approximately 3 inches above the roofS#éll Twa R. Doc. 46 at 3.

Onthe date of the acciderdontractors PDI and Bollingevere both performing work in
the vicinity ofthe four separate welding stall&ranger came albwod the Super Chief in order to
install plumbing in each of the welding stalshis capacity as a PDI employd® Doc. 363 at
4. Granger allegedlgustained injuries aftére trippedwhile walking from the roof oftall Two
towards the roof ofStall Three In his Complaint, Granger alleges thhe replacement of the
Stall Threeroof andthe resulting height differences between the &agd@mcentoofscreated a trip
hazard and claims thalie caught his foot in the gapeated between the angle iron eltiad to
the roof ofStall Twoand the new raised height of the rooftopStéll Three R. Doc. 1 a-3.
However,in his depositionGrangerstated that he believéthe thing that contributed to my
accident washeangle iron[on Stall Twd not being removed propestyand denied thahe gap
created because of the height difference between the two stallcadffouted to the fallR.
Doc. 363 at 8. In another plaaiuringthe deposition, Granger statlee did not knowf his foot

went into thke gapbetween theStall Threeroof and the angle irorR. Doc. 444 at 5.At a third



point in the deposition, Grangstatedthat he could not conceive of any activity by Bollinger
which causear contributed to his injury. R. Doc. 3at9. The case is set for trial to begin on
September 26, 2016.

Several motiongn limine have been filed seeking to exclude certain witnesses and
testimony and to exclude evidence of a prioestir The Court will discuss the applicable law
and the motions in turn.

. APPLICABLE LAW

A. Daubert Legal Standard

Rule 702 of the Federal Rules of Evidence governs the admissibility of e>gigrmioty.
Rule 702 is in effect a codification of the United States Supreme Court’s opinieulvert v.
Merrell Dow Pharmaceuticals509 U.S. 579 (1993)n Daubert the Supreme Court held that
trial courts should serve as gatekeepers for expert testimony @und slot admit such testimony
without first determining that the testimony is both “reliable” and “relevaddt.at 589.

The trial court is the gatekeeper of scientific evideaubert 509 U.S. at 59@t has a
special obligation to ensure that any and all expert testimony meets thedardsald.
Accordingly, it must make a preliminary assessment of whether the negsmnmethodology
underlying the testimony is sciemtilly valid and whether the reasoning or methodology can be
properly applied to the facts in issud. at 592-93. In making this assessment, the trial court
need not take the expert's word for @en. Elec. Co. v. Joings22 U.S. 136, 1471997).
Instead, when expert testimony is demonstrated to be speculative and lacking fifiscien
validity, trial courts are encouraged to excludevibore v. Ashland Chem., Ind51 F.3d 269,

279 (5th Cir. 1998).



In satisfying its “gatekeeper” duty, the Court Wbk at the qualifications of the experts
and the methodology used in reaching their opinions and will not attempt to determine the
accuracy of the conclusion reached by the expert. The validity or correofrtegsconclusions
is for the fact finder to etermineafter theDaubertanalysis

Scientific testimony is reliable only if “the reasoning or methodology uyiderlthe
testimony is scientifically valid,” meaning that such testimony is based on nieedg
methodology and supported by appropriate validation based on what is kbawmnert 509
U.S. at592-93. In Daubert the Supreme Court set forth a rexclusive list of factors to
consider in determining the scientifieliability of expert testimonyd. at 593-95. These factors
are: (1) whether théheory has been tested; (2) whether the theory has been subject to peer
review and publication; (3) the known or potential rate of error; (4) whetherastendnd
controls exist and have been maintained with respect to the technique; and (5) the genera
acceptance of the methodology in the scientific commuldityWhether some or all these factors
apply in a particular case depends on the facts, the expert’s particular expedtides anbject
of his testimonyKumho Tire Co. v. Carmichaeéb26 U.S. 137, 138 (1999).

In addition to the five factors laid out Daubert a trial court may consider additional
factors in assessing the scientifediability of expert testimonyBlack v. Food Lion, In¢.171
F.3d 308, 312 (5th Cir. 1999). Some of these factay include: (1) whether the expert's
opinion is based on incomplete or inaccurate dosage or duration data; (2) whether the gxpert ha
identified the specific mechanism by which the drug supposedly causedeipedatlisease;
(3) whether the expert has unjustifiably extrapolated from an accepted @rienas unfounded
conclusion; (4) whether the expert has adequately accounted for alternateveativpls; and (5)

whether the expert proposes to testify about matters growing directhf oesearch he he



has conducted independent of the litigatiSee, e.g.id. at 313;Moore v. Ashland Chem., Inc.
151 F.3d 269, 249 (5th Cir. 1998)Christophersen v. Allie@ignal Corp, 939 F.2d 1106,
1114 (5th Cir. 1991)Newton v. Roche Labs., In@43 F. Supp. 2d 672, 678 (W.D. Tex. 2002).

Scientific testimony is relevant only if the expert’s reasoning or methodalagybe
properly applied to the facts in issue, meaning that there is an appropriatewiiebethe
scientific testimony and the specific facts the case.Daubert 509 U.S. at 593. However,
scientific evidence is irrelevant, when there is too great an analytical gap betweaatahand
the opinion profferedGen. Elec. Co. v. Joingb22 U.S. 136, 146 (1997).

The party seeking to introduce the expert testimony bears the burden of denmgnstrat
that the testimony is both relevant and reliaMeore, 151 F.3d at 27576. The requirement of
reliability does not strictly bind an expert within the proffered field of eige an expert may
also tesfiy concerning related applicahs of his or her backgroun&latten, LLC v. Royal
Caribbean Cruises LtgdNo. 13673, 2014 WL 5393341, at *2 (E.D. La. Oct. 23, 20(ciing
Wheeler v. John Deere C®35 F. 2d 1090, 1100 (10th Cir. 1991). The focus iondhe result
or conclusion, but on the methodologyoore, 151 F.3d at 27576. The proponent need not
prove that the expert’s testimony is correct, but must prove by a preponderaneesvidence
that the methodology used by the expert was pragper.

B. Federal Rule of Evidence 403

Under the Federal Rulesglevant evidenceis generally admissible, with relevance
defined as having any tendency to make a fact more or less probable than it woultbbetinet
evidence and the fact is of consequentedetermining the action. Fe®R. Evid. 401, 402.
However, “[tlhe court may exclude relevant evidence if its probative value isastibBy

outweighed by a danger of one or more of the following: unfair prejudice, confusingstiss,i



misleading the jur, undue delaywasting time, or needlessly presenting cumulative evidence.”
Fed.R. Evid. 403." ‘Unfair prejudice’ . . . means an undue tendency to suggest decision on an
improper basis, commonly, though not necessarily, an emotional &ed.”"R. Evid. 403
advisory committes note.

1. PRESENT MOTIONS

A. Motions to Exclude Expert Testimony of Robert E. Borison
1. Parties’ Arguments

In Defendant Bisso’s Motion to Exclude Borison, Bisso argues that his tegtshonld
be excluded because it will not assist the trier aft fin understanding the evidence or
determining the facts at issue. R. Doc.-I67at 1. Bisso does not challenge Borison’s
gualifications, but instead contends his report and testimony are unhelpfutdebay relate
solely to commorsense determinatiortBat the trier of fact i€apable ofmaking without any
assistance from exgeestimony. R. Doc. 61 at 78. In support of this argument, Bisso cites to
other decisions within this Court where Borison’s testimony exatudedbecausét “intrude[d]
uponthe domain of common sense matters upon which the Court requires no expericassista
R. Doc. 671 at 9 (citingMarshall v. Supreme Offshore Servs., |iNo. CIV.A. 103198, 2011
WL 6258487, at *2 (E.D. La. Dec. 15, 2011). Bisso also contends that all of Borison’s testimony
relates to causation, which is a determination that should be left to the triet. &?.f®oc. 671
at 12.

Defendant Bollinger also filed a Motion to Exclude Borison. R. Doel.d9ke Bisso,
Bollinger agrees that Borison’s tesbmy and conclusions are matters of common sense that
should be decided by the trier of fact. R. Doc-168t 1. Additionally, Bollinger argues that

Borison's third finding—that Bollinger“failed to abate a tripping hazard that they knew or



should have know existed™—is an improper legal conclusion. R. Doc-B5%t 4. Specifically,
Bollinger argues that this testimomgproperly concludes that Bollinger had a duty to remediate
the alleged hazardous condition.
Plaintiff responds thaDefendants’ criticism®f Borisoris testimony are issues
for crossexamination, and go to the weight rather than the admissibility of his testimony. R.
Doc. 86 at 1. Plaintiff begins by summarizing Borison’s three conclusiordlewd: (1) Bisso
failed to remove or modify theveldged flange from a known walkway on the roof of welding
Stall Two; (2) Bisso failed to provide staitee adequate length leading to Staof and (3)
Bollinger failed to abate a tripping hazard they knew or should have knowadexXstDoc. 86
at 2. Plaintiff explains thathe average lay person would have no knowledged of the safety
standards Borison relied on in reaching these conclusions, thus, his conclusiongirmodytes
would be helpful to the trier of fact. Additionally, Plaintiff disagrees witlBollinger's
contention that Borison’s thirinding embraces a legal conclusion. R. Doc. 86 at 9. Instead,
Plaintiff argueghat a “safety expert’'s opinion about who has a safety responsibility is rgzla le
opinion.” R. Doc. 86 at 10.
2. Analysis

Defendans arguethat Borison’s testimonys not relevant, because the trier of fact can
use common sense to reach the same conclusions. Hotvevegse is more complicated than a
standard slip and fall, and the Court finds Borison’s testimony is relesanmay be helpful to
the trier of factTo be relevant,»ert testimony musssist the trier of fach understanding or
determininga factat issueBocanegra v. Vicmar Serydnc., 320 F.3d 581, 584 (5th Cir. 2003).
Here, the disputed facts reldtethe safety regulations and responsibilities on a welding vessel.

While the average juror may have eofnmonsense” understanding ofregular slipand fall, it



is unlikely a juror has spent time on a welding barge, or dxaerience with the safety
regultions governing such vessels. “[A] court should not allow its ‘gatekeeperbrelgersede
the traditional adversary system, or the jury's place within that systéooKs v. Nationwide
Hous. Sys.LLC, No. CV 15-729, 2016 WL 3667134, at *6 (E.D. La. July 11, 2016).

As Plaintiff explains, Borison has special knowledge and experience evaluatsej ves
safety procedures. While Defendant may be able to show that his conclusions atdasea
on common sense, this goes more to the weight than the ddimissf Borison'’s testimony. As
such, efendants are free tefute this testimony witlfvigorous crossexamination, presentation
of contrary evidence, and careful instruction on the burden of proof.” Daubert, 509 U.S. at 596.

AddressingBollingers argumentthat Borisonmakesimproper legal conclusionghe
Court finds that the testimony at issue does not amount to legal conclusiomsstéadstates
the facts according to Borison. “[A]n expert may never render conclusioasvgfGoodman v.
Harrison Cnty, 571 F.3d 388, 399 (5th Cir. 2009). In his repBudrisonexplains that the angle
iron presented a tripping hazard, and it was not removed or highlighted. This is not @oeimpr
legal conclusion, as it does not intrude on the fact finder's roéppifying the law to the facts.
See Richardson v. SEACOR LifebpatisC, C.A. No. 141712, 2015 WL 2193907, at *3 (E.D.
La. May 11, 2015). While the Court finds Borison’s opinipassDaubertscrutiny, the parties
should be aware that the Court will ndibav Borison to testifyregardingany legal conclusions
at trial

B. Motion in limineto Exclude Testimony of Kenneth Boudreaux, Ph. D.
1. Parties’ Arguments
Plaintiff seeks to exclude the testimony of Dr. Kenneth Boudreaux on the groutds tha

his opinions are based on outdated and therefore unreliable information and that his opinions are



more prejudicial than probative under Rule 403. R. Doel &t 1. First, Plaintiff contends that
Dr. Boudreaux uses the same “coe&idter” report in many of his cases, mgrehanging the
Plaintiffs name for this case. R. Doc. -Ilat 2. Plaintiff contends that Dr. Boudre&ux
calculations regarding Plaintiff’'s work life expectancy are unreliablausxthey are based on a
1986 report from the U.S. Department of Labor. R. Doecl &t 2. Plaintiff argues that this
unreliable datahould require the Court to excluBe. Boudreaux’s opinions und&aubert.R.
Doc. 7%1 at 5. In particdr, Plaintiff avers that the thidyearold data presents “too great an
analytical gap beteen the data and the opiniproffered to be admissible. (quotinGeneral
Electric Co. v. Joiner522 U.S. 136, 146 (1997).

Additionally, Plaintiff contends that Dr. Boudreaux’s testimony is more prepldican
probative and is therefore inadmissible under Federal Rule of Evidence 403. R. Doat 31
Specifically, Plaintiff argues that the age of the data eliminates any probalixeof the report,
andis only offered “for the sake of its prejudicial effect.” R. Doc. 71-1 at 4.

Defendants respanin a joint opposition that Dr. Boudreaux is a widely respected
economist with over fortyive years of teaching experience.Bac. 83 at 1. Defendants contend
that because Plaintiff seeks damages for loss of future earnings, testegarding his potdial
future earnings is relevant to this case. R. Doc. 83 at 2. Defendants point out th&larhtlé&
criticizes Dr. Boudreaux’s reliance on a 1986 report from the U.S. Departméatbof, the
Plaintiff's economic expert “is using older data than that used by Dr. BoudrdRukdéc. 83 at
3. Defendants contend that if Dr. Boudreaux is excluded from testifying based ayetbthas
data, Plaintiff’'s expert must be excluded as well.

In addition, Defendants dispute that Dr. Boudréaugport is merely a “cookie cutter”

report, but aver while economists often use similar standards in calculatingtd)esedi the



calculations in thiseport are unique to the Plaintiff. R. Doc. 83 at 4. Finally, Defendants contend
tha Dr. Boudreaux’s reliance on thirggearold data goes to the weight rather than the
admissibility of his conclusions. R. Doc. 83 at 6.
2. Analysis

“Trial courts have ‘wide discretion’ in deciding whether or not a particulaness
gualifies as an expert under the Federal Rules of EvideHa#den Oaks Ltd. v. City of Austin
138 F.3d 1036, 1050 (5th Cit998); Fed. R. Evid702 However, even if a withess qualifies as
an expert undebaubert, his testimony must still meet the balancing test of Federal Rule of
Evidence 403See United States v. Posa®d F.3d 428, 435 (5th Cir. 199%)nder Rule 403
relevant evidence may be excludéflits probative value is substantially outweighed by a
danger of one or more of the following: unfair prejudice, confusing the issues, misléageling
jury, undue delay, wasting time, or needlessly presenting cumulative evidé&sck.R. Evid.
403.

In applying the foregoing law to the proposed expert testimony of Dr. Boudreaux, the
Court finds thaDaubertis satisfied and Dr. Boudreaux may testify at tfdhintiff argues that a
thirty-yearold report is unreliable, while at the same tinegplaining that Dr. Boudreaux
frequentlyrelies on thisamereport in manysimilar casesAs a general rule, questions relating
to thebases and sources of an exeopinion affect the weight to be assigned that opinion
rather than its admissibility and should be left for the/’gi consideration.’Viterbo v. Dow
Chem. Cq.826 F.2d 420, 422 (5th Cir. 1987) (citibgxon v. International Harvester Co754
F.2d 573, 580 (5th Cin985)).While the Court recognizes there may be questions regarding the
validity of Dr. Boudreaux’s conclusions based on the age of the underlyingtdetds that the

Plaintiff's objection goes to the weight of the evidence as opposeettoodology used by Dr.

10



BoudreauxAny concerns or challenges Plaihhas regarding Dr. Boudreauwsctestimonyor the
weight to be given to his testimonyay be raised during crosgamination
C. Motion in limineto Exclude Documents and Witnesses
1. Parties’ Arguments

It appears that the Plaintiff has been recently arrested for sexual bat@rynadnile.
Plaintiff has filed a motion to exclude any evidence or testimony relating to tinifPsarecent
arrest. R. Doc. 73 at 2. Specifically, Plaintiff argues that any withesses who may testify
regarding this arrest ehld be excluded from Defendahtitness list, and any references to the
arrest should be excluded from trial. R. Doc-37&t 1. According to Plaintiff, a warrant was
issued for his arrest ofpril 13, 2016, after his brother and sistedlaw accused him of sexually
assaulting his niece. R. Doc.-35at 2. Plaintiff explains that since that date, he has not been
charged with the crime. Plaintiff argues that #meestis in no way relevant tthis case, and is
extremelyprejudicial. R. Doc. 78 at 3. As such, he contends that any evidence regarding his
arrest is inadmissible under Federal Rule of Evidence 403. R. Deg.at B. Additionally,
Plaintiff contends that any such testimony would be inadmissible hears®od? 753 at 8.
Plaintiff requests that anyone appearing on Defendants’ behalf should bdy“straftibited
from making any reference to the accusations or ‘criminal records.” R. Be&av 9.

Defendants contend that any evidence regarding the Plaintiff's arrestvanglas any
future incarceration would substantially decrease his earning potemtidherefore damages in
this caseR. Doc. 87 at 1. First, Defendants argue they are entitled to-exassne Plaintiff’s
economist on Plaintiff'sfuture earning capacity if he is incarcerated as a result of these
allegations. R. Doc. 87 at 3. Defendants contend that the jury is capable of objectwehg

this information and “considery [the] evidence for the purpose it is admitted by the Court.” R.

11



Doc. 87 at 4Second Defendants suggest that the Court could issue a limiting instruction that
would prevent any prejudicial effect based on this testimony. R. Doc. 87 at 5. Finally,
Defendants contend that any testimony would not be hearsay, as it would be based on the
witnessesown observations. R. Doc. 87 at 6.

2. Analysis

Under the Federal Ruleslevantevidences generally admissible.gRevanceas defined
as having any tendency to make a fact more or less probablet thaalld be without the
evidence and the fact is of consequence in determining the action. RFEeBvid. 401, 402.
However, even relevant evidence may be exclutiedts probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, confusirggties,i
misleading the jury, undue delay, wasting time, or needlessly preseatmgative evidence.”

Fed. R. Evid. 403. Generally, courts apply this balancingtéedeterminehe admissibility of
criminal convictions However, the evidence at issue in this case is not a criminal conviction, or
even a formal charge. Instead, Plaintiff was arreftedllegations of criminal behavioR. Doc.

75-4.

The Supreme Court has explained tligthe mere fact that a man has been arrested has
very little, if any, probative value in showing that he has engaged in angndistt . . WWhen
formal charges are not filed against the arrested person and he is releasedtmathadiatever
probative force the arrest may have hadnormally dissipated.'Schware v. Board of Bar
Examiners of the State of New Mexi863 U.S. 232, 241 (1957)he arrest at issue here would
be particularly prejudicial in light of its subject matter. Numerous courts witfsrdistrict have
excluded evidence relating to an arrest becausevifince of the arrest itself would be

prejudicial at trial because the arrest did not lead to formal chaldeged States v. Prejean
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429 F. Supp. 2d 782, 790 (E.D. La. 20089lding that while the facts leadj up to the arrest
were directly relevant to the alleged drug trafficking at issue, thet avessunduly prejudicial
under Rule 403 and therefore inadmissibMgintyre v. Bud's Boat Rental, L.L,QNo. CIV.A.
02-1623, 2003 WL 22174236, at *4 (E.D. La. Sept. 9, 2¢63¢luding arrest evidence because
of the “significant danger of unfair prejudice.”).

While this evidence may be relevdat limiting the Plaintiff's future earning capacity,
the Court finds it does not pass the balancing test of Rule 408rdan v. Ensco Offshore Co.
this Court excluded evidence of a crimiainviction despite Defendant’s arguments that the
conviction was relevant to prove the Plaintiff's future earning potential. No. G226, 2016
WL 2864380, at *2 (E.D. La. May 16, 2016jting Mcintyre, the Court explained that even if
evidence related to the Plaintiff's conviction for arson and later aroesbding a felon in
possession of a firearm was relevant to calculating his future earning doserdieevidence did
not pass Rule 403’'s balancing tekt. Because the probative value of the evidence did not
substantially outweigh the danger of unfair prejudice, evidence of the convinticari@st was
excluded from trialld. Here, Defendants make an identical argumesicept the arrest is not
nearly as probative as the conviction Mcintyre, and far more prejudicial. As such, any
evidence or testimony related to Plaintiff's arrest shall be excluded unte463.

IV.  CONCLUSION

For the aforementioned reason$, IS ORDERED that BissoMarinés Motion to
Exclude the testimony of Robert Borison (R. Doc. 67) and Bollinger Shipyard’s Mistion
Limineto Exclude the Testimony of Robert Borison (R. Doc. 69D&8IED .

IT IS FURTHER ORDERED that Plaintiff Granger’'s Motioim Limineto Exclude the

Expert Report and Trial Testimony of Kenneth Boudreaux, Ph. D. (R. Doc BDEN$ED .
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IT IS FURTHER ORDERED that Plaintiff Granger's Motionn Limine to Exclude

Documents and Witnesses (R. Doc. 7SpRANTED.

New Orleans, Louisian#his 6th day of September, 2016.

e &l

UNITED STATES DISTRICT COURT JUDGE
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