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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MCcINTYRE CIVIL ACTION

VERSUS NO. 15-0544

THEODORE SECTION: “G"(1)
ORDER

Before the Court is Defendant Jennifer TheetofMotion to Dismiss for Failure to State
a Claim or, Alternatively, Motion for Summary Judgmehiyherein Theodore requests that this
Court dismiss Plaintiff Ronald Mcintyre’s complabecause the claims therein have prescribed.
Local Rule 7.5 of the Eastern District of Leigina requires that memoranda in opposition to a
motion be filed eight days prior to the date set for hearing on the motion. No memorandum in
opposition to the pending motion, which waseehearing on May 13, 2015, was submitted, timely
or otherwise. Accordingly, this motion eemed unopposed. District courts may grant an
unopposed motion as long as the motion has merit.

Mclintyre, proceedingpro se, alleges that Theodore made false allegations of sexual
harassment against hinin his complaint, which was fiteon February 13, 2015, Mclintyre states
that:

On or about January 27 and 29, 2014 respectively the plaintiff received letters

forwarded him by David Gilmore entitled &tter of Termination” and “Supplement

to January 16, 2014 Termination Letter’tbe letterhead of the Housing Authority
of New Orleans stating that the plafhtivas being terminated for inappropriate
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2 See Braly v. Trail, 254 F.3d 1082 (5th Cir. 2001).
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action with a female employee. Additionally, on February 8th, 2014 the
Administrative Receiver David Gilmore tottle plaintiff thathe had continually
sexually harassed Jennifer Theodore and she taped you.
Mcintyre additionally states that “Ms. Theodore’s actions/comments assisted the Administrative
Receiver David Gilmore in conspiring to terraia the plaintiff’'s employment at the Housing
Authority of New Orleans?According to the complaint, “thactions of the Defendant constitute
the torts of defamation, libel, slander and/or false light invasion of privagcordingly, it appears
that Mcintyre alleges causes of action agairteeodore for defamation, false light invasion of
privacy, and conspiracy.
Theodore argues, correctly, that McIntyre’s claims are presctitizefamation and false
light invasion of privacy are torts under Louisida@, and tort claims are subject to a one-year
prescriptive period. The prescriptive period generally begito run from the date on which the
injury or damage is sustained, even if the pliotily later realize the fukéxtent of his damages.
For defamation claims, the one-year prescriptive period commences when the plaintiff gains

knowledge of the damage-causing publication by the defefddntler Louisiana law, the party

asserting prescription bears the burden of proogasmit is evident from the face of the pleadings
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8 La. Civ. Code art. 3492ce Clark v. Wilcox, 928 So.2d 104, 111 (La. App. 1 Cir. 12/22/05) (citMggins
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delictual in nature and are subject to LSA-C.C. art. 3492’s one-year prescriptive period, which commences to run from

the day injury or damage is sustained.”)).
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that a claim is prescribéefl.

Here, Mclntyre alleges in his complaint that he received a letter on or after January 27, 2014
notifying him that Theodore made a sexual harassment claim against him. Thus, prescription accrued
on any potential defamation or falBght invasion of privacy clai one year later, on January 27,
2015. However, Mclintyre filed the compiain this matter on February 13, 204%\ccordingly,
it is evident from the face of the complaint tMtintyre’s defamation and false light invasion of
privacy claims against Theodore are prescribed.

To the extent that Mclintyre also bringsomspiracy claim against Theodore, that claim must
also be dismissed as prescribed. The Louisiaipagsne Court has held that conspiracy by itself is
not an actionable claim under Louisiana [&Whe actionable element of a conspiracy claim is the
tort that the conspirators agree to pergetand actually commit in whole or in p&trBecause
Mclintyre’s claims for defamation and false lightvasion of privacy are subject to a one-year
prescriptive period, his claim for conspiracy is likewise subject to a one-year prescriptive period and
must be dismissed.

“District courts should not dismiss pro se cdanpts pursuant to Rule 12(b)(6) without first
providing the plaintiff an opportunity to amend, unlgssobvious from the record that the plaintiff

has pled his best cas®B.Although “the definition of a plaintiff's ‘best case’ has been deemed
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‘elusive,” in determining whetheraro se plaintiff has pled his best case, courts generally review
the record to determine whether the plaintiffill state a claim by amending his or her compfdint.
If a pro se plaintiff gives no indication of what matatifacts he would include in an amended
complaint, the district court may exercise its discretion to deny the plaintiff leave to dmasd.
stated above, Mclintyre has failed to opposepdnding motion. Accordingly, based on the record
and the complaint, Mclintyre has failed to icate what material facts he would include in an
amended complaint. Moreover, since his claagainst Theodore have prescribed, the Court finds
that amendment would be futile. Because the Cdumds that Mcintyre has pled his best case
against Theodore, the Court will not grant him an opportunity to amend his complaint.

Accordingly,

IT IS HEREBY ORDERED that Defendant Jennifer To@ore’s “Motion to Dismiss for
Failure to State a Claim or, Alternatively, Motion for Summary JudgnfestGRANTED.

IT IS FURTHER ORDERED that Plaintiff Ronald Mcintyre’s complaint against
Defendant Jennifer TheodoreD$SMISSED.

NEW ORLEANS, LOUISIANA , this _ 13th  day of May, 2015.

N

NANNETTEAJOLIVETTE BROWN
UNITED STATES DISTRICT JUDGE

16 SeeAmanduron v. American Airlines, 416 Fed. Appx. 421, 423 (5th Cir. 2011).
17 SeeKastner v. Lawrence, 390 Fed. Appx. 311, 317 (5th Cir. 2010).
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