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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

MERCATO ELISIO, LLC CIVIL ACTION
VERSUS NO. 15563
JOHN DEVENEY, DEVENK SECTION ‘R” (1)

COMMUNICATION CONSULTING,
LLC, AND CHRIS COSTELO

ORDER AND REASONS

Defendants John Deveney, Dever@mmunicationConsulting, LLC,
and Chris Costello have filed two motions for sunrgnadgment o plaintiff
Mercato Elisio, LLC’s claims. The first motioseekssummary judgment on
the groundsthat plaintiffs claims are barred by the applicaldneyear
prescriptive period.The second motion seelkssimmary judgment on the
merits. In responsdylercao Elisio, LLC has filed motions to strike the
exhibits accompanying defendantwo motionsand has also responded on
the merits For the following reasonghe Courtholds thatdefendants’
prescription exhibitere admissible under the Federal RuleBwaflenceand
denies Mercato Elisio, LLC's motion to strike. Fher, the Courfgrants
defendants’ motion for summary judgmenh groundsof prescription

becausethereis no genuine issue of material fact that each lafnpiff's
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claims accrued and prescription began to run mbentone year before
plaintiff filed this action. The Courtdenies as moot defendants’ motitor
summary judgmenon the meritsand Mercato Elisio, LLC’s related motion

to strikethe exhibits submitted in support of that motion

l. BACKGROUND

Mercato Elisio, LLCfiled suit on February 20, 2015 againdbhn
Deveney, DeveneommunicationConsulting, LLC, and Chris Costello for
improperly influencing the Historic District Landmks Commission for the
City of New Orleans (HDLC) tdail to approvean application filed by
Mercato that was necessary for one of its projédefendant John Deveney
Is an HDLC commissioner, a member of the Fauborgiyey Improvement
Association (FMIA), and the owner of Deven@gmmunicatios. Defendant
Chris Costello is an employee of Deveney Commumacest and an officer of
the FMIAZ2 Deveney Communications is a New Orleans marketingd a

consulting firm3 The FMIAis a neighborhood community organizatibmat

1 R. Doc. 1.
2 Id. at 5
3 Id. at 2, 5.



opposed Mercato’s application, and Deveney Commatioas has, in the
past, performed both paid and unpaid work on betfalhe FMIAA
Mercatoowns propertylocatedat 501 Elysian Fields Avenue in the
Fauborg Marigny neighborhood of New Orlegnsn 2012,Mercato sought
to build out the existingstructures on the Elysian Fields property and
developan apartment buildinglubbed théElisio Lofts.”¢ Fauborg Marigny
Is a designated historic district, and New Orleansnicipal ordinances
requireowners of property situatad such districts to applpr andreceive
a Certificate ofAppropriateness before performing exterior constiarc’
Certificates are granted by th#DLC. After a hearing o August 10, 2012
Mercato’s application for a Certificate of Appropriatenessidd to win a
majority voteof the HDLC, effectively denying the applicatioh Mercato
successfully appealehe HDLCdecision to the New Orleans City Council
and received a conditional approval to begin detiowliand construction in

September 2012.

Id. at 5.

Id. at 3.

Id.

Id. at 4.

R. Doc. 174.

R. Doc. 145 at 34.
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Mercato’s core allegation ihat defendant John Devenglyould have
recused himself from #hdiscussion surrounding the Elisio Loftsject, and
that his failure to do so denied Mercato a faireudDeveney did not actually
vote on Mercato’s Certificate of Appropriateness;Wasout-of-town for a
weddingi® Instead Deveney send letter to his fellow HDLC commissioners
outlining his opposition to Mercatodpplicationand urging theommission
to deny it1* Mercato alleges that this lettemproperlyinfluenced HDLC
members and thereby denied Mercato a fair hearigrcato also alleges
that Costello contributed to drafting the letter.

Mercato arguesthat Deveneyhad a conflict of interesbecause
Deveney Communications had performed paid worktfog FMIA in the
past. he company therefore, according to Mercato, “stéodorofit” if
Mercato was denied its Certificate attcte FMIA was perceived to have won
a public relations battle against tliisio Lofts project’? The complaint
alleges that both Deveney and Costellso “stood to profit,” presumably
through Deveney Communications, if Mercato’s apgutiion failed to win

approval® Based orthispurportedconflict of interest, Mercato hassered

10 SeeR. Doc. 177 at 2.

= Id.
12 R. Doc lat 6.
13 Id. at 89.



claimsagainst the three defendantsder theUnited States and Louisiana
constitutions state tort lawandthe Louisiana Unfair Trade Practices Act
(LUTPA).

Defendantsfirst motion for summary judgment asserts that dll
Mercato’s claims have prescribed. For the follogvireasons, the Court
grants the motion. The Court denies defendami®tion for summary

judgment on the merits as moot.

Il.  LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact amalmhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(ag alsdCelotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether puds as to any material
fact exists, the Courtomsiders “all of the evidence in the record butaef[s]
from making credibility determinations or weighitige evidence.Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 3989
(5th Cir. 2008). All reasonable inferences areawn in favor of the
nonmoving party, but “unsupported allegations ofidalvits setting forth

‘ultimate or conclusory facts and conclusions aflare insufficient to either



support or defeat a motion for summary judgmen®alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at
1075. “No genuine dispute of fact exists if theoed taken as a whole could
not lead a rational trier of fact to find for themmoving party.” EEOC v.
Simbaki, Ltd, 767 F.3d 475, 48(bth Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at trial, the moving party “mustee forward with evidence
which would entitle it to a directed verdict if thevidence went
uncontroverted at tridl Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
126465 (5th Cir. 1991). The nonmoving party can theffiect the motion by
either countering with evidence sufficient to denstmate the existence of a
genuine dispute of material fact, or “showgirthat the moving party’s
evidence is so sheer that it may not persuade e¢hsanable faelinder to
return a verdict in favor of the moving partyd. at 1265.

If the dispositive issue is one on which the nonimmgwarty will bear
the burden of prooét trial, the moving party may satisfy its burden b
merely pointing out that the evidence in the recasdinsufficient with
respect to an essential element of the nonmovintyjgalaim. See Celotex
477 U.S. at 325. The burden then shifts to themaoving party, who must,

by submitting or referring to evidence, set outd@pe facts showing that a



genuine issue existsSee idat 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g., id Little, 37 F.3d at 1075 (“Rule 5 andatedhe entry of
summary judgment, after adequate time for discovemng upon motion,
against a party who fails to make a showing sudfiti to establish the
existence of an element essentathat party’s case, and on which that party

will bear the burden of proof at trial.” (quotirGglotex 477 U.S. at 322)).

1. DISCUSSION
A. Mercato’s Motion to Strike Exhibits Supporting

Defendants’ Motion for Summary Judgment Regarding
Prescription.

The Court first considerdercatds motion to strike the exhibits
accompanying defendants’ motiofor summary judgmentregarding
prescription Mercatocontendsthat defendants have failed to properly
authenticate any of the exhibits. Mercatisoarguesthat Exhibits A, GF,
and H are hearsay.

In response to Mercato’s motion to strike, defentdasubmitted an
affidavit prepared by Joyce Joseph, a Deputy Citphey with the City of

New Orleang4 The affidavit attests to the authenticity tfe exhibits

14 R. Doc. 332.



accompanying defendants’ motion for summary judgmeergarding
prescription’> Mercato argues that the Joseph affidavit is untynaeid the
Court should ignore it.

Under Federal Rule of @ Procedure 56(e);[i]f a party fails to
properly support an asstion of fact . . . the court may: (1) give an
opportunity to properly support or address the;factor (4) issuany other
appropriate order.” The Fifth Circuit has held thdistrict courts have
discretion to permit a party to cure defects indewvice supporting or
opposing summary judgmentSeeStingley v. DeaMar Inc., 347 Fed.
App’x. 14, 20 (5th Cir2009) (“[T]he decision of whether to give partidset
opportunity to remedy material presented for sumynadgment is within
the discretion othe district court); Gordon v. Watson622 F.2d 120, 123
(5th Cir. 1980) (“When summary judgment is inappropriate heseathe
supporting or opposing materials are improper,dts¢rict court has ample
discretion to call upon the parties to remedy thefects, by submitting
affidavits or otherwise.”)see also McMahon v. Digital Equipment Corp.,
162 F.3d 28, 34.6 (1st Cir.1998) (supplemental affidavits in response to
motion to strike cured initial faire to authenticate documents).

Accordingly, the Court chooses to consider the pbasaffidavit in deciding

1 Id.



defendants’motion for summary judgment. In dosilmgthe Court notes that

(1) Mercato has never challenged the authentiaisydistinguished from the

need for an authenticating affidavit, of aeyhibit; (2) the exhibits Mercato

moves to strike are all either public records, doeumts that were produced
to Mercato in a public record®quest or documents created by Mercato’s
counsel; (3) Mercato stipulated to the authentioitgeveral of thesexhibits

in a related state court proceedifignd (4) Mercato had the opportunity to,
and did, brief its oppositiorto the substancef the summary judgment

motion these exhibits support.

Rule 56(c)(4) sets out the requirements for ardaffit used tsupport
or oppose summary judgment. Such affidaviteu’st be made on personal
knowledge, set out facts that would be admissiblevidence, and show that
the affiant or declarant is competent to testifytbe matters statethed. R.
Civ. P. 56(c)(4). Because the Johnson affidavit meets these requmésne
defendants have met their burden podduce evidence suéiient to support
a finding that” each exhibit “is what the propone&fims itis.” Fed. R. Evid.
901. Mercato’s authenticity argument tle@re fails.

Mercato’s hearsay argument fares no betkach of the challenged

exhibits is either subject to a hearsay exceptiois aot hearsayExhibit A

16 R. Doc. 331.



is aletter on City of New Orleans letterhead franNew Orlean®uilding
Plans Examiner, whiclkconfirms the actions” of the HDLC concerning
Mercato’s application’ Theletter is a statement of a public office that sets
out the office’s activities, and it thereforé&alls under the public records
hearsay exception. Fed. R. Evid. 803(8)(A)(19e also Watkins v. Se.
Newspapers, In¢c.163 F. Appx 823, 825 (11th Cir. 2006jupholding
admission of letter from Copyright OfficeQriental Health Spa v. City of
Fort Wayne 864 F.2d 486, 490 (7th Cir. 198&)dldingthatvideo record of
city council meetindell under public records hearsay exception)

As for Exhibits CF, Deverey and Costello rely on these documents
solely to establish Mercato’s knowled@¢ the information contained in
them.18 Because thgeexhibitsarenot offered for the truth of the matter
assertedn them, they are not hearsayfFed. R. Evid. 801(c)(2)see also
United States v. ObregeReyes507 F. Appx 413, 424 (5th Cir. 2013(A
statement that D made a statement to X is not stibgeattack amhearsay
when its purpose is to establish the state of nilmdeby induced in X, such
as. .. having knowledge.” (quoting McCormick on Evidence § 249 (6th ed.

2006)).

17 R. Doc. 174.
18 SeeR. Doc. 17 at 4.
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Finally, Exhibit H is aletter from Mercato’s attorneyto the HDLC
concerningthe theupcoming vote on Mercato’s application for a Cactite
of Appropriatenes® Because the letter is offered against Mercato, aas
made by a party authorized by Mercato to speaklmn dubject, it is not
hearsay.Fed. R. Evid. 801(d)(2)(C);e® alsoHanson v. Waller888 F.2d
806, 814 (11th Cir. 1989 noting that Rule 801(d)(2)(Chas been applied to
allow in evidence statements made by attorneys inepresentational
capacity’); Williams v. Union Carbide Corp490 F.2d 552, 555 (6th Cir.
1986) (“It is the general rule thatstatements made by an attorney
concerning a matter within his employment may ben&asible against th
party retaining the attorney(guotingUnited States v. Margiott&62 F.2d
131, 142 (2nd Cir1981),cert. denied461U.S. 913(1983))).

Because Josepmaffidavit cured any purported authenticity issues
with defendants exhibits, anzecause all of defendants’challenged exhibits
are either not hearsay or fallunder a hearsaym@ime, Mercato’s motion to
strike is demed.

Mercato further requests that if the Court perndiegendants to cure
their summary judgment evidence, Mercato be givemmpaportunityto file a

second opposition to defendants’ motion for summarggment. This

19 R. Doc. 1711
11



request is denied. As noted above, M&D already had the opportunity to,
and did, respond to the substance of defendantgiraent. Further,
Mercato has identified no additional arguments thattends to put before
the Court.

B.Defendants’ Motion for Summary Judgment Regarding
Prescription.

In their motion for summary judgmenteféndants assert that all of
Mercato’s claims are barred blye applicable ongear prescriptive periad
Mercato, however, insists that its claims did notrae until February 20,
2014—exactly one year Here this case was filedwhen Mercatobecame
aware that Costello had aided in the drafting of®eey’s letter to the HDLC.
Mercato further argues that defendants’ dant constituted a continuing
tort, andthat, even if its claims accrued earlier, the prescuptperiod is
tolled by the doctrine ofcontra non valentem agere nulla currit
praescriptia

Mercato bring claims (1) under42 U.S.C. § 1983or violation of
Mercato’s Fourteenth Amendment right to due procédsunderarticle |,
section 2 of the Louisiana Constitution which guateesdue process, (3) for
negligentor intentional tort, and (4) under the Louisianaféin Trade
Practices Ac(LUTPA). The Courfirst considers the Section 1983 claim, and

then the state claims.

12



a.42U.5.C§1983

Although Section 1983 provides a federal cause abactthe law
borrows the statute of limitations applicable todm-state personahjury
torts. Wallace v. Katp 549 U.S. 384, 387 (2007). “In Louisiana, the
applicable statute is Louisiana Civil Coddiele 3492, which provides for a
oneyear prescriptive period from the date of injurydamage.Treadwell
v. St. Tammany Par. Jab99 F. App’x 189, 190 (5th Cir. 2015). Although
the period of limitation is set by state law, “taecrual date ofa 8§ cause
of action is a question of federal law thanhist resolved by reference to state
law.” Wallace 549 U.S. at 388 (emphasis in the originalnder federal
law, a claim generally accrues the moment the pitiipecomes aware that
he has sufferedn injury or has sufficient information to know thlae has
been injured and that there is a connection betweisninjury and the
defendant’s actionsWashington v. TexDept. of CriminalJustice No. 15
20369, 2016 WL 3563933, at *1(5th Cir. June 3016)(internal quotations
omitted) see alsoGartrell v. Gaylor, 981 F.2d 254, 257 (5th Cir. 1993)
(“Under federal law, a cause of action accrues whenpiaintiff knows or
has reason to know of the injury which is the badighe action”).

As noted dove, Mercatanaintainsthat its claims did not accrue until

it learned of Costello’s involvement in drafting @ey’s letter to the HDLC.

13



As an initial matter, a plaintiff need not know tltentity of every potential
defendant in order to start the prescription cloSke, e.g.Jacobsen v.
Osborne 133 F.3d 315, 319 (5th Cir. 1998) (Section 19&3®¢ accrued as to
all defendants when plaiiff was injured, not years later when plaintiff
learned identity of additional defendants). Mercargues, however, that
until it learned of Costello’s specific role in dtimg the letter, it “could not
have known of the involvement of the FMIA in cgtnucting the letter, and
therefore [could] not have comprehended the sulisth@conomic interest
involved.™0

This argument is undermined by Mercato’s own alteas. Mercato’s
theory of improper influence, as outlined in itswplaint,appears to ruas
follows: (1) John Deveney is both a voting membgthe HDLC and the sole
owner of Deveney Communications; (2) Deveney Cominations has, in
the past, performed paid work for the FMIA; (3) thlMIA publically
opposed the Elisio Lofts project; and (4) Deveneyni@unications would-
in some unspecified waybenefit financially” if the FMIA'S opposition to
the Elisio Lofts project was successful. Devenayder Mercato’s theory,

should have recused himself, and, although he didactually vote on the

20 R. Doc. 35 at 9.
14



project, the letter Deveney sent to his colleaguessttuted improper
participation in the debate and discussion of thedter.

It is unclear what, if anything, Costello adds b@tpurportedscheme
Mercato provides no reason why,Deveney Communications improperly
sought to influence the HDLC vofer its own profit that influence would
have to come from Costello, a mere employee antbedif the offending
letter, and not Deveney himself wlomvnsDeveney Communications and
wrote the letter under hmvn name.Mercato, in fact, alleges that both John
Deveney and Deveney Communications “stood to prtoifit Mercato’s
applicationwas unsuccessfitl It alleges that Deveney himself had a “duty
to recuse himself and not to participate in debatediscussion on the
matter” of Mercato’s applicatio”2 Mercato’s allegedinjury therefore
occurred when Deveney wrote and sent a letter taElBhembers, anthe
commissiondid not approveMercato’s application. Even if Costello had
taken no part in the draftind the letter the injury would remain the same.
Accordingly, Mercato’s causef @ction arose for purposes oé&ion 1983
when Mercato knew both th4t) Deveneyhadsent the letter to the HDLC

commissioners, and (Deveney, Deveney Communications, ame FMIA

21 R. Doc. 1 at 89.
22 Id. at 7.
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were connected in the ways described abé\gr.the reasons outlined below,
the Court finds thathe claim accruedo later than April 19, 2013.

Mercato does not dispute that it received Devenleyter to the HDLC
commissioners on April 19, 2018 response to public records requeso
the City of New Orleans Mercatotherefore knew ofheletter no later than
that date which is more thamne year before it filed suit on February 20,
2015 Defendants providurtheruncontrovertee@dvidence that Mercato was
aware—and suspiciousof the connection between Deveney, Deveney
Communicatiorong before it received Deveney’s letter from thgyC

In a letterto the HDLCdated August 7, 20*2days beforeahe HDLC
voted onthe Elisio Lofts applicatiorcounsel for Mercat® outlined the
“substantial concerns” of his client “with regard tertain Commission
members consideringhe Elisio Lofts] projed.”?> In the letter, Mercato’s
counsel allegeghat Deveney has not recused himself “despite obvious
conflicts of interest2 andstateshat‘[i]t is well known that Mr. Deveney

communications firm, Deveney Communications, hadqgened both paid

23 R. Doc. 1#2; R. Doc. 176.

24 For purposes of prescription, knowledge of Mercatattorney is
imputed to MercatoSee, e.g., Veal v. Gera@3 F.3d 722, 725 (2d Cir. 1994)
(plaintiffs Section 1983 claim timbarred because his attorney knew of
injury outside threg/ear statute ofilitations period).

25 R. Doc. 1711 at 1.

26 Id.
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and pio bono marketing and communications work for thelAM . ."27 The
letter goes on to allegahat “[a] simple internet search for ‘Deveney
Communications FMIA produes links that further evidencethe
associatiorbetween Deveneandthe FMIA. 28

In anotrer letter dated January 4, 2013, an attorney for Mercato
writes:

It has come to my attention that the Historic Distttandmarks
Commission (“HDLC”) may have violated the due pregseights
of Mercato Elisio LLC in failing to afford impartiaeview and
basic fairness in connection with the HDLC's reviek this
company’s application for a certificate of appraeness . . .

In particular, we have received multiple documeaisl other
information which may suggest that Commissioner roh
Deveney mayhave inappropriately or unethically influenced or
manipulated the HDLC's review of and its August 20,12 vote
regarding this application. This conduct undernsinghe
integrity of the administrative process and the antant public
trust afforded to th&lDLC.29

Because Mercato’s purported injury is based on ¢benection between
Deveney, Deveney Communications, atieé FMIA, and the August 7and
January 4dletters demonstratéehat Mercato was aware dhat connection

when it received Deveney's letter frothe City of New Orleansthe

27 Id. at 2.
28 Id.
29 R. Doc. 1710 at 8.
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uncontroverted evidence before the Court showsMetato'sSection 1983
cause of action accruetb later thampril 19, 2013

Although Mercato’s action accrued in 20,18hat does not end the
inquiry. Mercato’'sclaims may sill be viable if the prescriptive period was
tolled. Louisiana law governs tolling of Mercato’s €tion 1983 claim.
Wallace v. Katp549 U.S. 384, 394 (200 )We have generally referred to
state law for tolling rules, just as we have fortlength of satutes of
limitations.”); Rubin v. (Koren, 644 F.2d 1023, 1025 (5th Cir. 1981)
(“[Flederal courts, in 81983 actions, must not only apply the appropriate
state statute of limitations, but also must applg applicable state rule for
tolling that statuteof limitations”).30 Mercato argues that its claims are
tolled underthe equitable doctrine @bntra non valentem

In Louisianacontra non valentemwvorks “[tjo mitigate the occasional
harshness of prescriptive statutes . .Rrévo v. State ex reDept of Pub.
Safety & Corr. Div. of Prob. & Parolel87 So. 3d 395, 398 (La. 2015)he
doctrine “only applies in ‘exceptional circumstaseRenfroe v. State ex

rel. Dept of Transp. &Devy.809 So.2d 947,953 &.2002) (quoting La. Civ.

30 Although state tolling provisions generally goveSaction 1983 claims,
they may not be applied im manner “inconsistent with the poies
underlying 8 1983 . . .” Rotella v. Pedersonl44 F.3d 892, 897 (5th Cir.
1998). Mercato makes no argument, and the Couet seo basis for
concluding, that Louisianlling law runs afoul of Section 1983 in this case.

18



Codeart. 3467, Official Revision Comment (§)and “the party who asserts
the benefit otontra non valentenbears the burden of proving its requisite
elements and applicabilityM.R. Pittman Grp., L.L.C. v. Plaguemines Par.
Gowvt, 182 So. 3d 312, 319 (La. App. 4rC2015). There arefour factual
situationsin which contra non valentemmay toll the prescriptive period
(1) where there was some legal cause which prewetite courts
or their officers from taking cognizance of or agion the
plaintiff's action; (2) where there was some condition codiple
with the contract or connected with the proceediwgsich
prevented the creditor from suing or acting; (3)amathe debtor
himself has done some act effectually to preverdg theditor
from availing himself of hiscause of action; or (4) where the
cause of action is neither known nor reasonablykanme by the
plaintiff even though plaintiffs ignorance is notduced by the
defendant.
Lomont v. Bennettl72 So. 3d 620, 637 (La. 2015)ere Mercato invokes
the third category, and alleges that Deveney activelycealed Costello’s
involvement in drafting the letter to the HDLC conswsioners.
ThelLouisianaSupreme Court has described three elem#dras‘must
be establishedfor the thirdcategory ofcontra nonvalentemto apply: (1)
the defendant engages in conduct which rises toléhel of concealment,
misrepresentation, fraud or ill practice; (2) theefehdant's actions
effectually prevented the plaintiff from pursuingcause of action; and (3)
the plaintif must have been reasonable in his or her inactierevq 187So.

3d at 39899. Even assuming that Mercato has raised an isStet as to

19



whether defendants engaged in concealment, iteneldails to satisfy the
second andhird requirements. As ried above, Mercato’'mjury is not
dependent on Costello’s involvement. Even if defents concealed
Costello’s involvement, this did not prevent Merc&tom bringing its claims
against Deveney and Deveney Communications. Fer 4ame reason,
Mercato’s failure to bring suit was unreasonablkecause Mercato cannot
meet its burden to show that the “exceptional” dime of contra non
valentemapplies, Mercato’s claims are not tolled.

Mercato’s finalargument to resist the applicatadiprescription is that
defendants have engaged in a “continuing violatibp'blocking Mercato’s
access to public records concerning the HDLC w&teThe Louisiana
Supreme Court defines a continuing violation orttas one Where the
operating cause of injury is a continuous one anggyrise to successive
damages.Miller v. Conagra, Inc. 991 So. 2d 445, 45¢La. 2008). A
plaintiff asserting a suspension or interruption pofescription has the
burden of demonstrating that the defendamrbnducts a continuing tort.
In re Med. Review Panel for Claim of Mosé@88 So. 2d 1173, 1177 (La.
2001).Here, Mercato’s alleged jary occurred when its applicatidailed to

win approval before thelDLC. Mercato has pointed to nothing about this

31 R. Doc. 35 atl0-11.
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act, a single vote occurring in 20Xhatsuggests a continuing torSee d.
(“[A] continuing tort is occasioned by unlawful a&¢tnot the continuation of
the ill effects of an original, wrongful act.”). veén if defendants did attempt
to conceal Costello’s role, those actions are notoatinuation of the
“‘operating cause” of Mercato’s injuryhe continuing tort doctrine therefore
doesnot apply to Mercato’s claimsBecause Mercato’s Section 1983 claim
accrued no later than April 19, 2013, Mercato fildt nearly two years later
in February 2015, and neitheontra non valentenmor the continuing tort
doctrine apply, Mercato’s Sectiod983 claim is barred by liberative
prescription.

Finally, the Court notes thatven if Mercato'snjury were dependent
on Costello’sinvolvementthatalonewould not be enough to saiercato’s
claimsfrom prescription The Fifth Circuit has held that when circumstances
suggest “it would be appropriate” to investigatpa@ential cause of action
under Section 1983, plaintiffs “acquiref duty to exercise reasonable
diligence to discover their cause of actibhongoria v. City of Bay City,
Tex, 779 F2d 1136, 1139 (5th Cir. 198p3%ee alsoGartrell v. Gaylor, 981
F.2d 254, 257 (5th Cir. 1993)Under federal law, a cause of action accrues
when the plaintiff knowsr has reason to knowf the injury which is the

basis of the actiofi.(emphasis added)).In his August 7, 2012etter,

21



Mercato’s attorney noteswhile listing Deveney’s alleged conflicts of
interest—that “Costello, the former President of the FMIA and dsrrent
Treasurer, is also the CFO of Deveney Communicati8hAn email, also
produced ly the City of New Orleans to Mercato on April 190 I3 33 shows
that Deveney shared a draft version of his leti@pasing the Elysian Fields
project with Costello the day before Deveney sentta the HDLC
commissioners4 Because Mercato was already swspiis of Costello’s role
in influencing the HDLC commission, and knew thatstllo had received a
pre-release draft of Deveney’s lettéhe uncontroverted evidence before the
Court shows that Mercato had “reason to know” tGastello conributed to
drafting Deveney’s letter to thePLC no later tharpril 19, 2013.Mercato’s
Section 1983 claim is therefore prescribed eveasfMercata@ontendsthe
claimis dependent on Costello’s involvement

b. State Claims

In addition to its Section 1983 claimdercato brings claims under the
Louisiana constitutionstate tort law, and LUTPAUNIlike the Section 1983
claim, state law controls when these claimscrue Mercato’s tort and

constitutional chims fall under Louisiana’s ongear prescription for

32 R. Doc. 1711 at 2(citations omitted)
33 R. Doc. 332 at 2
34 R. Doc. 178.
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delictual actions.SeelLa. Civ. Code art. 349240gg v. Chevron USA, Inc.
45 So. 3d 991, 1002 (La. 201(prt), Sims v. New Orleans Ry. & Light Co.
134 La. 897 (La. 1¥4) (constitutional). Accordingly, for these claims,
“prescription commences to run frahe day injury or damage is sustained.
La. Civ. Code art. 3492. “Damage is considered &wvehbeen sustained,
within the meaning of the article, only when it hasnifested itself with
sufficient certainty to support accrual of a caw$action.” Cole v. Celotex
Corp. 620 So. 2d 1154, 1156 (La. 199Prescription, howevefdoes not run
against one who is ignorant of the factgon which his cause of action is
based, as long as such ignorance is not willfugligent or unreasonable.”
Wimberly v. G&ch, 635 So. 2d 206, 212 (La. 1994)

Here, aexplainedabove, Mercato'svas aware of the facts upon which
its cause of action is based no later than Aprjl2013. As furthenoted
above, Mercato has failed to demonstrate tdattra non valoremapplies
beyond this dateor that defendants’ conduct constitutes a contiguort.
Mercato’s state tort and constitutional claimere therefore barred by
prescription

Finally, the Court considendercato’s LUTPA claim.LUTPA provides
that a private action “shall be prescribed by oraryrunning from the time

of the transaction or act which gave rise to tlghtiof action.” LaRev.Stat.

23



8§ 51:1409(E).“The prescriptive period for a private action puasa to
LUTPA is peremptive [and n]othing can interfere with the rungiof a
peremptive period.Zeigler v. Hous. Auth. of New Orleard8 So. 3d 442,
451(La. App. 4 Cir.2013); see also Tubos de Acero de Mexico, S.A. v. Am.
Int'lInv. Corp, 292 F.3d 471,481 n.4 (5th Cir. 2002) (“Louisiacvaurts have
interpreted [LUTPA's time] period to be peremptive rather than
prescriptive.”). A peremptive time period, is not subject to suspems
interruption, or renunciatior§tate v. Mclnnis Bros. Consti7.01 So2d 937,
939 (La.1997) citing La. Civ.Code art. 3461), and the doctrinecohtra non
valentum does not apply. Tubos de Acero0292 F.3d at 481 n.4.The
continuing tort doctrinanay, however, extend peremptive period.ld. at
482.

Under LUTPA, “[tlhe date of thealleged wrongful act begins the
running of the prescription, even if the plaintwas unaware of the att.
Zeigler, 118 So. 3d at 452. Here, Mercato’s claimed igjig the non
approvalof its application before the HDLC, so any wrongfudts that
contributed to that injuryccurred, at the latest, at the timdloé HDLC vote
in August 2012. As noted aboveMercato has failed to demonstrate that
defendants engaged incantinuing tort. Mercato’s LUTPA claimtherefore

becameprescribedn August 2013
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C.Defendants’ Motion for Summary Judgmen on the
Merits, and Mercato’s Related Motion to Strike.

Because it finds that all of Mercato’s claims aregcribed, the Court
need not rule on defendants’motion fsrmmary judgment on the merits or

Mercato’s reléed motion to strike Both motions are denied as moot

IV. CONCLUSION
For the reasons above, the Court DENIES Mercatasiom to strike
exhibits to defendants motion for summary judgment regarding
prescription. The Court GRANTS defendants’ motidor summary
judgment regarding prescription. The Court DENESMOOTdefendants’
motion forsummary judgment on the merits ancidato’s related motion

to strike

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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