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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN RE: CIVIL ACTION

QUINSTON T. COLEMAN and No. 15-569
YOLANDA A. COLEMAN

Debtors Section “C”

QUINSTON T. COLEMAN and

YOLANDA A. COLEMAN BANKRUPTCY CASE NO. 14-11636

V.

BARCLAYS CAPITAL, PLC, ET AL ADVERSARY PROC. No. 14-1046
OPINION

Before this Court is an Appeal frondanial of two motions for dismissal in a
bankruptcy adversary proceeding by the Uniéates Bankruptcy Court for the Eastern
District of Louisiana (“the Bakruptcy Court”) in favor oPlaintiff-Debtors, Appellees
Qunston and Yolanda Coleman (“Appellees”). Rec. Doc. 3. Defendants-Appellants
(“Appellants”) appeal the Bankruptcy Courtlenial of their First Motion to Dismiss and
Second Motion to Dismiss (“Motions to Dismiss”). Rec. Doc. 9 at 21-22. The Court has
appellate jurisdiction pursuant to 28 U.S8158. This Appeal is before the Court on the

briefs, without oral argument. After reviewingethriefs of the parties, the record in the

1 The Appellants are: Barclays Capital Real Estate; Ocwen Loan Servicing, LLC; Seneca Mortgage
Servicing, LLC; Mortgage Electronic Registration Systems, Inc.; Christiana Trust as TrusteeRof AR
Trust 2; The Bank of New York Mellon Trust Compail.A., as Grantor Triee of Protium Master
Grantor Trust (“BONY”); EquiFirsCorporation (“EquiFirst”); HomEq Servicing (‘HomEQg"); and
Statebridge Company, LLC (“Statebridge”).
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case, and the applicable law, the Court fitidg the judgment of the Bankruptcy Court
should be AFFIRMED IN PART and REVERE®D IN PART for the following reasons.
l. Background

According to the Appellees’ First Aamded Complaint, on November 5, 2007,
they purchased their home at 7432 Silveradeddn Marrero, Louisiana with financing
through a Note and Mortgage in favor of EquiFirst Corporation in the amount of
$224,170 (“the loan”). Bankr. Adv. Rec. Doc. 31 at  17. Unbeknownst to the Appellees,
the home mortgage loan traesked ownership between seafeholders and eventually
into the hands of Statebridge, which adtladard insurance the account although the
Appellees already maintained their own hazard insurddcat 1 21-23. Because of the
duplicative insurance, the Appellees’ midgtpayments increasl significantly.ld. at
1 24. According to Appellants, on Februdry?2012, the Appellees fdailted on the home
mortgage loan and did not cure the defaftir receiving notice from Statebridge. Bankr.
Adv. Rec. Doc. 37 at 1 11-13, 72-75, Ex. 7. Appellees requestaxh accounting of
the loan and explanation for the increasesyalsas refinancingr a mortgage loan
modification. Statebridge either denied dtefd to respond to these requests. However, it
assured that it would not pursue foreal@son the home until it could produce the
original home mortgage note. BanRdv. Rec. Doc. 31 at §{ 25-30.

On June 26, 2012, an Assignment of Moggd'Assignment”) was filed in the
public records of Jefferson Parish, which purpottettansfer interest in the mortgage to
BONY c/o Statebridgdd. at  32. However, the Appellees point to several irregularities

of the Assignment and allenge its credibilityld. at 7 33—-34.



On September 13, 2012, BONY, claimingd® the holder of the Note and
Mortgage, sought foreclosure on the Colemsdrdme by filing an Executory Proceeding
in Louisiana state courd. at { 35. On September 18, 20 state court issued an
order commanding the seizure and sale eftbme by the Jefferson Parish Sheriff.
Bankr. Adv. Rec. Doc. 37 at {1 16,72-75, #xOn September 27, 2012, a writ of seizure
and sale was issued by the Statairt directed to the Sherifd. at 1 17, 72-75, Ex. 10.
On October 26, 2012, the Sheriff served the Alpps with a notice of seizure and sale.
Id. at 17 18, 72-75, Exs. 11, 12.

The Foreclosure Sale was origigadet for December 19, 2012, but was
subsequently continued and then reseiaril 24, 2012. Bankr. Adv. Rec. Doc. 31 at
137-39. The Appellees, through counsel, féel@mporary restraining order and request
for injunctive relief, challenging the authentycof the Assignment, the adequacy of the
verification of BONY’s attorey, and the accuracy ofglamounts that BONY claimed
were owing. Bankr. Adv. Rec. Doc. 37 at BA, p. 4. In addition, they stated several
reconventional demands, citing wrongful us@xécutory process, violations of the
Louisiana Unfair Trade Practices and Coneurotection Law, and failure to provide
proper noticeld. at 5.According to the Appellees, the merits of this filing were never
reached because they and BONY settledchtttion. Bankr. Adv. Rec. Doc. 31 at § 41.
The Appellees claim that under the settlemtrey were to be provided a loan
modification. However, Stateldge subsequently deni¢gide modification. BONY reset
its foreclosure petition without notice to th@pellees, and set the sheriff's sale for June

18, 20141d. at 11 42-50.



Seven days after the sale of theint® the Appellees filed for Chapter 13
bankruptcy in the Bankruptcy Court. Bankdv. Rec. Doc. 31. On or about October 24,
2014, BONY sold the home to Christiana Trust. Bankr. Adv. Rec. Doc. 37 at | 28, fn. 12.
The Appellants filed a motion to dismiss the complaint and then a second motion to
dismiss the amended complaint. BankdvARec. Doc. 26. On February 5, 2015, the
Bankruptcy Court orally dead both motions. Bankr. Adv. Rec. Doc. 46. The Appellants
now appeal the Bankruptcy Court’s denial. Rec. Doc. 9.

. Standard of Review

The standard of review for a bankruptgypeal by a distriatourt is the same
when a court of appeals revisw district court proceedinm re Killebrew 888 F.2d
1516, 1519 (5th Cir.1989). Accordingly, tB®urt reviews the Bankruptcy Court's
conclusions of lavde novofindings of fact for clear errpand mixed questions of law
and factde novo. SeEed. R. Bankr. P. 8018) re Nat'l| Gypsum Cp208 F.3d 498, 504
(5th Cir. 2000). A districtaurt will only reverse the Banlgptcy Court's finding of facts
if, upon review of the entireecord, the court is left i the “definite and firm”
conviction that the Bankruptcy Court erréddderson v. City of Bessemer City0Q U.S.
564, 573 (1985). The burden is on the appelamemonstrate that the Bankruptcy
Court's findings are clearly erroneolrsre Drehsen190 B.R. 441, 442 (M.D.Fla.1995).
A motion to dismiss under Rule 12(b)(6) maydgsanted when a complaint fails to allege
"enough facts to state a claim to e¢lihat is plausible on its faceBell Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007). "A claim has &@lausibility when the plaintiff
pleads factual content that allows the coudraw the reasonable interference that the

defendant is liable fahe misconduct allegedAshcroft v. Igbgl556 U.S. 662, 678



(2009). The well-pleaded factual allegationshe complaint, taken as true, must raise
the plaintiff's right to recoveabove the speculative lev&wombly 550 U.S. at 555-56.
Facts from which the court could infer themm@ossibility of liabiity will not suffice.
Ashcroft 556 U.S. at 678 (quoting Fed. R. Civ8fa)(2)). A fortiori, a complaint may be
dismissed when it appears beyond doubt thantifacan prove no set of facts that would
entitle him to prevailTwombly 550 U.S. at 560-61.

On a motion to dismiss, the court must takevell-pleaded factual allegations of
the complaint as true and draw all reasoaaflerences in favor of the plaintith re
Katrina Canal Breaches Litigatigt95 F.3d 191, 205 (5th Cir. 2007). Nevertheless,
"conclusory allegations and unwarranted déidus of fact are not admitted as true,
especially when such conclusions apatcadicted by facts disclosed by a document
appended to complaintAssociated Builders, Inc. v. Alabama Power,GO5 F.2d 97,
100 (5th Cir. 1974).

1. Law and Analysis

The Appellants argue that dismissal sldodve been granted on several grounds,

which the Court addresses below.
a. Rooker-Feldmamloctrine

The Appellants first argue that tReoker-Feldmaidoctrine deprives the
Bankruptcy Court of subject matter jurisdatito consider the Coleman’s challenges to
the foreclosure sale. Rec. Doc. 9 aRBoker-Feldmain essence provides that “inferior
federal courts do not have the power todify or reverse statcourt judgments.”
Reitnauer v. Texas Exotic Felifreund., Inc. (In re Reitnauerl52 F.3d 341, 343 (5th

Cir. 1998). TheRooker-Feldmamloctrine deprives federaburts of subject matter



jurisdiction in “cases brought by state-cdoders complaining of injuries caused by
state-court judgments rendered beforedisérict court proceedings commenced and
inviting district court review and rejection of those argumentarher v. Cade354
Fed.Appx. 108, 111 (5th Cir. 2009) (quotiBgxon Mobil Corp. v. Saudi Basic Indus.
Corp,, 544 U.S. 280, 284, 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005)). Even if a plaintiff
asserts claims not raised in the state goateedings, if these claims are “inextricably
intertwined” with astate judgment, theRooker-Feldmarpars the federal court’s review.
Id.

The Appellants argue that the Appelleeséalleged injuries that were either
caused by or were inextricably intertwineth the State Court’s Foreclosure Action.
Rec. Doc. 9 at 25. The Appellants claim ttieg issues raisad the First Amended
Complaint would require the Banlptcy Court to review the aohs of the State Court in
violation of theRooker-Feldmamloctrine.ld. These issues include (1) whether BONY
had standing to initiate the foreclosure awtfi(2) the seri¢ing of the I@an, and (3) the
amounts due on the loan as settfontthe Foreclosure Petitiold. Bankr. Adv. Rec.

Doc. 31 at 1 54-69, 71, 77-81, 97-103, 107. Ating to the Appellants, “The

Appellees’ chapter 13 bankruptcy plan cangoforward unless the Bankruptcy Court
sets aside the Foreclosure Actj thereby acting as an appellate court for the State Court
proceeding.” Rec. Doc. 9 at 25.

The Appellees reply that undire Fifth Circuit’s holding iffruong v. Bank of
Am., N.AtheRooker-Feldmaioctrine does not necessarily deprive the Bankruptcy
Court of jurisdiction when considering s of action connected to foreclosure by

executory process. Rec. Doc. 11 at 9Tinong the Fifth Circuit considered a case in



which the plaintiff-appellantGlory Truong, brought an aot in federal court against
Wells Fargo Bank, N.A. (“Wells Fargo”) and Bank of America, N.A. (“BOA”) for
alleged violations of federal law that résd in the wrongful foreclosure on her home.
717 F.3d 377, 379 (5th Cir. 2013). Truong clairtteat Wells Fargo—which had filed a
state court “Petition for Mortgage ForeclosuBy Executory Process Without Appraisal”
as to Truong’'s home—had attached to thitipa a note that had not been properly
endorsed and an affidavit that had not baetmenticated, depriving Wells Fargo of
standing to seek executory procddsat 380—81. Truong also claimed that BOA had
misled her into believing that it would prosdser application for a loan modification and
that the foreclosure process would be stgyautling its consideratn of her application,
causing Truong to forego challenging Wellsdg€as petition and the authenticity of its
documentationid.

The Fifth Circuit held thaRooker-Feldmamlid not bar the distt court’s review
because Truong “did not seek to overturn the state-court judgment, and the damages she
requested were for injuries caused by thekbaactions, not injugs arising from the
foreclosure judgmenttd. at 383. The Fifth Circuit reasoned tiRaioker-Feldmamloes
not apply if the federal court it being asked to review@neject a state court decision
arising out of judicial proceedings andtie source of the federal plaintiff's alleged
injury is not an allegedlyreoneous decision by a state dptut rather an allegedly
illegal act by an adverse partyl. at 382—83. Thus, the Fiftbircuit concluded that
Truong had brought “independent claims” unBeoker-Feldmand. at 385.

In the instant cas¢he Appellees alleganter alia, that BONY misrepresented to

them and the Court that they owned the Hdhmetgage Loan, that they would settle the



Foreclosure Action, that they would grang thppellees a loan adification, and that
Statebridge would not pursuerézlosure until it could prode an original copy of the
Mortgage Note to the Appellees. Bankr. A&ec. Doc. 31 at § 71. Thus, the Appellees
allege that, likelruong the Appellants’ misrepresentati misled the state court into
thinking the executory process was autheaid caused them to forego their opportunity
to dispute the authenticity of the evidenoel aaise other objections in the state court
proceedingsTruong 717 F.3d at 383. Moreover, like Truong, the Appellees in their
Amended Complaint do not ask the Bankruptou @ to review and reject the state court
proceedings, but rather seek to challengattens of the Appellants. The source of the
Appellees’ injuries are alleged have originated with thAppellants’ actions, not the
state court judgment. Although Appellants argue Tmabngis distinguishhle, the Court
does not find meaningful distinctions betwn the type of misconduct alleged and the
relief sought inTruongthat would require a different outcome.

The Appellants urge that théfth Circuit’s holding inMagor v. GMAC Mortg.,
L.L.C, 456 Fed.Appx. 334 (5th Cir. 2011) is applicable, rather Tmaong In Magor,
the Fifth Circuit found thaRooker-Feldmartarred the districtaurt’s consideration of a
plaintiff's action for an enjoinment of@eexisting state judgmethat granted the
defendants an “Order to Proceed with NobE&oreclosure Sale and Foreclosure Sale.”
Id. at 335—-336. The Fifth Circuit wrote that “Btar's contentions implicate the validity
of the state foreclosure judgment, and shestsal determinations that would allow her
to retain possession of her homiel” It found that as a rekuher claims required
reversal of the state court’s foreclosure juégtrand that reversalas in fact the object

of her claim, rendering the action “inextridgintertwined” with the state court’s



judgment.ld. at 336. Here, the Appellees do not seeketain posssion of their home
or to reverse the state court’s judgmentheg the Amended Complaint requests that the
Bankruptcy Court award damagdes the foreclosure and judicial sale, the loss of income
caused by making payments for over two yeams, to obtain an accurate accounting of
their home mortgage loan. Bankr. Adv. RBoc. 31 at § 106-112. The Court notes that
in Truong the plaintiff likewise sought monetacpmpensation and damages, rather than
a reversal of the state court’s executory processng 717 F.3d at 381.

Thus, the Court finds th&ooker-Feldmanloes not deprive the Bankruptcy
Court of subject matter jurisdiction.

b. Res Judicata and Cateral Estoppel

The Appellants also arguedtthe Bankruptcy Court eden concluding that res
judicata and collateral estogm® not bar the instant actioRec. Doc. 9 at 27. The Court
will discuss each argument.

1. Res Judicata

To show that a subsequent action is b res judicata, a party must show that:
(1) the first judgment is valid2) the judgment is final; (3he parties are the same; (4)
the causes or causes of action asserted in the second suit existed at the time of final
judgment in the first litigatin; and (5) the cause or causes of action asserted in the
second suit arose out of tharisaction or occurrence thvaas the subjeanatter of the
first litigation. Burguieres v. Pollingue843 So.2d 1049, 1053 (La. 2003).

According to the Appellants, all five requirements are met. Rec. Doc. 9 at 29-30.
The Court disagrees. First, #ti® Appellees point out, the pias are not the same. Rec.

Doc. 11 at 13. However, more crucial is that tdauses of action asserted in this suit did



not exist at the time of the final judgmenttie state court litigeon. For instance, the
Appellees have brought suit for Appellants’ atbn of the automatic stay. As alleged in
the Amended Complaint, BONY’s possessionha property and/qsroceeds from the
sale and conversion of thegperty violates the automatic stay. Bankr. Adv. Rec. Doc. 31
at 1 66. This cause of action could not hexisted at the timthat the state court
executed its final judgment, as the sdilg not occur until dér the judgment was
rendered. In addition, the Appellees halleged that BONY and Statebridge
misrepresented that they would not purreclosure until an original copy of the
mortgage note could be produced #mat they would settle the actidd. at 11 71, 77.
Again, these statements only became misreptasens when the Appellants chose to
pursue foreclosure and breach the terms ofétilement by securing an order in the state
court. The Court notes that some of the grounds for the action enumerated by the
Appellees may have existed at the time efshate court’s final judgment. However, the
parties have not briefed the argumentsdismissing specific caes of action. Instead,
Appellants ask the Court to dismiss the actiofulh The Court findghat such an action
is not warranted under res judicata.

2. Collateral estoppel

Collateral estoppel is “an equitable doctnmieich precludes relitigation of issues
that were a necessary part of, and waarteially decided i prior judgment.Matter of
Lewisville Properties, Ing 849 F.2d 946, 949 (5th Cir. 1988). To establish its
applicability, it must be showtiat (1) the issue at stakeidentical to the one involved

in the prior litigation; (2) the issue was actuditigated in the priofitigation; and (3) the

10



determination of the issue in the prior litiged must have been a critical and necessary
part of the judgment in that earlier actidah.

The Court finds that Appellants’ argument for collateral estoppel fails on the
second prong of the above inquiry. The rectromgs that the issuesisad in this action
were not “actually litigatedin the prior action. For instae, as discussed above, the
Coleman’s allegation that the Appellants ramesented their witigness to settle the
action and postpone the foreclosure arosg aftér the completion of the executory
process, and thus could not have been litigatetiate court. Furtmeore, the Appellants
have not shown that the proper calculatbthe outstanding principal balance on the
loan and the alleged inauthenticity of thedewice relied upon wegctually litigated in
state court. Although the accuracy of théabhae amount and the authenticity of the
documents were assumed by the state coarCthurt finds that theecord does not show
they were actually litigated. As the Fif@ircuit has noted, when considering whether
collateral estoppel attaeh, “[i]t is understood, of course, that a party shall have had a
full and fair opportunity to litigate an issibefore being bound by the result in a later
trial.” Sidag Aktiengesellschaft v. Smoked Foods Products Cq.7W&F.2d 1270, 1275
(5th Cir. 1985). Here, the Appellees halleged that they were deprived of the
opportunity to fully and fairly litigate thessue of documentary authenticity because they
were misled by the promise of a settlemiatd abandoning their Temporary Restraining
Order and Request for Injunctive Relief, whitie Appellees purporaised the issue of
defective title, and from berwise litigating against thppellants. Bankr. Adv. Rec.

Doc. 31 at 11 40-41.
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Appellants argue that documents in thenBaptcy Court record demonstrate that
the settlement alleged by tA@pellees never existed, andighcannot provide a basis for
arguing that collateral estoppel does not ypREec. Doc. 14 at 20. However, at the
motion to dismiss stage the trial court must take well-pleaded factual allegations of the
complaint as trueBell Atlantic Corp. v. TwombJy650 U.S. 544, 570 (2007). Appellants’
request that this Court resolve a contesssde of fact by determining that no settlement
agreement existed is theredanappropriate at this tim&hus, the Court finds that
collateral estoppel does not bar fgpellees’ action from proceeding.

c. Failure to State a Claim

Finally, the Appellants insighat the Appellees havailed to state a claim upon
which relief may be granted, raising fivgpaeate legal argumeniisr why the Appellees
claims must fail. Rec. Doc. 9 at 3Bhe Court will address each below.

1. Louisiana Credit Agreement Statute

The Appellants argue that any casisé action relying upon the purported
settlement between Statebridge/BONY arel Appellees are barreshder the Louisiana
Credit Agreement Statute (“Credit Agreem8&atute”). The Credit Agreement Statute
sets forth that a “debtor shall not maintan action on a credit agreement unless the
agreement is in writing, expresses constlen, sets forth the relevant terms and
considerations, and is signed by the cardiind debtor.” LaRev. Stat. 6:1122. Per
Appellants, the Bankruptcy Court referendtlitney National Bank v. Rockwedl61
S0.2d 1325 (La. 1995) in its consideration af iesue. Rec. Doc. 9 at 35-36. In that
case, the court stated that “the Louisiana statute does not address, one way or the other,

any protection of unsophisticated borras/er any exemption based on fraud,
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misrepresentation, promissory estoppel or other equitable th&dhytiiey Nat. Bank

661 So.2d at 1331. Appellants point to swujusnt Louisiana Supreme Court cases
repudiating any ambiguity created Whitney National Bankver whether the statute
applied to fraud or misrepresentation, and affirming that the statute did apply to such
situations. Rec. Doc. 9 at 35-36 (citilgsco Constr. Corp. v. Nations Bank CogB80
S0.2d 989 (La. 2002King v. Parish Nat'| Bank885 So.2d 540 (La. 2004)).

The Appellees rebut thatpaior decision of another sgon of this Court is
applicable to the instant case.Darham v. Vanguard Bank & Trust Cthe Eastern
District of Louisiana consited a settlement agreermhéetween a debtor who had
become delinquent on a mortgage loan andgvard, the holder of the loan, whereby the
debtor executed a quitclaim deed imdaof Vanguard. 858 F.Supp. 617, 618 (E.D. La.
1994). The district court held that Louisian&redit Agreement Siate did not reach the
settlement agreement. It distinguished a “credit agreement”, which the Credit Agreement
Statute defines as “an agreement to lenididrear repayment of money or goods or to
otherwise extend credit, or make any otfrsincial accommodation,” from a “settlement
agreement,” which Louisiana courts have defined as an “agreement between two or more
parties to adjust their diffences by mutual consentgoevent or put an end to a
lawsuit.” Id. at 621. The court found that althoutjle settlement agement between the
parties fell within the scope of the defioiti of “credit agreement” contemplated by the
Credit Agreement Statute:

Because the underlying purpose of the comprehensive agreement was to

compromise and settle all issues included in two lawsuits between the

parties, and not specifily to extend credit to Durham, the Court

concludes that the agreement at ésisua settlement agreement, not a
credit agreement.

13



Id. Thus, the court denied Vanguard’s motion to dismiss.

The Court finds thaDurharris reasoning is applicable to the instant case. The
parties allegedly agreed tatement in order to reach a compromise in a lawsuit, not
specifically to extend credit to the Appellees. Unidarham then, such an agreement
does not fall under the purview of the Credit Agreement Statute, and need not have been
in writing. Thus, the Court finds thatthough the Bankruptcy Court’s reliance on
Whitney National Banknay have been in error, tBankruptcy Court nevertheless did
not err in refusing to dismiss the action on this ground.

2. BONY'’s standing

The Appellants argue that the Appelleeagjument that BONY lacked standing to
file the Foreclosure Action is without nieand that claims relying on this argument
should be dismissed. Rec. Doc. 9 at 37 Appellants point to Louisiana’s Uniform
Commercial Code, which providésat a “holder” of a negotiablinstrument is entitled to
enforce that instrument. La. R. S. 10:3-301e Tode defines a holder as “the person in
possession of a negotiable instrument that islgayeither to bearer or to an identified
person that is the person in possessiba.’R. S. 10:1-201(b)(21). The Appellants
maintain that under these provisions, BON&tame a holder of the Note when Equifirst,
to which the note was made payable, endoits&d blank” and trasferred possession to
BONY. Rec. Doc. 9 at 38. Moreover, in Lsidna, a mortgage is accessory to the
obligation that it secures. L&iv. Code art. 3282. Thereforyen if, as the Appellees
allege, BONY was never “assigned” the Mortga@®NY was still entitld to enforce it.

The Appellees do not disagree with muchihi$¢ argument. Rather, they insist that

even though an assignment of the may&ge not required under law, BONY’s
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representation of the Assignment’s credibilitythe state court proceeding was still
fraudulent. Rec. Doc. 11 at 21. The Appes argue that had the Assignment’s
authenticity been litigated in state courg tourt may not have evissued its executory
order, or the order could habeen subsequently vacatédl. However, the Court finds
that the Coleman’s logic does not overcolppellants’ argument. Even assuming the
falsity of the assignment, BONY would notMeabeen deprived of standing to pursue the
executory order based on thauthenticity of the Assignmernithus, the Court finds that
the Bankruptcy Court erred in failing to dimsithe Appellees’ claim that BONY lacked
standing to file the Foreclase Action based on the alleged inauthenticity of the
Assignment.

3. Nullity

The Appellants claim that the Appelleastempt to “unwind and vacate” the
Foreclosure Sale and Executory Proceste©Omust fail because they did not avail
themselves of the means provided under th&diana Civil Code for doing so. Rec. Doc.
9 at 40-41. Louisiana law provides tatce a creditor hasomplied with the
requirements of executory process, if the depermits the seizure and sale to proceed
without raising any objection by either a doit injunction or a sugmnsive appeal, then
all defenses and procedural objeos to the process are waivétitizens Bank & Trust
Co. v. Little Ford, Ing.522 So.2d 1124, 1133 (La. Ct. App. 1988). The Appellees put
forth several arguments as to why they stidad permitted to pursue nullification of the
state court order. Rec. Doc. 11 at 23-24. Hmrgethe Court finds that it need not reach
these arguments, as the Appellees’ attexmgeek nullification runs afoul é&ooker-

Feldman
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In their Amended Complaint, the Adpees do not state that they seek
nullification, rather asserting generally thia¢y seek damages and “all other relief as is
equitable and just.” Bankr. Adv. Rec. Doc. 31 at 1112. However, in the brief in
opposition, the Appellees state that they do in fact seek nullification. Rec. Doc. 11 at 24.
The Fifth Circuit held that federal suits ttsatek to nullify a stte court judgment are
barred byRooker-FeldmanTurner v. Chase334 Fed.Appx. 657, 659-60 (5th Cir. 2009).
Accordingly, the Appellees may not pursuelifichtion of the exectory proceeding in
the instant action. However, they may contitu@ursue other forms of relief not barred
by Rooker-Feldman

4. Violation of Automatic Stay

The Appellees allege in their Amended Complaint that the Appellants have
violated the automatic stay of the bankaypproceedings by creating an “artificial
default” and associated charges and @eethe outstanding mortgage balance. Bankr.
Adv. Rec. Doc. 31 at §60. The Appellantseabjthat there was no violation of the
automatic stay because under Louisiana law, ownership of property sold at a sheriff's sale
is transferred at the moment of adjudicatiothe successful bidder. Rec. Doc. 9 at 27.
Under the Louisiana Coa# Civil Procedure:

Within fifteen days after the adjudiban, the sheriff shall pass an act of

sale to the purchaser, in the manawed form provided by law. The act of

sale adds nothing to the force afffiéet of the adjudication, but is only

intended to afford proof of it.

La.C.C.P. art. 2342. The language of Artiz&412 shows that the “act of sale” which
follows the adjudication is ministerial in tuge, and that the rights associated with

purchase do indeed pass to the purchasee dintie of the adjudid¢eon. Louisiana courts

have affirmed this principle. IWells Fargo Bank Minnesota, N.A. v. Forite
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Louisiana Fourth Circuit Court of Appefalund that a purchaser became the owner of
properties sold at a sheriff's sale “at thmae its bid for the property was accepted” and
that any rights [the previowsvner] had in the property were terminated at that time. 894
So0.2d 492, 495-96 (La.App. 4. Cir. 2005). Thus, ownership of the home passed from the
Appellees to BONY at the time of the sifiés sale, and the automatic stay was not
violated by the Appellantsubsequent actions.

The Court does not find redjigata or collateragstoppel applies tihis issue, as
the Appellees urge. Rec. Doc. 11 at 24-2% Bhankruptcy Court denied the Appellants’
Motion for Relief from Stay at the same hearivherein it denied the instant motions to
dismiss, and the Appellants have propapealed the issue of whether the automatic
stay extends to the horh@he Appellees also argue thatthie transfer of the ownership
of the Home to Appellants is nullified,&h the continued possession of the Home by
Appellants violates the stay. . .” Rec.®d1 at 24. However, the Court has already
found that a nullificatia action is barred blRooker-FeldmanTherefore, the Court finds
that the Bankruptcy Court erred inliiag to dismiss this cause of action.

5. RESPA

Finally, the Appellants argue that the Afjpes have failed to state a claim under
the Real Estate Settlement Procedurets(“RESPA”). Rec. Doc. 9 at 43. RESPA
provides that if any servicer of a fedeyailklated mortgage loarceives a qualified
written request (“QWR?”) from the borrower for information relating to the servicing of
such loan, that the sacer must provide a written sponse acknowledging receipt of the

correspondence within 5 days. 12 U.S.@685(e)(1). A QWR is written correspondence

2 Transcript Case No., 14-1046 (Bankr. E.D. La. Jan. 16, 2015) [Doc. 50] at p. 43:2122.
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that enables the servicerittentify the name and accounttbe borrower and includes a
statement of the reasons for the beliethef borrower that the agant is in error or
provides sufficient detail garding other information sought by the borrower. 12 U.S.C.
8 2605(e)(1)(B). The Fifth Circuit has heldtho state a viable claim under 8 2605(e),
plaintiffs must plead thaheir correspondence met the regments of QWR, that the
servicer failed to make a timely resporesed that this failure caused them actual
damagesWilliams v. Wells Fargo Bank, N.,A60 Fed.Appx. 233, 241 (5th Cir. 2014).

In the Amended Complaint, the Appellediege that they sent a QWR and that
Statebridge acknowledged redegb the QWR but did notriely respond to the request
for written information. The Appellees furtheteae that this failure entitles them to
statutory fees for violation of RESPA. Ba. Adv. Rec. Doc. 31 at 88 94-96. Under the
Fifth Circuit’'s holding inWilliams this pleading is insufient to sustain a RESPA
claim.

Moreover, Appellants urge that indmr to claim statutory damages under
RESPA, the Appellees must allege a patterpractice of RESPA violations. Rec. Doc. 9
at 44. However, the case cited to by Appelaldes not hold that a pattern or practice
must be alleged in the pleadings. RatheGastrillo v. American Home Mortgage Inc.
another section of this Court consideeedhotion for summary judgment and dismissed
the RESPA claim because the plaintiff Hailied to put forth evidence showing the
necessary elements. Civ. A. 09-4369, 2010 14P4398, *8 (E.D. La. 2010). Thus, the
Court declines to hold &t a pattern or practicaust be alleged in the pleadings to sustain

a claim for statutorglamages under RESPA.
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The Court finds that the Appelleesi¢al to allege a claim under 8§2605(e)
RESPA. However, given thatdhnstant action is still ithe pleading stage, the Court
finds that the clainshould be dismisseaslithout prejudiceand leave should be given to
the Appellees to re-plead this claim in comfidly with the Fifth Circuit’s requirements.

V.  Conclusion
Accordingly,

Based on the foregoing discussion, ITOBDERED that the Bankruptcy Court’s
denial of Appellants’ motions to disssis AFFIRMED IN PART, and REVERSED IN
PART, and the matter is REMANDED for furthaction consistent with thisgihion.

Rec. Doc. 3.

New Orleans, Louisiana this 5th day of October, 2015.

DISTRICTSUDGE
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