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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

ATLANTIC SPECIALTY INSURANCE CIVIL ACTION
COMPANY AND NICHOLAS CHAD

GONZALEZ

VERSUS NO. 15570
PORTER, INC., D/ B/ AORMULA SECTION “R” (4)
BOATS

ORDER AND REASONS

Before the Court is Defendant Porter, Inc.'s motionlimine and
Daubertmotion to strike the report éflaintiffs’ expert witnessTroy Little,
and to prohibit Little from testifying at tridl.For the following reasons, the

Court GRANTS defendant’s motion.

l. BACKGROUND

This lawsuit arises out of a fire onboartthe Budget Bendera
recreational boat owned by plaintiff Nicholas Ch@dnzalez, that occurred
on or about December 21, 2013 and rendered thedt#tl loss. The boat

was insured by Atlantic Specialty Insurance Compamtyich paid Gonzalez

1 R. Doc. 27.
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$280,000 on his insurance claim. Plaintiffs asstaims against the boat’s
manuacturer, Porter, Inc., for redhibition, breach @intract, products
liability, and negligencé. Plaintiffs allege that the fire was caused by an
electrical malfunction attributable to corroded wg in the port side of the
boat3 According to plaintifs, a gap along the edge of a wet bar in the boat’s
cockpit allowed water to flow downward and onto thieing below, causing
the corrosior?. Plaintiffs allege that this corrosion caused a skeocuitthat
energized wires, causing thetm overheat andwentually ignite a fire. To
support this theory, plaintiffs retained three esxtgeCaptain Guy Plaisance,
a marine surveyor; Gary Jones, a fire causatiorsgtiant; and Troy Little,
an electrical engineér.

Little investigated th&8udget Bendeon Janary 31, 2014, Mech 12,
2014, and July 17, 2014, asdbmittedareport of his findings on August 5,
20147 Little’s report noted that he had confirmed Garyés’ analysis of

the fire’s origin, and the reporrecited Little’s evaluation of the electrical

R. Doc. 12 at3-4.
Id. at 2.
Id.
Id.
Defendant has also moved the Court to strike tipe@rres of Jones
and Plaisance, to prohibit them from testifyingdan strike the “hos¢est”
video demonstrations prepared by Plaisar®eeR. Doc. 26 (Jones); R. Doc
29 (Plaisarce). The Court will address tke motions separately.

7 R. Doc. 272 at 12.

S o WN

2



wiring behind the sofa where the fire originatedLittle’s report stated that
while performing a visual inspectionhe observed a corroded pigtail
connection that “exhibited signs of electrical dagaaonsistent with that of
water intrusion.? Though Llittle was unable to determine the relationship
between the pigtail connector and the wiring hasessrouted through the
fire origin area, Little’s report theorized thatetleircuits in the deteriorated
pigtail connector short circuited, which energizéeé circuits and bypassed
the protective circuit breakers, causing currentrevel through the wiring
harness and overheat “btgplice” connectors, starting the fite. Little
concluded that water ingress into the pigtail coctios caused its corrosion
and deterioratiort! However, Little's report did not identify which spiéc
connector failed, nor did it describe or explaie gteps Little took to confirm
his “conclusion.®2

Porter now moves the Court to exclude Little’s regpand to prohibit
Little from testifying. Porter gives three arguments daclusion: (1) that
plaintiffs failed to submit an expert report on behalf of latt(2) that the

document plaintiffs did submit failed to satisfyethbechnical requirements of

8 Id. at 2.
9 Id.

10 Id. at 23.
1 Id. at 4.
12 Id.



Federal Rule of Civil Praadure 26 and this Court’s scheduling order; and (3)
that Little does not base his proffered expertitesty on reliable data and
sound methodologies, as required by Federal Rul&wdence 702 and
Daubert v. Merrell Dow Pharmaceuticals Inc, 509 U.S. 59 (1993).
Plaintiffs initially responded to defendant’s Ri16 arguments but not its
Daubertargument. The Court ordered plaintiffs t@addressthe Daubert

issues* Plaintiffs filed their respons&,and defendant replie8.

II. LEGAL STANDARD

When expert testimony offered by one party is sabje aDaubert
challenge, the Court must act as a “gatekeeper’ennigederal Rule of
Evidence 702.

A district court has considerable discretion to aidon exclude expert
testimony under Rule 702See Ga. Elec. Co. v. Joingr522 U.S. 136, 138
39 (1997);Seatrax, Inc. v. Sonbeck Intl, In@Q00 F.3d 358, 371 (5th Cir.
2000). Rule 702, which governs the admissibilith expert witness

testimony, provides:

13 R. Doc. 36.
14 R. Doc. 50.
15 R. Doc. 57.
16 R. Doc. 60.



A witness who is qualified as an expert by knowledgkill,
experience, training, or education may testify e form of an
opinion or otherwise if: (a) the expert’s sciemdjfiechnical, or
other specialized knowledge will help the trier Hct to
understand the evidence or to determine a facssae; (b) the
testimony is based on sufficient facts or datat@ testimony is

the product ofreliable principles and methods; &hdhe expert

has reliably applied the principles and methodh®facts of the

case.

Fed. R. Evid. 702.

In Daubert v Merrell Dow Pharmaceuticals, Incthe Supreme Court
held that Rule 702 requires the district court tbas a gatekeeper to ensure
that “any and all scientific testimony or evidenadmitted is not only
relevant, but reliable.” 509 U.S. at 58%e ato Kumho Tire Co., Ltd. v.
Carmichael] 526 U.S. 137, 147 (1999) (clarifying that thBaubert
gatekeeping function applies to all forms of exp@gtimony). The Court’s
gatekeeping function thus involves a twart inquiry into reliability and
relevance.

First, the Court must determine whether the prefferexpert
testimony is reliable. The party offering the testny bears the burden of
establishing its reliability by a preponderancdhd evidenceSee Moore v.
Ashland Chem. In¢l51F.3d 269, 276 (5th Cir. 1998). The relialgilnquiry

requires the Court to assess whether the reasoommgnethodology

underlying the expert’s testimony is vali®ee Daubert509 U.S. at 5983.



The aim is to exclude expert testimony based meselgubjective b&f or
unsupported speculatiorSee id at 590.

The Court inDaubertarticulated a flexible, nom®xhaustive, fivefactor
test to assess the reliability of an expert's melthogy: (1) whether the
expert’s theory can be or has been tested; (2) mdrethe theory has been
subject to peer review and publication; (3) the wnoor potential rate of
error of a technique or theory when applied; (4e tbxistence and
maintenance of standards and controls; and (5)dégree to which the
technique or theory has been generally acceptélddrscientific community.
Id. at 59395. The Supreme Court has emphasized, however, that these
factors “do not constitute a ‘definitive checklmttest.” Kumhq 526 U.S. at
150 (quotingDaubert 509 U.S. at 593). Rather, district courts “mbawve
considerable leeway in deciding in a particulease how to go about
determining whether particular expert testimonyesiable.” 1d. at 152.
Courts have also considered whether experts am@psing to testify about
matters growing naturally and directly out of resgathey have conducted
independent of the litigation, or whether they have depald their opinions
expressly for purposes of testifyindg@aubert v. Merrell DowPharms., Ing.
43 F.3d 1311, 1317 (9th Cir. 1995), whether the exkphas adequately

accounted for obvious alternative eaphtions,see Claar v. Burlington



N.R.R, 29 F.3d 499 (9th Cir. 1994), and whether the ekgis being as
careful as he would be in his regular professiowatk outside his paid
litigation consulting,"Sheehan v. Daily Racing Form, I1nd04 F.3d 940,
942 (7th Cir. 1997).

The Court also considers this moticecognizing that this case involves
a nonjury trial. In Daubert the Supreme Courteverriding concern was
with the problem of exposing the jury to confusiagd unreliable expert
testimony. See509 U.S. at 5987. In the wake oDaubert several courts
have recognized that in the context of a bench,tas is the case here, “the
Daubertgatekeeping obligation is less pressirbggcause the gatekeeper and
trier of fact are the sam¥olk v. Unied States57 F.Supp 2d 888, 896 b
(N.D. Cal.1999);see also Seaboard Lumber Co. v. United Sta3€s8 F.3d
1283, 130402 (Fed Cir. 2002) (explaining that in the context of a bendhltr
the Daubertstandard must still be applied but the concernsualexpert
evidence misleading a jury “are of lesser imporG)bbs v. Gibbs210 F.3d
491, 500 (5th Cir2000) (“Most of the safeguards provided forDaubert
are not as essential in a case such as this whdrgtact judge sits as the
trier of fad in place of a jury.”).NeverthelessDaubertstill applies in bench
trials, and this Court must stillensure that tmeffered testimony is reliable.

Seed.



Expert testimony “must be reliable at each and ewtep or else it is
inadmissible. The reliability analysis applies dth aspects of an expert’s
testimony: the methodology, the facts underlying #xpert’s opinion, the
link between the facts and therxclusion et alia.” Knight v. Kirby Inland
Marine Inc, 482 F.3d 347, 355 (5th Cir. 2007) (citation orad). “Where
the expert’s opinion is based on insufficient infaation, the analysis is
unreliable.”Paz v. Brush Engineered Materials, In855 F3d 383, 388 (5th
Cir. 2009).

In Joiner, the Supreme Court explained that “nothing in erth
Daubertor the Federal Rules of Evidence requires a distocirt to admit
opinion evidence that is connected to existing datly by theipse dixitof
the expert’ 522 U.S. at 146. Rather, “[a] court may cormduthat there is
simply too great an analytical gap between the dama the opinion
proffered.” Id.; see also LeBlanc v. Chevron USA, |396 F. Appx 94, 98
(5th Cir. 2010).

If the Court is satisfiethat the expert’s testimony is reliabthe Court
mustthendetermine whether the experéimalysisis relevant. The question
here is whether the reasoning or methodology “fiteg facts of the case and
will thereby assist the trier of fact to undenstiathe evidenceSee Daubert

509 U.S. at 591. ‘[FlJundamentally unsupported”dpns “offer[] no expert



assistance to thprier of fact]” and should be excludedGuile v. United

States 422 F.3d 221, 227 (5th Cir. 2005) (citiviterbo, 826 F.2d at 42).

[11. DISCUSSION

A. Motion to Strike

Before reaching the merits of defendaraubertmotion, the Court
will address defendant’s argument that Little’s expreport’ should be
stricken because it does not comply with FederdéRdi Civil Procedure 26
and this Court’s scheduling order, which requirnesttexpert reports fully set
forth “all matters about which [the expert witnesgll testify and the basis
therefor”and “be obtained and delivered to courieeDefendant as soon as
possible, but in ncecevent later than April 15, 20188 Rule 26(a)(2)(B)
provides thatunless otherwise stipulated or orderleglthe court,” a party
must disclose its expert witnesses along with dteni report prepared and

signed by the witness that contains:

17 Defendant adamantly maintains that the Litégort should not
even be considered a ‘“report,” and refers to theudoent throughout its
motion as the “Little Letter.”See generalhyR. Doc. 271. However, Little
writes in the first paragraph of the document, Ifajse accept the following
asarepot of myfindings. R. Doc. 22 at 1 (emphasis added). Thoughat
to call the documenmay just be semantics, the Court will treat Litdle’
document as an expert report.

18 R. Doc. 18.



(i) a compete statement of all opinions the witness will eegs

and the basis and reasons for them; (ii) the famtsdata

considered by the witness in forming them; (iiiyaaxhibits that

will be used to summarize @upport them; (iv) the withess’

gualifications, including a list of all publications authoredtime

previous 10 years; (v) a list of all other casewlnch, during the

previous 4 years, the witness testified as an exaetrial or by

deposition; and (vi) a statement of the compensatmbe pad

for the study and testimony in the case.
Fed. R. Civ. P. 26(a)(2)(B)Because Little’s report does not include many of
these requirements, defendant argues the report beustricken.

Defendant’s argument that plaintiff has violatedld&RR6(a)(2)(B)fails
to recognize that the Court has “otherwise stipadabr ordered” that an
expert report must merely set forth “all matter@abwhich they will testify
and the basis therefor”and be delivered to defetdg April 15, 2016 See
Knorr v. Dillard’s Store Services, IncNo0.04-3208, 2005 WL 2060905, at
*2 (E.D. La. Aug, 22, 2005) (rejecting similar argunteaf technical
noncompliance with Rule 26 because of Court’s schied order). Though
Little’s report certainly could have been more dlet (which he himself
admitted in his deposition), it sufficiently estshes that he will be

testifying as to his hypothesis that water ingrage the electrical system

caused a short circuit whichltimatelyled to the fire20 Additionally, the

19 R. Doc. 18 at 2.
20 R. Doc. 272 at 24.
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report notes that Little's conclusions are basedhamexaminations of the
fire scene and his visual inspections of the dandagjectrical connections
routed through the boat to the fire origin akéaAny confusion or questions
that defendant hadverthebasis forLittle’s conclusions could be addressed
in a deposition or through other discovery mea#iee Kirkland v. Marriott
Int’l Inc., 416 F.Supp.2d 480, 486 n2 (E.D. La. 2006)refusing to strike
report with information that was difficult to undgand because information
was clarified in subsequent depositip8jahl v. Novartis PharnCorp., No.
99-1048, 2000 WL 33915847, at *2 (E.D. La. Nov. 29020 (same)Finally,
defendanteceived Little’s report in August 2015, well bedothe April 2016
deadline?z Therefore, Little’s report is timely and adequatséts forth the
matters about which he will testify and the basisHis opinions.
Furthermorealthough Little’s report did not include informatidike
the exhibits used to support his conclusiorgs qualifications, his
compensation, or other cases in whichhlastestified as an expenplaintiffs
separately gavdefendanthe photographic exhibits that Little relied &,

his compensatioA4and his resume, which includéds qualifications and a

21 Id.

22 R. Doc. 27%1at 2.
23 R. Doc. 36 at 14.
24 R. Doc. 3613.
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list of cases in which Little has testified as axpert either at trial or by
depositionz> Defendant had all of this information before Litsldeposition
and was not prejudiced litg omission fromLittle’s report.

For the foregoing reasons, plainsiftechnical noncompliance with
Rule 26 does not warrant this Cosrstriking Little’s report. See Knory
2005 WL 2060905 at *2.

B. Daubert

In addition toits Rule 26 argumentjefendant argues that Little's
report does not comply with the standards of FeddRtde of Evidence 702
andDaubert In support, defendambhaintainsthatLittle’s conclusions are
unreliable becausgéttle’s theory of causatiois scientifically unsupportable
and does not conform with the Scientific Methodag®lied to fire causatio
investigatiors, as explained by National Fire Protection Assdoiat
publication 921Guide for Fire and Explosion InvestigatioASThe Court
finds that defendant’s arguments have merit

In determining whether an expert's methodology isffisiently
reliable, Daubert asks, among other things, whether the expert’s

methodology can be controlled by standardsd whether the theory or

25 R. Doc. 3612.
26 R. Doc. 2%1 at 16.

12



methodology is generally accepted within the safem¢community. 509 U.S.
at 594. Courtsargelyagree thathe peefreviewedNFPA 921 embodies the
standards of the field of fire investigation andisation. David L. Faigman
et al, 5Modern Scientific Eviden&®37:9 (20152016 ed.);see also Johnson
v. Samsung Ele@&m., Inc, 277 F.R.D. 161, 1666 (E.D. La. 201%1)Butcher
v. Allstate Ins. Cq.N0.06-423, 2009 WL 301822at *3 (S.D. Miss. Feb. 5,
2009) (“It is well recognized that [NFPA 921] is the moshgeally accepted
standard for methodologyr [fire scene investigatiofi]); Travelers Prop.
& Cas. Corp. v. Ge. Elec. Co, 150 F. Supp. 2d 360, 366 (D. Conn. 2001)
(noting that NFPA 921 is “a peer reviewed and gaflgraccepted standard
in the fire investigation community”).

NFPA 92l1explains that in order to apply the Scientific Methto fire
incident investigtion, the investigator must follow seven step$:id&ntify
the problem; (2) define the problem; (3) collectatg4) analyze the data
(5) develop a hypothesis; (6) testethhypothesisand (7) selecta final
hypothesis. National Fire Protection Assaation 921. Guide for Fire and
Explosion Investigationl9 (2014). It goes on to note that a hypothesis can
be tested “physically by conducting experimentsalgtically by applying
accepted scientific principles, or by referringstmentific research... ” Id.

It further observes that ‘menever the investigator relies on research as a

13



means of hypothesis testing, references to thearebeaelied upon should be
acknowledged and citedld. at 20. Simply identifying a fuel or ignition
source does na@nd cannot describe how a fire came to lhke investigator
must determine and test the sequence of eventsatloated for combustion
to begin.Id. at 20102.

NFPA 921 devotes an entire chapter to fires statgdelectricity.
According to NFPA 921,dr a fire to start from an electrical source, the
electrical wiring, equipment, or component must édbeen energizednd
this energy must produce sufficient heat and terapa®e to ignitenearby
combustible material.ld. at 107. Ignition will not occur unless the heat
transfer from the electrical source is maintainedléng enough to bring the
fuel source to its ignition temperaturkel. NFPA 921 states thatelborea fire
can properly be determined to have been causedebireity, the source of
heat, the temperature generated, the first ignitesl, and the path of
transfer from the heat source and the ignited fmelst becalculated or
identified. 1d. Finally, the NFPA cautions that thevestigator must be
careful not © assume that abnormal electrical activity or daenflike
arcing) is evidence that thdéire was caused by electricitypecausethis

damage can beoththe cause of the fire or a result of the fild. at 109.

14



Little’s reportstateshis hypothesighat dectrical activity caused the
fire on theBudget Bender Little posits that due to water ingress, a piigta
electrical connector corroded to the point thagitised a short circuit, which
energized circuits with no circuit breaker protectt’” These enmgized
circuitssupposedlgreated energy that traveled through the wiringniess
and other electrical connections until they overledaandstartedthe firez2s
Little based his conclusions on his analysis oflibat’s electrical system and
his personabbservations of the pigtail connection, the wirimgrness, and
other conductors, which revealed evidence of eilea&lr activity and
damage?®

Though Little’s theoryseemspossible, his report and subsequent
deposition reveal two fatal flaws with his methoagy that undercut its
reliability: Little does not providecritical datag and he never tested his
hypothesis.The Court addresses each deficiency in turn.

1 Lack of Critical Data
Little’s report never identifiesvhen the short circuitoccurred the

magnitude and duration of the current generatethkyshort circuit, or the

27 R. Doc. 272 at 34. Contrary to defendant’s expert report, Little
did not saythere were naircuit breakers in the wiring. Rather, he statledt
the short circuiallowed the circuit breakers to be bypassédi.at 3.

28 Id. at 3.

29 Id. at 24.
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amount of energy created and tteamperaturegenerated. In fact, Little's
report acknowledges that he never identified thec#g connectoror
conductorthat failed thedeviceghat“may have been involvetior “whether
or not the ground circuit was involvé®@ Nor did he determine the
relationdip between the pigtail connector and the wiringresses routed
through the fire origin ared.

Without this data, Little’s proposed cause of tire is nothing more
than a possibility rooted in speculation, a flavatlat least one other district
court has found to warrant exclusion of an expert eleat engineer irafire
case.See Gross v. DaimlerChrysler Corplo. 023203, 2003 WL 23305157,
at *4 n6 (D. Md. Sept. 29, 2003) (expert’'s theory thtdte most likely
scenario washat theelectrical fre wascaused by short circuit was rooted in
“pure speculation [as] there is no identificatiomatsoever of the source,
cause or measurable “severity” of the alleged owerent”). The data that
Little doespossess antkly on, the electrical activityred damage in some of
the electrical connections at bestequally consistent with being the cause
of the fire andan effect of the fireand at worst more likely evidence of an

effect of the fire See NFPA 924t 109 Faigman supra at 8 37:51"Did the

30 Id.
31 Id.
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wire short and start the fire, or did the fire buhe insulation and cause the
wire to short? Almost always it is the lattgr
2. Lack of Testing

Little likely would havedevelopedsome of the important datand
shown whether the electricdhmage waa cause otheeffect of the firehad
he tested hisheory Unfortunately, and despite having over two yetardo
so, Little never did any testing to confirims hypothesis’2 NFPA 921 makes
clear that a hypothesis as to the cause of astiruldbe tested before any
cause can be officially determined. In his deposit Little admits that he
intended at the time he drafted his report to dwibay, including Xray tests,
metallurgical tests, destructive analysis, and tabory analysis of the boat’s
wiring.3® This testing would have allowed Little to “clarifgbsolutely”
whether the corrosion that Little opines caused $hert circuit occurred
before the fire or because of it, or even becausth® water used by the
firefighters to put out the firé Little also admits that additional testing

and analysis could have shown whether an extereaktd plugged into the

32 Plaintiffs did test their theory of how water colidiveentered
the electrical systernm Captain Plaisance’s §setest” As defendanteels
to exclude that evidengéhe Court addresses iedmissibility in another
order.

33 R. Doc. 661 at 11.

34 Id. at 9-10.
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same pigtail connector could have failed and caubedfire3> Although
physical experimentations and recreations are hetanly meas by which
a hypothesis can be testadktle did not even refeto any scientific research
or publications that he used to test his hypothasalytically See NFPA 921
at 20. Nor did he refer to any calculations or models s®dito test his
theory

Failure to test a hypothesis has been found pdatiburelevant by
other courts inDaubertfire cases.See Hammond v. Coleman Co., &l
F. Supp. 2d 533, 539 (S.D. Miss. 199@®x¢ludingengineerimg expert in
products liability fire case in part bacse expert did “not attempt to simulate
or recreatdsic] the incident . . . . [and has] conducted no tes&sffid, 209
F.3d 718 (5th Cir. 2000 omer v. AmElec. Power63 F. Supp. 2d 927, 938
(N.D. Ind. 1999) (excluding electrical engineeriexpertin fire case in part
becausdhe expert never did “any testing to determine hoany volts it
would actually take” to start fire)Xnotts v. Black & Decker, Inc204 F.
Supp.2d 1029, 1045 (N.D. Ohio 2002) (excluding electricalgeneering
expert in fire case in part because of lack ofitegto verify expert’s theory

that product could lead to overheating and fire).

35 Id. at 1213.
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This Court agrees with the reasoning in those casses finds that
Little’s failure totest his hypothesjsombined with his failure to obtain the
relevant datarenders hismethodologyunreliable. As it stands, k that
connectghedatato Little’s theoryis ipse dixit See Joiner522 U.S. at 146.
Without mae data andesting, “there is simply too great an analyticapg
between he data and the opinion offeredd’, and plaintiffs have not met

their burden in establishing Little’s reliabilitysee Moorel51 F.3d at 276.

V. CONCLUSION
For theforegoing reasonghe Court GRANTS the motion to exclude

the expert testimony of Troy Little.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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