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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

ATLANTIC SPECIALTY INSURANCE CIVIL ACTION
COMPANY AND NICHOLAS CHAD

GONZALEZ

VERSUS NO. 15570
PORTER, INC., D/ B/ AORMULA SECTION “R” (4)
BOATS

ORDER AND REASONS

Before the Court is Defendant Porter, Inc’s motiotimine to exclude
any and all evidence regarding prior fires on otheats manufactured by

defendant. For the following reasons, defendant’s motio®ENIED.

l. BACKGROUND

This lawsuit arises out of a fire onboard tlBeidget Bender, a
recreational boat owned by plaintiff Nicholas Ch@dnzalez, that occurred
on or about December 21, 2013 and rendered thedt#al loss. The boat
was insured by Atlantic Specialty Insurance Compamtyich paid Gonzalez

$280,000 on his insuranceaain. Plaintiffs assert claims against the boat’s

1 R. Doc. 59.
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manufacturer, Porter, Inc., for redhibition, breaghcontract, products
liability, and negligencé. Plaintiffs allege that the fire was caused by an
electrical malfunction attributable to corroded wg in the port side of the
boat3 According to plaintiffs, a gap along the edge a¥et bar in the boat’s
cockpit allowed water to flow downward and onto thieing below, causing
the corrosion’. Plaintiffs allege that this corrosion caused a sktocuit that
energized wires, causing them to overheat and endlytignite a fire®

In the PreTrial Order, plaintiffs listed certain trial exhiisirelated to
aFebruary 13, 2008ref on an identical modeFormula boanhot subject to
this litigation” Theexhibits are as follows: (1) “Summary of Margolisaker
as Submitted by Mike Boyd”; (2) “Formula Dealer 8iee Bulletin” dated
March 28, 2008; (3) “Ocean LED Letter to FormulaaB®’ dated March 27,
2008; and (4) “Formula Dealer Service Bulletin” ddtMarch 10, 2008.
Defendantnow movesto exclude this evidence and any other evidence

related to prior fires on Formula bo&étsDefendant argues this evidence

R. Doc. 12 at 34.

Id. at 2.

Id.

Id.

Pls.” Ex.39.

R. Doc. 55 at 14

Pls."Ex. 39; PIs.”Ex. 40; Pls.”Ex. 41; Pls." BE&2.

R. Doc. 59 at 1. Defendant’s motion is focusedtwn fires, the
2008 fire and one that occurred in 2006. R. D& 1%t 34. The PreTrial
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should be excluded becautee earlierfire did not occur under conditions
substantially similarto those that existed during the fire on tBedget

Bender .10

II. LEGAL STANDARD

Evidence of similar accidents can be admissibla products liability
caseto show “the defendant’s notice, magnitude of ttaeger involved, the
defendant ability tocorrect a known defect, the lack of safety for mded
uses, strength of a product, the standard of Gard,causation.’/Ramosv.
Liberty Mut. Ins. Co., 615 F.2d 334, 3389 (5th Cir.1980);see also Bailey
v. Oliver, 504 So2d 152, 155 (LaApp.2 Cir. 1987)(“The jurisprudence, both
state and federal, holds that evidence of priomilsir accidents may be
extremely relevant in proving the defective and easonably dangerous
nature of a product.”). Under Fifth Circuit law, evidence of previous
accidents is admissible at trial if it can be shown tli&tthe earlier failure
occurred under conditions substantially similathhose existing during the

failure in the accident central to the litigatioand (2) the earlier failure

Order includes only exhibits related to the 200& fiand plaintiffs have
stated they have no intention of rimig any issues related to the 2006 fire.
R. Doc. 69 at 3. Therefore, this motion will addsenlythe admissibility of
evidence related to the 2008 fire.

10 R. Doc. 591 at 2.



occurred at a time not baremote from the time of the failure in the accitle
central to the litigation Ramos, 615 F.2d at 339 (quotinipnes & Laughlin
Steel Corp. v. Matherne, 348 F.2d 394, 400 (5th Cirl965)). Stated
differently, the proponent of evidence of otheridents or occurrences must
establish “that the facts and circumstances of otdoeidents or occurrences
are ‘closely similar’to the facts and circumstase¢ issue.Johnson v. Ford
Motor Co., 988 F.2d 573, 579 (5th Cit993)(citing McGonigal v. Gear hart
Indus., Inc., 851 F.2d 774, 778 (5th Cit988);Jackson v. Firestone Tire &
Rubber Co., 788 F.2d 1070, 10883 (5th Cir.1986)) The question of
admissibility ofsubstantially similar accidents is necessarily dateed on

a caseby-case basis, with consideration to be given“amy number of
factors, including the product or component parguestion, the plaintif§
theory of recovery, the defenses raised by thertdat, and the degree of
similarity of the products and of the other acciteeh Brazos River Auth. v.
GE lonics, Inc., 469 F.3d 416, 426 (5th Cir. 2006).

Of course, “[s]Jubstantial similarity does not rerpiaan exact match.”
Green v. Schutt Sports Mfg. Co., 369 F. App’x 630, 638 (5th Cie010). The
“substantial similarity” requirement is relaxed ‘teasonable similarity” if
the earlier accident isffered only to show defendantaivareness of an

arguably dangerous conditionJohnson, 988 F.2d at 580Willis v. KIA



Motors Corp., No. 07062,2009 WL 2351766, at *1 (N.DMiss. July 29,

2009) (“[O]nly reasonably similar’ incidents will be adissible for the
purpose][ ] of establishing notice.9ee also Young v. lll. Cent. Gulf R.R. Co.,

618 F.2d 332, 339 (5th Cii980)(noting that evidence of eleer accidents
offered for the “sole purpose” of showing that dedant had notice of an
“arguably dangerous”condition can be considerethigjury for the purpose
of determining whether a reasonably prudent enwpuld have taken

precautions againstfure accidents).

[11. DISCUSSION

It is clear from plaintiffs’response to this motitmat plaintiffs do not
seek to introduce this evidence for the sole puepo$ showing that
defendant had notice of the defective conditiond aherefore do not
challengethat the evidence must be substantially similaromler to be
admissible.As the party seeking to introduce this evidence,lthrden is on
plaintiffs to establish substantial similaritysee Johnson, 988 F.2dat 579.
The “substantially similar” predate for the proobf similar accidents is
defined“by the defect or . .. productflt issue. Jackson, 788 F.2d at 1083

(internal parenthetical omitted)



The 2008 fire which occurred orthe samenodel boat as thBudget
Bender, appears to have beeaused by defectin an underwater light driver
attached to the bodt. The driver and underwater light itself were both
manufactured by thirgharty vendors, not by defenda#tin the 2008 fire,
for reasons unknown to defendant or to the drivenufactuer, a short
circuit occurred in the connections between thev@iriand the light fitting
which caused thelectrical systento overheat and eventually start a fife.
Ocean LED, the driver manufacturer, noted thattiher the driver or the
boat’s electical system had “idine fuse” protection, then the fire would
likely not have occurred. As a result, defendamut out a service bulletin
instructing all owners of boats with the driverqoestion to replace it with a
new driver which included niine fuse protectiort® This driver was replaced
on theBudget Bender before Gonzalez purchased the b#sat.

In arguing that the conditions of thBudget Bender fire are not
substantially similar to the 2008 fire, defendaptrgs out that, unlike here,

the 2008fire hadno allegations of water intrusion or lofigrm corrosion

1 PIs."Ex. 41.

12 R. Doc. 591 at 4.
13 Pls."Ex. 41.

14 Id.

1 Pls.”Ex.40.

16 R. Doc. 591 at 3.



causing the short circuitinstead, as defendant argues, the fire was gimpl
caused bythe failure of a thirdparty component’ In response, and in
contrast to many of its other responses to defehdanthis litigation,
plaintiffs asserthat their theory of causation is that but for eklaf “short
circuit” protectionin the boat’s electrical systenthe fire would not have
occurredi® Therefore,plaintiffs allege thatboth the 2008 fireand the
Budget Bender fire sharethe following in common: (1) a manufacturer’s
defect; (2) an unprotected short circuit; and (8)e¢ectrical fire the cause of
which defendant never determiné&d.

While the Court acknowledges that the 2008 fire &mid fire are not
without their differences, the Court finds that ttwe fires are substantially
similar. Evidence ofthe 2008 fire is thereforadmissible Both fires
involved identical model boatsvereelectricalin origin, andallegedly could
have been pevented with additional shodircuit protectionin the boats’
electrical systems Consistent with other cases in this circuie Court

places more weight on the similarities betwe#me two incidents, including

17 Id.

18 R. Doc. 69 at 6 While plaintiffs do not mention water intrusion
at all in their response to this motion, plaintiffs’ comiplkadoes allege that
the fire occurred in part because of the boatsiftfiaelectricalsystem.” R.
Doc. 12 at 3.

19 Id.



the model of boat and alleged defectanhon their differencesSee Wellsv.
Robinson Helicopter Co., No. 12564, 2015 WL 4066303, at *2 (S.D. Miss.
July 2, 2015)(“In accordance with precedent [the court] has pthenore
weight on the similarities of the product involvadd the alleged defeand
less weight on other features of the accidents.”).

Courts in this circuit have generally found thatemhaccidents or
occurrences involve the same defect and the sameuct model, there is
substantial similarity.See, e.g., Soden v. Freightliner Corp., 714 F.2d 498,
508 (5th Cir. 1983) (finding substantial similaribetween two fires with
same model truck and same allegedly defective &ystem); Scordill v.
Louisville Ladder Group, LLC, No. 022565, 2004 WL 307475, at *13 (E.D.
La. Feb. 17, 200) (finding substantial similarity between two occences of
falls from a ladder, both manufactured with the saallegedly defective
fiberglass);see also Nester v. Textron, Inc., No. 13920, 2015 WL 7272249,
at *4 (W.D. Tex. Nov. 17, 2015) (collectinglditional cases)Additionally, in
cases where courts have found no substantial siityahe accidents in
guestion had glaring differences that are not pméese this case.See, e.qg.,
Guy v. Crown Equip. Corp., 394 F.3d 320, 3229 (5th Cir. 2004) (#irming
district court’s exclusion of evidence of prior abentsinvolving different

model of forklift and differentypes of injurie$; Johnson, 988 F.2d at 580



(affirming district court’s exclusion of evidencé prior accidents because
there was no substantial similarity givehfferent models of vehicle and
different alleged defectsPeters v. Nissan Forklift Corp. N. Am., No. 06
2880, 2008 WL 2625522, at *2 (E.D. La. Feb. 1, 20.08

Though there are differences between the conditafrtbe 2008 fire
and the fire at the heart of this litigatiotihesedifferencesgo to the weight
that is to be given to this evidence, not the admbifity. Jackson, 788 F.2d
at 1083 (citations omitted Brazos River, 469 F.3d at 427. They do not,

however, warrant the exclusion alf evidence related to the 2008 fire.

V. CONCLUSION

For the foregoing reasons, the Court DENIES deferidanotion.

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE



