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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

ATLANTIC SPECIALTY INSURANCE CIVIL ACTION
COMPANY AND NICHOLAS CHAD

GONZALEZ

VERSUS NO. 15570
PORTER, INC., D/ B/ AORMULA SECTION “R” (4)
BOATS

ORDER AND REASONS

Before the Court is Defendant Porter, Inc.'s motionlimine and
Daubertmotion to strike the report ofaintiffs’ expert witnessCaptain Guy
Plaisance and to prohibit Plaisance from testifying at triaDefendant
additionally moves to strikecertain “hosetest” demonstrationvideos
prepared by Plaisan@ndto prohibit the video$rom being introduced into
evidence2 For the following reasons, the Court GRANTS defemida

motions.

l. BACKGROUND
This lawsuit arises out of a fire onboard tlBudget Bendera

recreational boat owned by plaintiff Nicholas Ch&ibnzalez. The fire

1 R. Doc. 29.
2 Id.
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occurred on or about December 21, 2013 and rendgredoat a total loss.
The boat was insured by Atlantic Specialty Insuma@ompany, which paid
Gonzalez $280,000n his insurance claim. Plaintiffs assert claingaiast
the boat’s manufacturer, Porter, Inc., for redhdnt breach of contract,
products liability, and negligenéPlaintiffs allege that the fire was caused
by an electrical malfunction attributabto corroded wiring in the port side
of the boatt According to plaintiffs, a gap along the edge avet bar in the
boat’s cockpit allowed water to flow downward andto the wiring below,
causing the corrosioh.Plaintiffs allege that this corrosioragsed a short
circuit that energized wires, causing them to oeathand eventually ignite
afires To support this theory, plaintiffs retained threg@erts: Captain Guy
Plaisance, a marine surveyor; Gary Jones, a fits@on consultant; and
Troy Little, an electrical engineer.

On December 27, 2013, Captain Plaisance inspedtedbat for the
first time? He returned for a followup inspection on January 9, 2084.

Plaisance wrote two summaries of his inspections tfee plaintiffs on

R. Doc. 12 at 34.
Id. at 2.

Id.

Id.

R. Doc. 291 at 2.
Id.
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December 31, 2013, and January 17, 2014, respéctivén April 2014,
Plaisance conductedhaadditionalinvestigation of the boat. His time he
conducted a “hose test,” in which he placed a garldese on thé&oat'swet
bar and hosed downto see if water leaddonto the electrical wiring harness
below® Two years later, Plaisance conducted a similar oast different
boat named.ost My Mind which isalsomanufactured by defendaahd is
similar to theBudget Bende# Plaisance filmed both tests. On April 15,
2016, plaintiffs submitted Plaisance’s experpoet and the videos of the
hosetests??

Plaisance’s report notes plaintiffs’theory thattereenteredthe boat’s
electrical system and caused a short ciré&uiRlaisance reported that he
performed two “hose tests”to test how water caaldude into the electrical
system®* From his test, Plaisance reportethatif the wet bar of the boat
was exposed to water, the water would “flow to qrewing at the outbod

edge of the top and down a path . . . into the poward machinery spacé?”

9 Id.
10 R. Doc. 292 at 2.
11 Id.

12 R. Doc. 291 at 3.

13 R. Doc. 292 at 2.

14 Id. The meéhodology and substance of these tests, as well as
their potential inadmissibility will be discusseélbw.

15 Id.
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The water would then drip onto the “DC wiring hasses directly below in
the same area where terminal connections whichtedoand melted are
located.® Plaisance concluetthat this type of water intrusion should not
occur onaseaworthy vessel antiat itwas the result of a defective design by
defendants

Porterseeks to exclude Plaisance’s report and testimmoausehis
report does not satisfy the technical requissits of Federal Rule of Civil
Procedure 26 and this Court’s scheduling order, laechuse Plaisance does
not base his proffered expert testimony on reliadieta and sound
methodologies, as required by Federal Rule of Bvae702 andaubert v.
Merrell Dow Pharmaceuticals, Inc509 U.S. 579 (1993%. Additionally,
defendantseeks toexclude the *“hos¢est” videos filmed by Plaisance
because they fail to simulate conditions substdlytsamilar to those on the

Budget Bendeand because Plaisance did not provide criticalrimfation

16 Id.
1 Id. at 3.
18 SeeR. Doc. 291.



regarding how the tests were conducteRlaintiffs responded on June 14,

20162°and defendant replied.

. LEGAL STANDARD

A district court has considerable discretion to adon exclude expert
testimony undeFederaRuleof Evidence702. See Gen. Elec. Co. v. Joiner
522 U.S. 136, 1389 (1997);Seatrax, Inc. v. Sonbeck Intl, InQ00 F.3d
358, 371 (5th Cir. 2000). Rul®?2 provides:

A witness who is qualified as an expert by knowledgkill,

experience, training, or edagon may testify in the form of an
opinion or otherwise if: (a) the expert’s scientjftechnical, or
other specialized knowledge will help the trier Hct to

understand the evidence or to determine a fac¢sne; (b) the
testimony is based on sufficient facts or datatli@ testimony is
the product of reliable principles and methods; &hdhe expert

has reliably applied the principles and methodih®ofacts of the
case.

Fed. R. Evid. 702.
In Daubert v. Merrell Dow Pharmaceuticals, Inthe Sipreme Court

held that Rule 702 requires the district courttbas a gatekeeper to ensure

19 Id. at 4. Defendant also argues that the htes¢ videos risk
unfair prejudice because of their potential to masl the jury. However,
after this motion was filed, this Court granted eledant’s motion to
withdraw its demand for a jury trial. R. Doc2.3 As this case is now
scheduled for a bench trial, this argument is moot.

20 R. Doc. 37.

21 R. Doc. 50



that “any and all scientific testimony or evidenadmitted is not only
relevant, but reliable.” 509 U.S. at 58%e also Kumho Tire Co., Ltd. v.
Carmichael] 526 U.S. 137, 147 (1999) (clarifying that thBaubert
gatekeeping function applies to all forms of exptttimony). The Court’s
gatekeeping function thus involves a twart inquiry into reliability and
relevance.

First, the Court must determine whether the preafterexpert
testimony is reliable. The party offering the testny bears the burden of
establishing its reliability by a preponderancehd evidenceSee Moore v.
Ashland Chem. Ingl151F.3d 269, 276 (5th Cir. 1998). The religlgiinquiry
requires the Court to assess whether the reasoommngnethodology
underlying the expert’s testimony is vali®ee Daubert509 U.S. at 59:83.
The aim is to exclude expert testimony based mesrlgubjective belief or
unsupported speculatiorSeed. at 590.

The Court inDaubertarticulated a flexible, nom®xhaustive, fivefactor
test to assess the reliability of an expert's melogy: (1) whether the
expert’s theory can be or has been tested; (2) mdrethe theory has been
subject to peer review and publication; (3) the wnoor potential rate of
error of a technique or theory when applied; (4 tbxistence and

maintenance of standards and controls; and (5)diégree to which the



technique or theory has been generally acceptéldarscientific community.
Id. at 59395. The Supreme Court has emphasized, however, that these
factors “do not constitute a ‘definitive checklmttest.” Kumhq 526 U.S. at
150 (quotingDaubert 509 U.S. at 593). Rather, district courts “mbawve
considerable leeway in deciding in a particulease how to go about
determining whether particular expert testimonyediable.” 1d. at 152.
Courts have also considered whether experts ar@'sing to testify about
matters growing naturally and directly out of resgathey have conducted
independent of the litigation, or whether they have depad their opinions
expressly for purposes of testifyindQaubert v. Merrell DowPharms., Inc.
43 F.3d 1311, 1317 (9th Cir. 1995). They also havekéab towhether the
expert has adequately accounted d&dwvious alternative explanationsee
Claar v. Burlington N.R.R.29 F.3d 499 (9th Cir. 1994), and whether the
expert “is being as careful as he would be in leigular professional work
outsidehis paid litigation consulting.Sheehan v. Daily Racing Far, Inc,
104 F.3d 940, 942 (7th Cir. 1997).

The Court alsaecognizeghat this case involves a nonjury trialn
Daubert, the Supreme Court's overriding concern was whté problem of
exposing the juryto confusing and unreliable expestimony.Sees09 U.S.

at 59597. In the wake oDaubert several courts hawbservedhat in the



context of a bench trial, thbaubertgatekeeping obligation is lessgent
because the gatekeeper and trier of fact are times&ee, e.gVolk v. United
States57F.Supp.2d 888, 896 B (N.D.Cal.1999);Seaboard Lumber Co. v.
United States308 F.3d 1283, 13002 (Fed Cir. 2002) (explaining that in a
bench trial thdaubertstandard must still be applied but the concernsiabo
expert evidence misleading a jury “are of lessepamt”); Gibbs v. Gibbs210
F.3d 491, 500 (5th Cir2000) (“Most of the safeguards provided for in
Daubertare not as essential in a case such as this wheisract judge sits
as the trie of fact in place of a jury.”).

As a general rule, questions relating to the bam®esd sources of an
expert’s opinion affect the weight to be assignledttopinion rather than its
admissibility and should be left for the [finder Gfct]'s consideration.”
United Sates v. 14.38 Acres of Land, More or Less Situateldeflore Cty .,
Miss, 80 F.3d 1074, 1077 (5th Cir. 1996) (quotMigerbo v. Dow Chem. Cp.
826 F.2d 420, 422 (5th Cir. 1987)Nonetheless, expert testimony “must be
reliable at each and every step @se it is inadmissible. The reliability
analysis applies to all aspects of an expert'sitesthy: the methodology, the
facts underlying the expert’s opinion, the link Wween the facts and the
conclusion et alia.” Knight v. Kirby Inland Marine In¢.482 F.3d 347, 355

(5th Cir. 2007) (citation omitted). “Where the exp's opinion is based on



insufficient information, the analysis is unreliadl Paz v. Brush
Engineered Materials, Inc555 F.3d 383, 388 (5th Cir. 2009).

In Joiner, the Supreme Court plained that “nothing in either
Daubertor the Federal Rules of Evidence requires a distoeirt to admit
opinion evidence that is connected to existing datly by theipse dixitof
the expert.” 522 U.S. at 146. Rather, “[a] coaray conclude thathtere is
simply too great an analytical gap between the damba the opinion
proffered.” Id.; see also LeBlanc v. Chevron USA, IM96 F. App’x 94, 98
(5th Cir. 2010).

Ifthe Court is satisfied that the expert’s testmyas reliable the Court
must the determine whether the experéimalysisis relevant. The question
here is whether the reasoning or methodology “flited facts of the case and
will thereby assist the trier of fact to understahe evidence See Daubert
509 U.S. at 591. ‘[Flundameally unsupported” opinions “offer[] no expert
assistance to thfrier of fact]’ and should be excludedGuile v. United

States 422 F.3d 221, 227 (5th Cir. 2005) (citiViterbo, 826 F.2d at 422).



[1l. DISCUSSION

A. Motion to Strike Plaisance’s Report

TheCourtfirst addressesdefendant’s argument that Plaisance’s expert
report should be stricken because it does not cgmjth Federal Rule of
Civil Procedure 2@nd this Court’s scheduling order. The schedulingesrd
requires that expert reports fully setrtio “all matters about which [the
expert witness] will testify and the basis theréfand “be obtained and
delivered to counsel for Defendant as soon as péssut in no event later
than April 15, 201622 Rule 26(a)(2)(B) provides that, “unless othéssv
stipulated or ordered by the court,”a party musthbse its expert witnesses
along with a written report prepared and signedh®ywitness that contains:

(i) a complete statement of all opinions the witn@sll express

and the basis and reasong fthem; (ii) the facts or data

considered by the witness in forming them; (iiiyaaxhibits that

will be used to summarize or support them; (iv) thieness's

gualifications, including a list of all publicatisrauthored in the

previous 10 years; (v) ashi of all other cases in which, during the

previous 4 years, the witness testified as an axaetrial or by

deposition; and (vi) a statement of the compensatmbe paid

for the study and testimony in the case.

Fed.R. Civ.P. 26(a)(2)(B). BecauslaiBance’'s report does not include many

of these requirements, defendant argues the repuost be stricken.

22 R. Doc. 18.
10



Defendant’s argument that plaintiff has violatedlé&k26(a)(2)(B) fails
to recognize that the Court has “otherwise stipadabr ordered” that an
expert report must merely set forth “all matters abwhich they will testify
and the basis therefor”and be delivered to defen ts April 15, 201623 See
Knorr v. Dillard’s Store Services, IndNo. 043208, 2005 WL 2060905, at
*2 (E.D. La. Aug, 22, 2005) (rejecting similar amgent of technical
noncompliance with Rule 26 because of Court’s scitied order). Here,
Plaisance’s reporinforms defendanthat he will testify as to plaintiffs’
theay of how water could enter the boat’s electricgdtem and whether a
vessel that allows water intrusion in this manneris seaworthy4
Additionally, Plaisance notethat his conclusions are based on the hiest
videos he conducted and hasore than38 years of experience in vessel
management, construction, repaand inspectior*> Any confusion or
guestions that defendant had over the basiRlaisance'sonclusions could
be addressed in a deposition or through other desgomeansSee Kirkland
v.Marriott International Inc, 416 F. Supp. 2d 480,486 n. 2 (E.D. La. 2006)
(refusing to strike report with information that svdifficult to understand

because information was clarified in subsequent odémn); Stahl v.

23 R. Doc. 18 at 2.
24 R. Doc. 292 at 23.
25 Id. at 1.
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Novartis Pharmaceuticals CorpNo. 991048, 2000 WL 33915847, at *2
(E.D. La. Nov. 29, 2000) (samelinally, plaintiff submitted Plaisance’s
report on April 15, 2016, the deadline foexpert reports?é Therefore,
Plaisance’s report tsmely and adequately s&forth the matters about weh
he will testify and the basis for his opinions.

FurthermorealthoughPlaisance’s repordid not include information
like the exhibits used to support his conclusiortds resume, his
compensation, or a list of other cases in whichhas provided expert
testimony plaintiffs later gave defendant the photographic exhibits that
Plaisance relied on, as well as copies of the Hesevideos’ Plaintiffs also
gave eefendant documentation Bfaisance'sompensation and his resume,
which includes his qualifications and a list of easn whichPlaisancehas
testified as an expert either at trial or by deposi?28 Defendant had all of
this information beforePlaisance’'sscheduled deposition and was not
prejudiced by th@bsence othis information from Plaisance’s report.

For all of the foregoing resmns plaintiff's technical noncompliance
with Rule 26 does not warrant this Court strikiRpisance’s report.See

Knorr, 2005 WL 2060905 at *2.

26 R. Doc. 29 at 2.
27 R. Doc. 37 at 14.
28 R. Doc. F-13.
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B. Admissibility of Hose-Test Videos

Because the resolution of defendam&ubertmotion is dependernih
part on the validity and admissibility of Plaisance'sdedest videos, the
Court will address the videos firsThis Court has broad discretion to admit
evidence of experimental testSee Williams v. Briggs C62 F.3d 703, 707
08 (5th Cir.1995);Barnes v. GenMotors Corp, 547 F.2d 275, 277 (5th Cir.
1977). The standard by which the Court determines the adimility of
experimental evidence depends upon whether it isgoeffered toreenact
an event that occurrear to demonstrate general scientific principl€see
Wallace v. GenMotors Corp,No. 942627,1997 WL 269498, at *1 (E.D.a.
May 19, 1997) (citindMcKnight By & Through Ludwig/. Johnson Controls,
Inc., 36 F.3d 1396, 1402 (8th Ct99%4)); Gilbert v. Cosco, Ing989 F.2d 399,
402 (10th Cir1993).

If the experimental evidence is a simulation orre&tion of the event
In question, then the recreation and the even¢dks b replicate must be
substantially similar. Williams, 62 F.3d at 707. The conditions of
experimental testeeed notbe identical to the case at harit should be
“‘nearly the same in substantial particulars asftord a fair comparison in
respect to th particular issue to which the test is directé&htnes 547 F.2d

at 277.Thepurpose behind the substansahilarity requirement is to avoid

13



the risk of misleading members of the jury who metyach exaggerated
significance to the evidenc&eeMcKnight, 36 F.3d at 1402 (citingusco v.
Gen.Motors Corp, 11 F.3d 259, 264 (1st Cir.1993)).

If the proffered evidence is not meant to recremteevent but instead
simply demonstrate scientific prciples, then the substantigimilarity
requirement doesot apply.See McCune v. Graco Children’s Products, Inc.
495 F. App’x 535, 540 @ Cir. 2012) (“if a party offers the demonstrative
evidence only as an illustration of general sciopirinciples . . . it need not
pass this ‘substantial similarityést” (quotingMuth v. Ford Motor Cq.461
F.3d 557, 566 (th Cir. 2006))). Z2monstrative evidence that is offered only
as an illustration of abstract scientific principlenust not too closely
resemble the actual events and circumstances otaise, Riley v. Ford
Motor Co, No. 09148, 2011 WL 3236109, at *4 (S.D. Miss. July 2712))
and the demonstrative test must be properly constlicSee generallyl
McCormick On Evid§ 202 (7th ed.).Additionally, the scientific principles
that the evidence seeks to demonstrate must beanel¢o the caseScordill
v. Louisville Ladder Group, LLAONo. 022565, 2004 WL 307475, at *7 (E.D.
La. Feb. 17, 2004), and the demonstration mustbeomisleathg. Muth,

461 F.3d at 566.
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Defendant maintains that the hetest videos should be excluded
because they do not pass the substantial simileeggi2°® Plaintiffs respond
that the videos are offered to demonstrate gerssiahtific principles—such
as the direction water travels when splashes on thboat—and therefore
neednot satisfy the similarity requirement to be admdt°

Although plaintiffs contendhat the hoséest videos are not offered as
exact simulationshe questions not one of “labks.” See McKnight36 F.3d
at 1402. The Court rather than the plaintiffs’ seferving characterization
of the evidencemustdetermine what category tiproffered evidence falls
under.Seeidat 140203 (rejecting proponent’s characterization of evice
as demonstrating scientific principles and instdadling that evidence
sought to recreate events that gave rise to Jria€e alsaMuth, 461 F.3d at
566-67 (affirming district court’s rejection of propongs characterization of
evidence as only deamstrating scientific principles, not as recreajion
Dunn v. Nexgrill Industries, Inc.636 F.3d 1049, 1056 (8th Cir. 2011)
(samg.

Plaisance’s report states that he conducted the-test videos to

“‘determine how water was entering the machinerycspaire harness,” and

29 R. Doc.29-1at 1820.
30 R. Doc. 37 at 18.
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that he viewed the results of his test as “evideat&ow the water was
entering” the boat’s mechanical systéin.These statemen®nd plaintiffs’
theory of the caséhat the water intrusion occurred in part due tatnoe
washing of tle boat’s wet bap? establish that this evidence is offered not as
a demonstration of general scientific principles imstead as a recreation of
the events that gave rise to this caselherefore, the test must satisfy the
substantial similarity requirement to be admissible

A comparison of the facts of this case and the heseé videos reveals
thatthe videodail the substantial similarity test. AAarnesestablishes, the
conditionsof the test and the occurrence it seeks to reeth@atothaveto be
“precisely reproduced,” but they must be similaroagh to “afford a fair
comparison in respect to the particular issue tacwhhe test is directed.”
547 F.2d at 277The burden is on the party offering the experimdntiy a
‘proper foundation demonstrating a similarity ofraimstances and
conditions.”Id. Plaisance’s tesin theBudget Bendeapplies a continuous

stream of water from a garden hose directly atjgimetion betwen the back

31 R. Doc. 292 at 2.

32 See, e.g.R. Doc. 292 at 2; R. Doc. 36 at 4.

33 Even if the Court agreed thatis evidence wasneant to
demonstrate general scientific principles, the dastoations would not be
helpful to the trier of fact. Here, the scientipcinciple is apparently that
water will flow downward, which is also known asagity. The Court does
not need a videdemonstration of gravity to understand how it warks

16



of the wet bar and the boat’s wallhe videos do not indicate how long the
hose has been running any water was applied before filming begdhe
pressure of the water coming out of the hose,ef pnessure was increased
or decreased beferfilming began, or the edits thhave been made to the
videos34 The videos and Plaisance’s report also do not deday
information on how th&udget Bendewas washed, including the length of
time it is washed, the type of hose used, or theewpressure appliedlhese
critical missing details make a “fair comparisomipossible. Barnes 547
F.2d at 277Burchfieldv. CSX Transp., Inc636 F.3d1330,1337(11th Cir.
2011)(noting that the lack of specifics about the temtsthe videos made it
“impossible to assess whether the video was fairlylamdestly made under
circumstances and conditions substantially similr”plaintiffs accident
(internal quotation omitted)). Therefore, because plaintiffs have not
satisfied their burden in establishisgibstantial similarity, the hogest
videos are excluded.

C. Daubert

Finally, defendant moves this Court to prohibit iBé&nce from

testifying under Federal Rule of Evidence 702 ddaubert Plaisance’s

34 When asked for information in his deposition on hdwe
conducted the test, Plaisance gave a rambling mespthat failed to answer
the question or supply the missing detatsDoc. 491 at 9.
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report opines that based on the hose tests andhysical observations of
theBudget Bender‘water entering the DC wiring harness over time,.was
a direct result of a defective design and workmamgsly Formula.?> This
defective design resulted f‘electrical shorting which lead to the firé&"He
also opines that the entry of water into the DAmgrharness in the manner
he described renders tiBeidget Bendeunseaworthy and dangeroérs.

Daubertrequires that expert testimony be reliable at eacH every
step to be admissible, and this reliability anadyepplies to all aspects of the
expert’s testimony.Knight, 482 F.3d at 355. This includes not only the
methodology behind the expert’s opinion but alsedbnnectionof the facts
and/or datdo the opinion itself.1d.

Plaisance bases his opinion of the alleged defe¢he hose tests. The
Supreme Court irDaubert noted that the existence and maintenance of
standards and controls bears on whether a scieteést is reliable. 509 U.S.
at 594. Viewing the hosdest videos makes clear that these tests lacked any
form of meaningful standards and controls. As dibsx abovePlaisance
doesnotsupplyany of the critical informatiomecessaryo assess the tests’

reliability, most importatly how long the hoses had been running, the

35 R. Doc. 292 at 3.
36 Id.
37 Id.
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pressure of the water applied to the \etr, what edits were made to the
videos, and ifany water was appliemthe wet babefore filming beganNot
controlling for these factors or identifying criticstardards for these tests
indicates that the methodology behind these testmreliable. Therefore,
the Court will prohibit any of Plaisae® testimony based on the hdssts.
Plaisance’s second opinion thtdte boat’s propensity to allow water
intrusionrenders the boat unseaworthy and dangerous isilsieesxcludable
becausehe opinion isbased on thenreliablenose tests The Courtdoes
not quarrel with the proposition th#éta vessel allows for water intrusion
into its mechanical systemduring normal operation and regular
maintenanceit would be unseaworthy amabtentiallydangerous. Buwhat
is absent here is anyreliable methodology esthbigthepredicateactsfor
the unseaworthiness conclusiad@iven that the Court has excluded the hose
testevidencethere is simply no reliable methodology to supd®laisance’s

opinion, and there is no evidentiary basis for his testimony
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IV. CONCLUSION
For the foregoing reasons, the Court GRANd&endant'smotion to
exclude the hoseest videosand toprohibit Captain Guy Plaisancgom

testifying.

New Orleans, Louisiana, this4th dayNmfvember, 2016

_;éé\d_j/é_—r_d&___

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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