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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

GEORDON DENNIS, CIVIL ACTION
Plaintiff
VERSUS No. 15-690
ESS SUPPORT SERVICES SECTION "E"(4)
WORLDWIDE, ET AL
Defendants

ORDER AND REASONS

Before the Court is a motion for partisummary judgment filed by Defendant,
S.H.R.M. Catering Services, Inc. d/@/ Eurest Support Services (“ESS’ESS seeks
summary judgment on Plaintiff Geordon Dea'maintenance-and-cure claim under the
Fifth Circuit’s decision inMcCorpen v. Central Gulf Steamship Carp96 F.2d 547 (5th
Cir. 1968)2 The motion is oppose¥iThe Court deferred its consideration of the motion
pursuant to Rule 56(d) to permit plaifitio conduct certain additional discovetESS
timely re-urged the motion pursuant to theu@ds orders, Plaintifftimely responded, and
the motion is now before the Court ¢he briefs and without oral argumengEor the
reasons that follow, the @ot denies ESS’ motion.

BACKGROUND

This is a maritime persaiinjury case. Plaintiff Ge&rdon Dennis (“Dennis”) claims
that, on or about September 21, 2014, he sufferpdies while working for ESS on board

a vessel owned and maintainbg Seadrill Americas, In€.While Plaintiffs complaint

1R. Doc. 40.

2SeeR. Docs. 40-1, 52 &55.
3R. Docs. 42, 48, &60.

4R. Doc. 53.

5R. Docs. 55 &60.

6 R. Doc. 1.
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does not make it explicit, the parties apparengise@ that Dennis worked aboard the rig
SEVAN LOUISIANA as a utility hand and thdtis claims against Defendants center on
the allegation that he fell out of his tdyunk, which Dennis asserts should have had a
guard rail?’ Dennis initially alleged injuries to Bihead, neck, and back and later claimed
injuries to his right anklé.Dennis has made maintenance and cure claims agags®
Dennis filed the instant lawsuit on March 2015, asserting causes of action for
negligence, unseaworthiness, and maintenamckcure, as well gsunitive damages for
the willful and wanton failure to pay maintenancedacurel®

ESS originally filed this motion fo partial summary judgment on Dennis’
maintenance and cure claims on March 71®0ESS argues Dennis is not entitled to
maintenance and cure, because recovery feralleged ankle injury is precluded under
McCorpen v. Central Gulf Steamship Corp96 F.2d 547 (5th Cir. 1968) and because he
has reached maximum medical cure on his other edleigjuries!! ESS argues that
Dennis intentionally concealed evidence of gngficant pre-existing injury to his ankle,
the disclosure of which would have materidttypacted ESS’decision to hire Dennis and
which is causally related to his current alldgemkle injury. With ESS’liability for Dennis’
alleged ankle injury precluded byMicCorpendefense, ESS argues that Dennis is wholly
precluded from bring a maintenance andecglaim, because has achieved maximum

medical cure on his other alleged injuriégurthermore, ESS seeks a ruling that Dennis

7R. Docs. 40-2 at 2,40-4 at 5, &42-2 at Beslso generallR. Doc. 44.

81d.

91d.

1V R. Doc. 1.

11SeeR. Doc. 40-1at 12-16.

2Seeidat 17-18see alsdr. Doc. 55 at 15. ESS initially sought a determiaatthat Dennis has also
reached medical maximum cure bis ankle injury; however, ESSupplemental memorandum re-urging
summary judgment apparently concedes that “pl#fintay be able to argue that Dr. Bostick has done
enough to create confusion over whether plainsifii the point of maximum medical cure with respect
his alleged right ankle injury.” R. Doc. 55 at 15.



may not seek punitive damages related téeDdant’s payment of maintenance and cure
or lack thereof, because ESS has paid Demmaintenance payments and has reasonably
relied on treating physicians in deteining that Dennis has no cure issde.

On April 28, 2016, the Court deniedSBE’ motion for summary judgment without
prejudice, finding that pertinent discovery svatill on-going as to the relation between
Dennis’prior ankle injury and his alleged anklguiny.14

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate only “if the movamows that there is no
genuine dispute as to any material fact analrttovant is entitled to judgment as a matter
of law.”5 “An issue is material if its resolutioocould affect the outcome of the actiof§.”
When assessing whether a maa¢factual dispute exists, the Court considers dalihe
evidence in the record but refrains from nrakicredibility determinations or weighing
the evidence?” All reasonable inferences are drawn in favor af tton-moving partyg
There is no genuine issue of material faceifen viewing the evidence in the light most
favorable to the non-moving party, no reasonabiertof fact could find for the non-
moving party, thus entitling the moving party tagment as a matter of lai.

If the dispositive issue is one on whithe moving party will bear the burden of
persuasion at trial, the moving party “must comemard with evidence which would

‘entitle it to a directed verdict if # evidence went uncontroverted at trid?.”If the

BBR. Docs. 40-1at 18—-19 &55 at 16.

4 R. Doc. 53.

15 Fed. R. Civ. P. 565ee also Celotex Corp. v. Catre4f77 U.S. 317, 322—-23 (1986).

BDIRECTV Inc. v. Robsq@20 F.3d 532, 536 (5th Cir. 2005).

17Delta & Pine Land Co. v. Nationwide Agribusiness.i€o, 530 F.3d 395, 398 (5th Cir. 200&ee also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 150-51 (2000).

18 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

19Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).

20nt1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 1263—-64 (5th Cir. 1991) (quot@gden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).



moving party fails to carry this burden, theotion must be denied. If the moving party

successfully carries this burden, the burdeprfduction then shifts to the non-moving

party to direct the Court’s attention to somietipin the pleadings or other evidence in the
record setting forth specific facts sufficient égtablish that a genuine issue of material
fact does indeed exist.

If the dispositive issue is one on whitlhe non-moving party will bear the burden
of persuasion at trial, as in this case, thevmg party may satisfy its burden of production
by either (1) submitting affirmative evidentieat negates an essential element of the non-
movant’s claim, or (2) affrmatively demonstiag that there is nevidence in the record
to establish an essential element of the non-mdwvastdaim 22 If the movant fails to
affirmatively show the absence of evidenwme the record, its motion for summary
judgment must be denied.Thus, the non-moving partmay defeat a motion for
summary judgment by “calling the Court’s atteon to supporting evidence already in the
record that was overlooked or ignored by the movpayty.24 “[U]nsubstantiated
assertions are not competent summary judgment eeelelThe party opposing summary
judgment is required to identify specifevidence in the record and to articulate the
precise manner in which that evidence supporte®hliser claim. ‘Rule 56 does not impose
upon the district court a duty to sift throutie record in search evidence to support a

party’s opposition to summary judgmeni®”

21Celotex 477 U.S. at 322-24.

22|d. at 331-32 (Brennanl ., dissenting).

23See idat 332.

24|d. at 332—-33. The burden would then shift backhe movant to demonstrate the inadequacy of the
evidence relied upon by the non-movant. Once agdckhe burden of production shifts to the nonmoving
party, who must either (1) rehabilitate the evidemattacked in the moving party's papers, (2) produce
additional evidence showing the existence of a geaissie for trial as provided iRule 56(e), or (3) submit
an affidavit explaining why further discoveig/necessary as provided in Rule 56(fl”at 332—-33, 333 n.3.
25RagasVv. Tenn. Gas Pipeline Ct36 F.3d 455, 458 (5th Cir. 1998) (citations amteérnal quotation marks
omitted).



LAW AND ANALYSIS

I. McCorpenDefense

ESS maintains, under the Fifth Circuit’s decisinrMcCorpen that Dennis is not
entitled to be paid maintenance and curéhwiegard to his alleged right ankle injury
because he concealed a prigght ankle fracture from ESS.“Maintenance and cure is a
contractual form of compensation affordedthhe general maritime law to seamen who
fallill or are injured while in the service of @ssel.2” Aseaman’s employer may, however,
rely on certain legal defenses, such as tMxCorpen defense,” to deny claims for
maintenance and cupé.

In McCorpen the Fifth Circuit concluded thatwvhile maintenance and cure may
be awarded to a seaman whalsaffered from a pre-existingjury, a seaman forfeits his
or her right to maintenance and cure when heha fails to disclose certain medical facts,
or misrepresents those facts, when askezbabhem in connection with an employment
applicationz® An employer will prevail on this dense, absolving the employer of its
obligation to an injured seaman, by estalbiligy: (1) the seaman intentionally concealed
or misrepresented information concerningr@or medical condition or injury; (2) the

misrepresented or concealed information wasanal to the employer’s decision to hire

26 See generallRr. Docs. 40-1 & 55.

27Jauch v. Nautical Servs., In@70 F.3d 207, 212 (5th Cir. 2006).

28 Brown v. Parker Drilling Offshore Corp410 F.3d 166, 171 (5th Cir. 2005ee also Lett v. Omega
Protein, Inc, 487 F. Appx 839, 848 (5th Cir. 2012).

29 McCorpen v. CentraGulf Steamship Corp396 F.2d 547, 549 (5th Cir.gert. denied 393 U.S. 894
(1968). See also Brown410 F.3d at 170-71, 73 (quotingcCorpen 396 F.2d at 549 (“[W]here the
[employer] requires a seaman to submit to a préngimedical examination or interview and the seama
intentionally misrepresents or conceals materiatiio@ facts, the disclosure of which is plainly des,
then he is not entitled to an award of maintenaarce cure.”)).

5



the seaman; and (3) a causal connection betwthe non-disclosed injury or condition
and an injury or condition complained of in thetsati bar3°

ESS, as the party seeking summary judgmbas the burden of establishing there
are no material facts in dispute and, theref@®S is entitled to judgment as a matter of
law on Dennis’maintenance-and-cure claBsS’summary-judgment burden, as applied
to theMcCorpendefense, requires ESS to estabtish absence of disputed material facts
with respect to each ofthe three prongs ofdefense. ESS is unable to do so with respect
to McCorpers third prong, meaning summary judgment must beiee.
A. Concealment

The first prong of theMcCorpendefense—the “intentional concealment” prong—
is “an essentially objective inquiry,” and does meguire a finding of subjective intent to
conceal or misrepresent medical imfoation on the part of the seam#iMcCorpers
intentional concealment prong neither nece#gdurns on credibility nor requires a
subjective determinatiors? “Failure to disclose medical information in an enview or
guestionnaire that is obviously designed elicit such information satisfies the
intentional concealment’ requiremen®”In this case, the parties disagree on the
application of this prong of thiglcCorpendefense.

ESS points to an April 24, 2013, medicapoet, signed and initialed by Dennis that

clearly diagnoses a “fracture right fibula @a&l malleolar fracture) (with subluxation3#”

30 McCorpen 396 F.2d at 548—-4%ee also Johnson v. Cenac Towing, 544 F.3d 296, 301 (5th Cir.
2008) (citations omittedBrown, 410 F.3d at 171.

31Brown, 410 F.3d at 174.

32]1d. at 175.

33]d. at 174 (citingVitcovich v. OCEAN ROVER, O,Nl06 F.3d 411 (9th Cir. 1997)).

34See generallRr. Doc. 48-1. The Court notes that the details efibis’ past medical treatment were not
detailed in the parties’statement of uncontestads; however, Dennis submitted the April 24, 2013,
medical report, apparently conceditheir authenticity and accura&eeRec. Doc. 48 at 2.

6



The report includes a “General Instructi6rdocument also initialed by Dennis that
clearly states “You have been given ethfollowing additional information:
FRACTURE:ANKLE” and includes a “follow-up” instrumn for Dennis to see an
orthopedis5 ESS also points to the testimonylaénnis’treating doctors for his current
injury, who note that the prews fracture did not heal preply and shoulchave been
surgically repaired® ESS then points to medical qu@snnaires Dennis completed when
seeking employment with ESS roughly fifteeronths later, which asked Dennis to swear
that the information he supplied was true “as inoart of law” and informed him that
failure to respond truthfully could result tihe loss of medical &atment and benefiés.
Dennis marked “No” next to the questiorkasy whether he had ever had “Broken Bones
| Fractures /Dislocation$® On another questionnaire, Dennis denied ever ltpaim
injury to his feet or legs and generally deniedihgwany type of prior injury? ESS further
argues that Dennis denied he had ever sufferednkhe dracture when asked by his
treating physician, Dr. Robert Bostick (“Dr. Botik. 40 Asserting that the concealment
prong is an objective inquiry, ESS argues that Osrotearly concealed his prior ankle
fracturesl

Dennis argues that, regardless of whathexdical report says, he believed at the
time he suffered only an ankle sprain, andnp® to testimony of the doctors who have

treated his current ankle injury supporting tloeclusion that Dennis likely suffered both

35]d. at 12—-13. The parties apparently agree that Dedidis ot seek follow-up treatment with the
orthopedist.

36 R. Docs. 40-5 at 6-8 &55-2 at 16

37SeeR. Doc. 40-4 at 28-31.

38|d. at 28.

39]d. at 30-30.

40 R. Doc. 55-2 at 13-14.

41R. Doc. 55 at 11-12.



a high ankle sprain and a fractuteDennis asserts that the doctors’ testimony also
reveals that Dennis was forthcoming about the pmgury in generat3 Dennis further
argues that ESS has pointedhtmevidence indicating his nbdity was in any way limited
while he worked for ESS or that he had intent toa®al his ankle fractur#.

The Court finds ESS has established that Dennigniibnally concealed or
misrepresented the pre-existing injury tc lainkle. ESS is correct that the intentional
concealment prong of BcCorpendefense “is an essentially objective inquity.The
Fifth Circuit has held that the “[flailure tdisclose medical information in an interview
or questionnaire that is obviously designed toiklguch information satisfies the
intentional concealment’ requiremem8” Dennis does not deny having previously
received medical treatment for his right ankle mnsg and initialing various portions
of the medical report and general instruntoclearly indicating that he had been
diagnosed with a fracture. Dennis’failuredsclose the fracture when questionnaires he
completed for ESS clearly elicited such informatsatisfies the intentional concealment
requirement. The Court is not persuaded thabnis’ subjective bedif he suffered only a
sprain or his argument that he lacked actual intendonceal is relevant to the Court’s
analysis, as the intentional concealment prdags not require an inquiry into subjective

intent of the employe#".

42SeeR. Doc. 48 at 2see als®R. Doc. 60-1at 4-5; R. Doc. 60-2 at 11.

431d.

44R. Doc. 60 at 9.

45See Ladnier v. REC Marine Logistics, L.L.@v. A. No. 14-1278, 2015 WL 3824382 at *2 (E.R.LJun.
19, 2015) (Morgan, J.).

46 See Brown v. Parker Drilling Offshore Corp@10 F.3d 166, 174 (5th Cir. 2005).

471d.



B. Materiality

The Court therefore moves to the second pronfylo€orpen ESS must show
Dennis’ misrepresentation or concealmewas material to ESShiring decision.
Information is considered material for purposestiod McCorpendefense when “an
employer asks a specific medi question on an application, and ... the imgus
rationally related to the applicant’s phgal ability to perform his job dutieg?® If,
however, a plaintiff shows he would haJeeen hired regardless of whether the
concealment was material, the employessies on the second prong. The materiality
prong of aMcCorpendefense is an issue of fatt.

Dennis apparently concedes materialibyjt argues he would have been hired
despite the materiality of the questionresrinquiry about his past medical histofy.
Indeed, the record is clear that ESS spealificasked questions on the pre-employment
guestionnaires relating to broken bones and ingurte Dennis’ feet and legs.
Furthermore, ESS has provided a declarationsoifl SEQ Coordinator, establishing that
Dennis’ utility hand position required tensive standing and walking and frequent
climbing, balancing, stooping, kneeling and liftipiglt is clear that the questionnaire
sought information about Dennis’ medical lisg and health that was rationally related
to Dennis’ physical ability to serve asuility hand. The declaration of ESS’ HSEQ
Coordinator states that, had Dennis disclosisdorior right ankle injury, ESS would have
required Dennis to provide further medicamformation, such as medical records

associated with the injury, which would Yyeamade clear that Dennis had previously

48|d. at 175.

49 See Cal Dive Intern., Inc. v. Gran@iv. A. No. 11-1657, 2013 WL 10981 (Mar. 15, 2013) (Morgan, J.).
50 SeeR. Doc. 60 at 11.

51R. Doc. 40-10.



suffered a fracturé2 The declaration further statesathESS also would have required
Dennistoundergo further evaluation and tegtimefore reaching a decision to hire hifn.

Despite apparent materiality, Dennis argues thaf E®uld have hired him
regardless of the past ankle injury, pointitgga statement in his conditional offer of
employment and a statement in one of thegjionnaires that ESS would have denied
employment only if it was not possible f@ennis to perform the job with reasonable
accommodation8* Dennis argues that ESS would Veahired Dennis even if he had
disclosed the past fracture, because he willsable to (and did) perform the essential
functions of a utility hand up until the time ofshalleged injury?

The Court is not persuaded that Dennis has prodsuaéfitient evidence to prove
ESS would have hired him everhi¢ had disclosed the prior fracture. The evidaacéar
that Dennis not only previously fractured his ankkut that the fracture healed
improperly and should have been surgically repahéddennis’argument that ESS would
have made a reasonable accommodation daserepresentations in the questionnaire
and conditional offer of employment is tooesulative, particularly given that ESS has
come forward with sufficient evidence demoreting that it would have sought Dennis’
medical records from the fracture and would/d&nvestigated and tested the improperly
healed ankle further. As sudine Court concludes that E&&s satisfied the second prong

of its McCorpendefense.

52Seeid.R. Doc. 48-1.
53R, Doc. 40-10.
54SeeR. Doc. 40-4 at 28—31.

55 SeeR. Doc. 60 at 12.
56
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C. Causality

To establish the third element ofMcCorpendefense, ESS must establish a
connection between the concealed medical éadd the injury that led to the claim for
maintenance and cure benefits. The presentynjeed not be identical to the previous
injury. Instead, “[a]ll that is required is awsal link between the prexisting disability
that was concealed and the disability incurred dgrihe voyage?” Causality can be
established by showing thatdlprevious injury and the meinjury occurred in the same
location on the bod$8 The inquiry is “whether the newjury is related to the old injury,
irrespective of their root cause®.”

In this case, the dispute boils down to whetheniie’'*high ankle” fracture relates
to Dennis’ current alleged “low ankle” injy. The Court is confronted with conflicting
opinions regarding Dennis’ current ankle imju Dennis’ first treating physician, Dr.
David Rabalais (“Dr. Rabalais”), has testifidtat Dennis’fall irritated the prior fracture
and “didnt cause the major problem [Dennis] hashis ankle.8° Dr. Bostick, Dennis’
currently treating physician, has testified i his opinion that the two injuries are
unrelated! ESS would have the Court question the credibibtydr. Bostick’'s medical
opinion and Dennis’underlying statement$to Bostick about his condition and thereby
rely exclusively upon the testimony of Dr. RabaJ&i®ut ESS offers no support to show

such a credibility determination—elated tg@nuine dispute of matial fact—would be

appropriate at the summary judgment phase. Wittaowt clear authority for the Court

57Brown, 410 F.3d at 176 (internal quotation marks andtgtn omitted).

58 1d.

59 Ladnier, 2015 WL 3824382 at *5 (quotiniphnson v. Cenac Towing, Ind.10 F.3d 166, 176 (5th Cir.
2005)).

80 R, Doc. 40-5 at 13.

61R. Doc. 60-2 at 6-8.

62R. Doc. 55 at 9-10
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to conclude that the ankle generally is a silag location on the body and faced with
conflicting evidence regarding whether Denihasv-ankle injury resulted from the past
ankle fracture, the Court cannot conclude tlE8S has established that there is no
genuine dispute of material fact regarding aiig in this case. As such, the Court cannot
conclude that ESS has established a visllaCorpendefense as a matter of law.
II. Maximum Medical Cure

The right to maintenance and cure terminates whe@aanan reaches “maximum
possible cure,” meaning it is probable thatther treatment will not better the seaman’s
condition83 As ESS apparently conced®sESS’ argument that it is no longer obligated
to pay Dennis further maintenance and curpeadads upon a finding that ESS is entitled
to aMcCorpendefense regarding Dennis’alleged ankle injéA¥he Court has concluded
that ESS is not entitled to summary judgment oMitCorpendefense regarding Dennis’
alleged ankle. Furthermore, while the parties do appear to dispute that Dr. Rand
Voorhies (“Dr. Voorhies”)—the doctor tréimg Dennis for his neck and back—has not
recommended surgefy,the record is unclear on whetheither Dr. Voorhies or Dr.
Bostick has actually cleared Dennis to return tak& As such, genuine disputes of
material fact preclude the Court from rulittgat ESS is no longer obligated to pay Dennis
further maintenance and cure.
[1l. Punitive Damages

ESS argues that Dennis cannot state arcfar punitive damagerelated to ESS’

alleged failure to provide maintenance asute, because Dr. Rabalais concluded Dennis

63Boudreaux v. U.$280 F.3d 461, 468 (5th Cir. 2002).
64 R. Doc. 55 at 15.

65 SeeR. Doc. 55 at 15.

66 SeeR. Doc. 55 at 15; R. Doc. 60 at 19-20.

67SeeR. Doc. 40-6.
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had reached maximum medical cure and beed&&S reasonably concluded that it has a
viable McCorpendefense on Dennis’ alleged ankle injury and haseotlise provided
maintenance and cure. Each claim for punittinmages “is to be evaluated on its own
facts,”though there is precedent supporfugitive damages where an employer was lax
in investigating the seaman’s maintenanced anre claim or where the employer failed
to reinstate benefits following the diagn®2f an ailment previously not determined
medicallys8 ESS principally supports its argumelmy reference to an unpublished, per
curiam Fifth Circuit decisionMNM Boats, Inc. v. Johnser248 F.3d 1139, 2001 WL
85860 (5th Cir. 2001). The decision, at mosstablishes that a seaman does not have a
per seright to punitive damages when an emploglecides not to pay befits in light of

a dispute between physicianger the seaman’s conditidf.

The Court concludes that the recorah® sufficiently clear that ESS conducted a
sufficient investigation of Dennis’maintenance asuie claim before deciding not to pay
benefits related to Dennis’alleged ankle injuTihe record does not make clear the extent
to which ESS investigated Dennis’ claim light of the medical evaluation and surgery
recommendation of Dr. Bostick, but rather ingies that ESS made&idecision not to pay
benefits for Dennis’alleged ankle injury solely Dr. Rabalais’earlier determination that
Dennis had reached medical maximum ct®n this record, the Court cannot conclude
as a matter of law that Dennis istremtitled to punitive damages.

Accordingly,

68 See Breese323 F.2d 100, 103 (5th Cir. 1987).
69See MNM Boats2001 WL 85860 at *1.
70 SeeR. Doc. 55 at 8.
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ITISORDERED that ESS’'motion for partial summary judgmérte and hereby
isDENIED.
New Orleans, Louisiana, this 12th day of July, 2016.

_____ St

SUSIE MOR
UNITED STATESDISTRICT JUDGE

1R. Doc. 40
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