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UNITED STATESDISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

JACQUELINE GROVES CIVIL ACTION
Plaintiff
VERSUS NO. 15-722
JONATHAN PAUL FARTHING, et SECTION "E"
al.
Defendants
ORDER

Before the Court are two motions: (1) a tiom to remand to state court filed by
Plaintiff Jacqueline Grovésand (2) a motion for leave mnduct a deposition related to
the pending motion to remand filed by DefendantsidganMutual Insurance Company
and Amica General Agency, LLC (“Amica®For the following reasons, both motions are
DENIED.

BACKGROUND

On February 13, 2015, Plaintiff Jacqueli@eoves filed a petition for damages in
Orleans Parish Civil District Court alleginghe suffered severe injuries, including but
not limited to a fractured pelvis and a traumatiaib injury, after Defendant Jonathan
Paul Farthing, an uninsured driver operating a motce, struck Plaintiff while she
was riding a bicyclé. Plaintiff named Farthing and Amica, Plaintiffs leded
uninsured/underinsured motorist insnc& coverage provider, as defendahts.

On March 5, 2015, Amica filed a notice odmoval in the U.S. District Court for
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the Eastern District of Louisiana, invokinige Court’s subject-matter jurisdiction based
on diversity of citizenshig.On April 2, 2015, Plaintiff fled a motion to remd the case
to Orleans Parish Civil District Couftand Amica filed a motion on April 29, 2015 for
leave to conduct a deposition related to the motmremand.
LAW AND ANALYSIS

Federal courts are courts of limited jsdiction and possess only the authority
conferred upon them by the Unit&tates Constitution or by Congres&ederal law
allows for state civil suits to be remaVveto federal courts in certain instances.
Generally, removal jurisdiction is governég 28 U.S.C. § 1441(a), which provides:

Except as otherwise expressly provided by Act of @@ss, any civil action

brought in a State court of which the district cmuof the United States

have original jurisdiction, may b&emoved by the defendant or the

defendants, to the district court of the United t8safor the district and

division embracing the place where such actioneisging0

In this case, Amica invoked the Court'svdisity jurisdiction when removing this
action to federal courf.Section 1441(b)(2) limits removalrisdiction in diversity cases.
When removal is based on diversity jurisdacti the action “may not be removed if any
of the parties in interest properly joineddaserved as defendants is a citizen of the
State in which such action is brough&.This limitation is often referred to as the “forum

defendant rule® The Fifth Circuit has held that failure to compijth the forum

defendant rule renders removal procedurally devectiather than jurisdictionally
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8 Howery v. Allstate Ins. Cp243 F.3d 912, 916 (5th Cir. 2001).
9See28 U.S.C. § 1441.

1028 U.S.C. §1441(a).
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BSeeIn re 1994 Exxon Chem. FRigb8 F.3d 378, 391 (5th Cir. 2009).



defective* Thus, to determine whether removalpisoper when original jurisdiction is
based on diversity and a forum defendanh@&@ned, the Court must undertake a two-
step analysis: (1) jurisdictionally, the parties shube completely diverse and the
amount-in-controversy requirement mulké met, and (2) procedurally, no named
defendants served prior to removalyrtee citizens of the forum state.

In this case, the first prong clearly is sdi@d. Diversity jurisdiction exists as the
parties are completely diverse and the amount-intamversy requirement is mét.
Plaintiff argues, however, the Court mustmrand this case for failure to satisfy the
second prong of the test because Defend@artthing is a citizen of Louisiana—the
forum state—and he was served prior to remé¥alhus, to conclude whether the
second prong of the test is met, the Court muskemdeine (1) when the case was
removed to federal court, and (2) whetherthang was served prior to that time.

When Was the Case Removed to Federal Court?

Under 28 U.S.C. § 1446(a), defendants segko remove a civil action from state
court must file in the federal district coutd notice of removal . . . containing a short
and plain statement of the grounds for removalethgr with a copy of all process,

pleadings, and orders served upowrlsu. . defendants in such action Section 1446(b)

41d. at 396.

15 The parties do not dispute that there is compdatersity—Plaintiff is a citizen of Colorado, Defendan
Farthing is a citizen of Louisiana, and the Amicafddalants are citizens of Rhode Island—or that the
amount-in-controversy requirement is mgeeR. Doc. 1, pp. 2-3; R. Doc. 3—-1, pp. 2-3.

16 R. Doc. 3-1, pp. 3—4. Plaintiff further argues:ivén the undisputed citizenship of the parties to this
action, Amica, as the removing defendant, cannaspdy satisfy the burden of showing the propriety of
diversity jurisdiction. . . . [R]lemoval of a divatg action is barred when a defendant such as Farthingis a
citizen of the forum state.ld. However, this is a confusion of the jurisdictionahd procedural
requirements for removal in this caskee Williams v. AC Spark Plugs Div. of Gen. MotGosp., 985
F.2d 783, 787 (5th Cir. 1993) (stating the preseofcan in-state defendant is “not a problem of subject
matter jurisdiction”). In reality, Rlintiff's argument is not that the Caulacks subject-matter jurisdiction
but that removal was improper under the forum ddfent rule.

1728 U.S.C. § 1446(a).



provides the time period during which atioe of removal must be filed and further
states that “f[w]hen a civil action is removed splehder section 1441(a), all defendants
who have been properly joined and served njaist in or consent to the removal of the
action.8 Most importantly for our purposes, 8 1446(d) prasd

Promptly after the filing of such nae of removal of a civil action the

defendant or defendants shall giveithen notice thereof to all adverse

parties and shall file a copy of the notice witle ttlerk of such State court,

which shall effect the removal and tbeate court shall proceed no further

unless and until the case is remand®d.

Amica argues this case was removed on March 5, 201521 p.m. when the
notice of removal was filed irthe federal district cou®® Attached to the notice of
removal is a “Certificate of Gupliance with Requirement t@ive Notice of Removal”in
which Amica certifies that, in compliance witd8 U.S.C. 8§ 1446(d), a copy of the notice
of removal had been filed with the clerk ofetlstate court prior to the filing with this
Court and written notice of the removal also haérmegiven to all parties in the actigh.
Plaintiff does not dispute that by March 5,1%0at 1:21 p.m. the notice of removal had
been filed in federal court and a copy of thetice of removal had been filed with the
clerk in state cour#?

Plaintiff argues this case was not remawentil March 10, 2015, the day when her

attorney received written nae of removal in the mail, lkause only then did removal

become effectiv@3 Plaintiff states: “The Fifth Cingit has interpreted 28 U.S.C. §

1828 U.S.C. § 1446(b)(2)(A).

1928 U.S.C. § 1446(d).

20 R. Doc. 15, p. 2.

21R, Doc. 1-2, p. 1.

22 Although the certification also states that writteotice had been given to all parties at the tile
notice of removal was filed, Plaintiff contends ghid not receive written notice until March 10, 201
23R. Doc. 20, p. 5 (stating ‘it is undisputed inglparticular case that Farthing was a properiyn§a and
served’forum-defendant five full days before tleenoval took effect on March 10, 20157).



1446(d) to mean that removal is not effective uttté removing defendant has taken the
three distinct steps required by 28 U.S.C. § 1448{#lFor this reason, Plaintiff asserts
this case was not removed until (1) the nobéeemoval was filedvith federal court, (2)

a copy of the notice of removal was filed with ttlerk of the state courgnd (3) written
notice of removal was received Pyaintiff on March 10, 2015.

Plaintiff cites only one caseStephens v. Portal Boat Coto support her
contention that 28 U.S.C. § 1446(d) requiedisthree steps be completed, including the
requirement that written notice of removhé given to all adverse parties, before
removal is effected® But the validity of the removal from state couot federal court
was not being challenged iStephensinstead, the appeal involved a district court’s
dismissal on jurisdictional grounds of state taxpayer’s action challenging the
imposition of certain state taxe®.The Fifth Circuit inStephensaffirmed the district
court’s dismissal for lack of jurisdictio?r.The Fifth Circuit mentioned in its recitation of
the facts that Portal did not advise thatstcourt of the removal and commented in a
footnote that the appellant’s contention the stedurt had lost jurisdiction by virtue of
the removal “was erroneous; a removal is not eifectuntil noticeis given to the state
court.”?8 Whether the state court had receivedio® of the removal at the time the
notice of removal was filed in federal courtrist in dispute in th case now before the
Court. Instead, the issue in the instant case isthvér a removing defendant must also

give written notice of removab all adverse parties beforeglmemoval is effective. This

24|d. (citing Stephens v. Portal Boat G@.81 F.2d 481 (5th Cir. 1986)).

251d. (citing 781 F.2d 481).

26781 F.2d at 481-82.

27]d. at 482—-83 (stating “[t]he disfri court’s disposition was clearly correct. Thededl courts have been
correctly circumscribed in exercising jurisdictioner state tax disputes, by virtue of § 1341").

281d. at 482 n.1 (citindukes v. South Carolina Insurance Cé70 F.2d 545 (5th Cir. 1985); C. Wright, A.
Miller, E. Cooper, Federal Practice and Proceddueisdiction§ 3737 (1985)).



issue is not addressed $tephens

This Court’s research has not revealed &ifth Circuit case law on point. Indeed,
district courts around the country appear dividedthis issue&® Some courts in this
district have cited two Fifth Circuit casddurray v. Ford Motor CoandButler v. King
for the proposition that all tiee elements of § 1446(d) must be met before remigval
effected30 but this is not the true holding of eithBrurray or Butler.31 Neither was the
precise issue facing this Court, whether tbem notice must also be given to adverse
parties before removal is effected, squarelggented in those cases. Instead, most cases

have focused on the time when state courts aresthde of jurisdiction and federal

29 There appears to be a split in the district coentscerning whether (1) removal does not actualketa
place until all three elements in § 1446(d) are atglished, as Plaintiff claims, (2) removal is effaeti
from the time the notice of removal is filed withe federal court and the later completion of thieesttwo
requirements operates to perfect the removal astisubject-matter jurisdiction in the federal courtads
the earlier date, or (3) removal is effective andgdiction is vested in the federal court once the notice o
removal is filed with the federal court and thetstaourt has actual or constructive notice of realpand
the requirement to give prompt notice of removalatverse parties is a procedural requirement with
which failure to comply could make removal impropand remand warrantecceel4C Charles Alan
Wright & Arthur R. Miller, Federal Practice and Procedur® 3736 (4th ed. 2015) (stating “removal is
effected by the defendant taking three procedutaps: filing a notice of removal in the federal cgu
filing a copy of this notice in the state court,dagiving prompt written notice to all adverse pasti but
also stating “[sJome cases hold that removal igaflie from the time the notice of removal is filedth
the federal court, and that the later completiontloé other steps operates to vest subject-matter
jurisdiction in the federal court as of the earloate”);see also Lang v. MattisomMNo. 13-038, 2013 WL
2103145, at *2 (E.D. Ky. May 14, 2013) (stating]§aan initial matter, the Court must address whethe
this action should be remanded because the defdsdaited to perfect removal in accordance with 28
U.S.C. § 1446");Tolson v. Primerica Corp.No. 89-3557, 1991 WL 83136, at *1 (D. Md. May 21991)
(stating “removal was not perfected, however, udtihuary 12, 1990, when Defendant filed a copy ®f it
notice of removal with the state court”).

30 See, e.g.Crutchfield v. Sewerage & Water Bd. of New OrleaNs. 13-4801, 2013 WL 6185029, at *2
(E.D. La. Nov. 25, 2013) (Berrigan, J.) (stating]§moval is perfected oncéhe removing party serves
notice on all adverse parties and the state couAtdams v. Horton Archery L.L,Qlo. 12-2361, 2013 WL
139878, at *2 (E.D. La. Jan. 10, 2013) (Lemmon, (§tating “[iln this case, the defendants have not
provided any written notice of the removal to plaffnas is required by § 1446(d). Therefore, thewda
not perfected their removal, and this case wiltemanded”).

31In Murray v. Ford Motor Co.an appeal to the Fifth Circuit involving the ting of removal, the state
court and opposing counsel both had knowledge efrdmoval petition at the time the order in questio
was issued and removal was found to have been @gedeSee770 F.2d 461, 463 (5th Cir. 1985).
Additionally, in Butler v. King the Fifth Circuit stated the § 1446 requirememdtta copy of the removal
petition be filed in the state record was satisfeadd removal was effected, but the court was notda
with the question of whether removal would stillMeabeen effective if all adverse parties had natrbe
given written notice of removal. 781 F.2d 486 84&th Cir. 1986). These cases are not on point.



courts are vested with exclusive jurisdiction basedthe timing of the state court’s
actual or constructive notice of removal.

Section 1446(d) requires only that themreving defendant givavritten notice to
adverse parties “promptly after” filing a no& of removal in federal court—there is no
specific time period provided in the stat@#ePrompt written notice is a procedural
requirement under 8 1446(d), and courts magyaad an action if prompt written notice
has not been given to all adverse parties. @look to the circumstances in a particular
case to determine whether there was umdelay in notifying all adverse parti&sin
this case, Plaintiff has not alleged that thrtten notice of removal was unduly delayed
or never receive@® Rather, Plaintiff admits her attoey received notice by certified
mail five days after the riwe of removal was filed® Because prompt written notice of
removal was given, this procedural requirerhbas been met and remand of this action
is not warranted on this ground.

Amica filed the notice of removal in feddreourt on March 5, 2015 at 1:21 p.m.,

32 The Fifth Circuit has held that once the statertoaceives actual or constructive notice of remptlze
state court is divested of jurisdiction and the éeal court is vested with exclusive jurisdictioBee
Murray, 770 F.2d at 463 (“IMedrano v. Texash80 F.2d 803, 804 (5th Cir. 1978), we held thed state
court continues to have jurisdiction until it hasem givenactual or constructive noticef removal.”
(emphasis added)). Although the language in461d) states a copy of the notice of remaostadll be filed
with the clerk of the state court, ‘[t]he Fifth Cirit has interpreted Section 1446 ending a state court’s
jurisdiction once the state court hastual or constructiveotice of the removal.Rouege Trucking, LLC
v. CanalesNo. 14-304, 2015 WL 127870, at *4 (M.Da. Jan. 7, 2015) (emphasis added) (citihgdrano
v. Texas580 F.2d 803 (5th Cir. 1978RXdair Pipeline Co. v. Pipeliners Local Unipi325 F.2d 206 (5th
Cir. 1963)).

33 SeeldC Charles A. Wright & Arthur R. MillerfFederal Practice and Procedur® 3735 (4th ed. 2015)
(“Although all adverse parties must be given actoafice, no particular time for doing so is specified in
the removal statute. Thus, written notice to theeage parties need not be completed before expiratfon o
the time for removal. This liberality breaks withet former practice, which required the adverseiparto
be given written notice before the verified remopatition (now the notice of removal) was filed kithe
court.”).

34 SeeBrister v. Jolly, No. 96-3741, 1997 WL 16633, at *1 (E.D. La. J&h, 1997) (citing Wright, Miller &
Cooper Federal Practice and Proceduyg 3736, at 548 (1985)).

35SeeAdams No. 12-2361, 2013 WL 139878, at *2.

36 Amica also certifies in its notice of removal thatitten notice was given to all adverse partiseR.
Doc. 1-2.



and Amica certifies that the state court hactual notice of the removal at that time.
Plaintiff has not disputed thisThe Court holds that recdipf written notice of the
removal by all adverse parties was not reqditbefore the removal became effective.
Thus, the Court finds this case was remibedfective March 5, 2015 at 1:21 p.m.

When Was Farthing Served?

Now that the time of removal has beeetermined, the remaining issue is
whether Farthing—the only forum defendant—snyaroperly served por to the removal.
The forum defendant rule precludes remidVlaany of the parties in interegiroperly
joined and servedas defendants is a citizen of the State in whiclkthsaction is
brought.®? Plaintiff argues the time of day process was seéroe Farthing is irrelevant
so long as service was matie2 same day as remoWvél.

Amica’s opposition to Plaintiffs motioto remand asserts that the deputy who
served Farthing “has indicated verbally theg served Farthing in the evening of March
5, 2015. However, [the Sheriff's Office] Winot allow the deputy to provide a sworn
affidavit.”® For this reason, Amica filed a moti for leave to conduct a discovery
deposition in order to establish thexact time of service on Farthinty. However,
Plaintiff does not contest Amica’s contentitimat Farthing was served on the same day
but after the notice of removal was filédBecause the partiedo not dispute that

Farthing was served the evening of Marcl2615, after the notice of removal was filed

3728 U.S.C. 8§ 1441(b)(2) (emphasis added).

38 R. Doc. 20, pp. 4-5.

39R. Doc. 15, p. 3 n.2.

40 R. Doc. 10. Amica seeks to take a deposition dfedgon Parish Sheriff's Offie Department of Process
Serversld.

41 Rather, Plaintiff argues (1) the time of day prexis served is irrelevant when determining whether a
forum defendant was served priorremoval, so long as the forum defendant was seovethe same day,
and (2) even if time of day werelesant, removal took effect on Mard®, 2015, five days after Farthing
was served. R. Doc. 20, pp. 4-5. The Court alrdeabyrejected Plaintiff's second argument.



in federal court and a copy was filed in stateirt, the deposition of the process server is
unnecessary, and the motion for leavedoduct the deposition is deniéd.

In support of her argument that the timkeday of service is irrelevant, Plaintiff
points only to the Louisiana Code of Girocedure, which requires a sheriff's return
show the date and method of see~but not the time of servic8.Plaintiff cites no case
law to support her contention that for purpesof removal the time of service on the
forum defendant is irrelevant so long aswee was made the same day as the removal.
On the other hand, Amica cites a case holdmaf, even though a case was removed just
three hours before a forum defendant wasvesé, the mere fact removal took place
before service on the forum defendant vsadficient grounds for denying a motion to
remand44

As with any statutory question, the Counust begin with the language of the
statute> “In determining a statute’s plain meaning, [theucts are to] assume that,
absent any contrary definition, Congress mde the words in its enactments to carry
their ordinary, contemporary, common meaniAg.The Court finds the statutory
language of § 1441(b) is not ambigwoA forum defendant must be “joineshd served
before removal in order for the forum defendaunle to preclude removal. It makes no
difference whether removal and service oe farum defendant occur on the same day.

So long as removal is effected before sezyihe forum defendant rule will not preclude

42R. Doc. 10.

43|d., p. 4 (citing La. C. Civ. P. art. 1292).

44 SeeR. Doc. 15, p. 6Jn re Yasmin & Yaz (Drospirenone) Mkidgales Practices & Relevant Products
Liab. Litig., No. 09-20003, 2010 WL 3937414, at *11 (S.Dl. Oct. 4, 2010) (“The [non-resident
defendant] removed this @en on May 1, 2009 at 11:18 am. Plaifg served [the forum defendant] on
May 1, 2009 at 1:50 pm. Accordingly, this actiaras removed before the forum defendant was served.
This fact, standing alone, is afBdient ground for denyig Plaintiffs motion to remand.” (citations
omitted)).

45 Matter of Greenway71F.3d 1177, 1179 (5th Cir. 1996).

46|d. (internal quotation marks and citation omitted).



removal. It is not this Court’s place to suibgte its judgment for that of Congress when
the plain meaning of 8§ 1441(b) compels one conclusio

Farthing, the Louisiana defendant, was not prop@iged and servedat the
time Amica removed this action. Accordingly, 8§ 14d)1does not provide a procedural
basis to remand this actidfLikewise, Farthing’s conserib removal was not necessary
for removal because he had not yet been set¥ed.

Plaintiff argues Amica’s attempts to cinmvent the forum defendant rule should
not be allowed because the concern of locakhs not an issue when a defendant is a
citizen of the forum state, even wheretforum defendant was served after remdval.
Notwithstanding Plaintiff's persuasive poli@rguments, remand would be contrary to
the unambiguous language of § 1441(b) andiceffectively read out the “and served”
portion of the statuté This the Court will not do.

Because Amica complied with the procediurequirements in 8 1446, removal of

47 The Court recognizes the Plaintiff is being depdivaf her original choice of forum merely because
Farthing was served a few hours after the noticeeaioval was filed. However, this result could have
been prevented if Plaintiff had served the statart@etition on Farthing, the forum defendant, ffirs
Because Amica had been served at the time of remth& Court does not reach a decision as to wirethe
removal would have been precludeddha@mica removed the case prior amy defendant being served.
District courts are split on whether at least orededdant must be served befoaecase can be removed.
See Hutchins v. Bayer Corporatip08-640, 2009 WI 192468 (D. Del. Jan. 23, 2009n@olidating
cases)Howard v. Genentect?2-1153, 2013 WI 680200 (D. Mass.lF&1, 2013) (consolidating cases).

48 See Getty Oil Corp., a Div. of Texaco v. Ins. CoNoAm, 841 F.2d 1254, 1262 (5th Cir. 1988) (‘[A]ll
defendants who are properly joinathd servednust join in the removal petitiorsee Brown v. Dem¢o
Inc., 792 F.2d 478, 481 (5th Cir. 1986), and that fadltio do so renders the petition defective.” (emgiba
added)).

49R. Doc. 20, p. 6.

50 See Harvey v. Shelter Ins. C&No. 13-392, 2013 WL 1768658, & (E.D. La. Apr. 24, 2013) (“The
forum defendant rule codified in § 1441(b)(2) plaiplrovides that a civil action may not be removéd i
any defendanthat has been joined and serveda forum defendant. But, here, at the time ofiogal,
[the forum defendant] had hdeen served. The plaintiff is frustratbg this rule and complains that [the
forum defendant] has been avoiding service in mufo shopping effort.’ But the plain language of the
statute must prevail over the plaintiff's polic\gamerts to the contrary.”). Aithough the result may seem
unreasonable, the Court does not find that follapMihe plain meaning of the statute produces an bsu
result in clear violation dofhe intent of the drafter§ee KCMC, Inc. v. F. C. 300 F.2d 546, 549 (5th Cir.
1979) (citingUnited States v. American Trucking AssociatioB%0 U.S. 534, (1940))}Zuni Pub. Sch.
Dist. No. 89 v. Dept of Educ550 U.S. 81, 93-94 (20073ge alsdHutchins v. Bayer Corporatignd8-
640, 2009 WL 192468 (D. Del. Jan. 23, 2009).

10



the action from state court to federal cotwbk place on March 5, 2015 at 1:21 p.m.,
before Farthing—the forum defendant—was sedvthat evening. Based on a plain
reading of § 1446, Amica was not precludiedm removing this action as the forum
defendant Farthing was servedter the case was removed. Accordingly, Plaintiff's
motion to remand based on the fordefendant rule must be denied.
CONCLUSION

IT IS ORDERED that the motion to remand to state court filed Rigintiff
Jacqueline GrovesisDENIED.

ITISFURTHER ORDERED that the motion for leave to conduct a deposition
related to the pending motion to remafidd by Defendants Amica Mutual Insurance
Company and Amica General Agency, 322G DENIED.

New Orleans, Louisiana, thi®th day ofJune, 2015.

SUSEMORGAN” f“‘ “““
UNITED STATESDISTRICT JUDGE

51R. Doc. 3.
52R. Doc. 10.
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