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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JOSEPH ROBERTSON, ET AL., CIVIL AC TION
Plaintiffs

VERSUS NO. 15-874

CHEVRON USA, INC., ET AL., SECTION: “E” ( 3)
Defendant

ORDER AND REASONS

This case involvepersonalinjury and property damagaims arising from alleged
exposure tawontamination fronil field pipe. The case was originally filed inaseé court
and subsequently removed to federal court undenthss action provisions of thi&ass
Action Faimess Act(“CAFA”) .1 Plaintiffs, Joseph Robertson, et aihove to remand for
lack of subjectmatter jurisdiction2 Defendant€Exxon Mobil Corporation (“Exxon”and
Mobil Exploration and Producing U.S., IncMEPUS) oppose Plaintiffs’motior$ as do
Defendants Joseph F. Grefer and Camille Gréfémne Grefers™)4 The Court initially
granted the motion to remand, but after reviewihg Court’s decision on appeal, the
Court of Appeals for the Fifth Circuiteversed andemanded the cader consideration
of Plaintiffs remaining jurisdictional argumentdg-or the reasons that follow, Plaintiffs’
Motion to Remand IiDENIED, and Plaintiffs’ request for costs and attorney’s fees

pursuant to 28 U.S.C.B147(c)isDENIED.

1R. Doc. 1.5ee 28 U.S.C. 881332, 1441, 1446, 1453.
2R. Doc. 30.

3R. Doc. 35.

4R. Doc.36.

5SeeR. Doc. 52.
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BACKGROUND

Joseph Robertson and 157 otheaiptiffs filed suit in Civil District Court for the
Parish of Orleans on February 5, 20133 additionalplaintiffs were named in a
supplemental petitiof.

In their motion to remandlaintiffsarguethat (1) Defendants failed to show that
the Court has jurisdiction over this matter under CAFHR)the local single event
exclusion applies, an@) Plaintiffs’ action falls under CAFAs mandatory abkstion
provisions namely the localontroversy exception and the home state exception
Plaintiffs also argue they are entitlealall costs and attorn&yfeesincurred as a result of
the removapursuant to 28 U.S.C.Bl47(c)8

On April 20, 2015, this Court ordered Defendatdsonduct anyliscovery related
to jurisdiction by May 22, 2018.0n June 1, 2015, Defendants Exxon and MEPUS filed
an opposition to the motion to rema#das did the Grefer&.Plaintiffs filed a reply in
support otheirmotion to remand on June 12, 2045.

This Court issued an order on September 2, 20d&nting Plaintiff's motion to
remandthe case to state court, as the Court found Defendé&ilesd to establish the
individual amount in controversy as required ung@mJ.S.C. § 1332(agnd (d)(11)(B)(i)
On January 22, 2016he Fifth Circuit reversedhis Court’s finding that no plaintiff has

satisfied the individual amousb-controversy requirement, and the Fifth Circuit

6 See R. Doc. 11.
7R. Doc. 30.
81d.

9R. Doc. 34.

O R. Doc. 35.
11R. Doc. 36.
12R. Doc. 40.



remanded the <case to this Court to address Pl&htifremaining
jurisdictional argument&3
STANDARD OF LAW

Generally, a defendant may remove a civil actianfrstate court to federal court
if the federal court would have had original juristdon over the actior#4 “The removing
party bears the burden of showing that federalsgigtion exists and that remowahs
proper.1’> To determine whether the Court has jurisdictiong tGourt considers the
claims in the state court petition as they exiseg¢dhe time of remova€ Remand is
proper if at any timebefore final judgment itappears the Court lacks subject
matter jurisdiction?’

CAFA vestsfederaldistrict courts with originajurisdiction over “mass actions®
A “mass action” under CAFA is a civil action “in wdh monetaryrelief claims of 100 or
more persons are proposed to be tried jointly o@m ghound thathe plaintiffs’ claims
involve common questions of law or fadt.’A mass action is deemed a class action
removable under CAFA? This Court has jurisdiction over mass actiomsere (1) there
are more tharl00 plaintiffs; (2) minimal diversity exists between the parties; (3¢

amount in controversy exceeds $5 milliéhand (4)the primary defendants are not

13SeeR. Doc. 52.

14 See28 U.S.C. § 1441(a).

15 See Manguno v. Prudential Property and Cas. Ins. Co., 276F.3d 720, 723 (5th Cir. 2002).

61d.

17See 28 U.S.C. § 1447(df'A motion to remand the case on the basis of asfedt other than lack of subject
matter jurisdictiormust be made within 30 days after the filing of titice of removal . ... If at any time
before final judgment it appears that the distdourt lacks subject matter jurisdiction, the cabalsbe
remanded.”).

18 See 28 U.S.C. 1332(d)(11)see also Rainbow Gun Club, Inc. v. Denbury Onshore, L.L.C., 760 F.3d 405,
408 (5th Cir. 2014).

1928 U.S.C. 1332(d)(11)(B)(i).

2028 U.S.C. 1332(d)(11)(A).

2128 U.S.C. § 1332(d)(2), (6pee also Hood ex rel. Miss. v. JP Morgan Chase & Co., 737 F.3d 78, 8%5th
Cir. 2013).
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states, state official®or other governmental entitiésin addition, CAFA provides that a
court has jurisdiction “only over those plaintifidiose claims in a mass action satisfy the
jurisdictional amount requirements under subsectia)iz3 for diversity jurisdiction,
which requiresthe matter in controversto exceed $75,000exclusive of interest and
costs?4 The removingartybears the burden of primg that theprovisions of CAFAare
satisfied?> while “the party objectingo CAFA jurisdiction must prove that the CAFA
exceptions to federal jurisdiction divgst the district court of subject
matter jurisdiction’26

ANALYSIS

DoesThis Case Satisfy CAFA’s Jurisdictional Requiremsht

A. Minimal Diversity
Toremove a mass action undeiFA, thecase must have minimal diversity, which
is satisfied when at least one plaintiff and onéeddant areitizens ofdifferent states’
Citizenshp for purposes of diversity jurisdiction must exigt the time the action
commences8“ln cases removed from state court, diversity dizeinship must exist both
at the time of filing in state court and at the &mf removal to federal couré?Plaintiffs

argue Defendants fail to establish minimal diver8it

22Gee Hollinger v. Home State Mut. Ins. Co., 654 F.3d 564, 569 (5th Cir. 2011); 28 U.S.@382(d)(2), (5),
(11)(A).

2328 U.S.C. 81332(d) 12)(B)(i).

2428 U.S.C. 81332(a).

25 See Rainbow Gun Club, 760 F.3d at 409 n.Preston v. Tenet Healthsystem Memorial Medical Center,
Inc. (“Preston 11"), 485 F.3d 804, 810 (5th Cir. 200)CAFA contains a basic jurisdictional test for
removal, which requires the removing defendantitave minimal diversity and an aggregated amount in
controversy of $5,000,000 or more.”).

26 Hollinger, 654 F.3d at 575ee also Rainbow Gun Club, 760 F.3d at 409 .

27See Hollinger, 654 F.3dat 569.

28 See Grupo Dataflux v. Atlas Global Group, L.P.,541U.S. 567,571 (2004) (“It has long been tasecthat
the jurisdiction of the court depends upon theetatthings at the time of the action brought.fHt@rnal
guotations omitted)Coury v. Prot, 85 F.3d 244, 248 (5th Cir. 1996).

29 Coury, 85 F.3d at 249.

30R. Doc. 301 at 8-9.



In the notice of removal, the Grefelist each defendant’stateof incorporation
and principal placef business both at time of filing and time of revab3!It is clear that
at least oe defendant is not a citizen of Louisia#¥a.

The Grefers also state in the notice of removat thgpon information and belief
at least one [p]laintiff is a citizen of Louisiarig2 To support their contention, the Grefers
cite Plaintiffs’ petition for damages, in which Hiaiffs aver that‘Petitioners all live in or
formerly lived in, and/or work or formerly worked,iand/or own or formally [sic] owned
real property in Harvey, Parish of Jefferson, Statdouisiana. . . 3 Section 1332,
however, prowles for jurisdicion over civil actions betweencitizens of different
states.35 An allegation that a party is ‘@esident” of a particular statés insufficient
because Section 1338emands diverse citizenship, not diverse residéatyhe petition
fails to provide the state(s) of domicile or citi=hip of any plaintiff. Nevertheless,
Plaintiffs do not dispute thahey are Louisiana citizespindeed, in their memorandum
in support of their motion to remand, Plaintiffaatt, “Greater than twthirds of the

Plaintiffs are citizens of Louisian&”

31R. Doc. 1at 1623.

32 Seeid. Chevron U.S.A. Inc., for example, “was [at the tifARintiffs filed their original petition] and is
now a Pennsylvania corporation with its princip#qe of business in the State of Californikd’ at 6.
Thus, Chevron U.S.A. Inc. was a citizen of Reglvania and California, both at the time Plaifstifled their
original petition and at the time of removal.

33R. Doc. 1 at 5.

34R. Doc. ¥1at 2 § 5.AExxon and MEPUS also rely on this paragraph inrtlogiposition to the motion to
remand to support their contention that at leasts®f the plaintiffs are citizens of LouisiarZee R. Doc.
35 at 5.

3528 U.S.C. § 1332 (emphasis added).

36 Nadler v. Am. Motor Sales Corp., 764 F.2d 409, 413 (5th Cir. 1985%ee also Preston v. Tenet
Healthsystem Memorial Medical Center, Inc. (“Preston 1”), 485 F.3d 793, 7975th Cir. 2007)(“In
determining diversity jurisdiction, the state whemmmeone establishes his doiteiserves a dual function
as his state of citizenship."$finev. Moore, 213 F.2d 446, 448 (5th Cir. 1954) (“With respexthe diversity
jurisdiction of the federal courts, citizenship hth® same meaning as domicile. . . . Residenceeai®not
the equivalent of citizenship.”).

37R. Doc. 361 at20.



Accordingly, the Court finds Defendants have estdidid minimal diversity for
purposes of removal under CAFaAs at least one plaintiff and one defendant #&ieets
of different state.38

B. Amount in Controversy

CAFA imposes two amounrih-controversy requirements:irst, CAFA requires
that the aggregati amount in controversy exce&& million.3° Second, under CAFA
court has jurisdiction “only over those plaintifidiose claims in a mass action satisfy the
jurisdictional amount requirements under subsect{@n”’ which states that the matter
in controversy must exceed $75,0@Xclusive of interest and cost%

Defendantseeking removal od mass action have the burden of establishing by a
preponderance ofthe evidertéthat the individuadnd aggregatemountin-controversy

requirements are satisfi¢d A defendant meets this burden(1j it is apparent from té

38 Although Plaintiffs devote a section of their motiomremand to minimal diversity with a heading that
reads, “The Defendants fail to establish minimaledsity,” Plaintiffsactually raise the locadontroversy
exception to CAFA (discussethfra) rather than challenge whether Defendants estladlisminimal
diversity, erroneously conflating the loeabntroversy exception with the minimdlversity requirement.
See R. Doc. 301 at 9 (“Defendants posthat plaintiffs have not alleged that over 2/3 ghintiffs are
citizens of Louisiana. . . Ultimately, if the defendant’s [sic] are contendititat the original petition does
not allege or otherwise cannot show thahintiffs meet the 2/3 citizenshipequirement, then the
defendants would likewise not be able to estabiligtial diversity jurisdiction for CAFA and the mtdr
would have to be remanded.”).

3928 U.S.C. § 1332(d)(2), (63pealso JP Morgan, 737 F.3d at 85.

40 28 U.S.C. 81332(d)(11)(B)(i) 28 U.S.C. § 1332(aee Miss. ex. rel. Hood v. AU Optronics Corp., 134
S.Ct. 736, 740 (2014} [W]hereas 8§ 1332(a) ordinarily requires each pléfiatclaim to exceed the surr
value of $75,000Q . ., CAFA grants federal jurisdiction over class andga actions in which the aggregate
amount in controversy exceeds $5 million. .. .s8land mass actions filed in state court that fa@iaFA’s
requirements may be removed taéral court, . .but federal jurisdiction in a mass action, unlikelass
action, ‘shall exist only over those plaintiffsvhose claims individually satisfy the $75,000 ammo in
controversy reqguement.”(quoting28 U.S.C. 81332(d)(11)(B)(i).

41Although a removing defendant generally needs tvjake only a plausible allegation that the amount i
controversy exceeds the jurisdictional thresh&ek 28 U.S.C. 81446(a), when the plaintiff contests the
defendant’s allegations in a motion to remaad in this case, the defendant must establistatheunt by

a preponderance of the eviden8ee 28 U.S.C. §1446(c)(2)(B). See also Dart Cherokee Basin Operating
Co., L.L.C.v.Owens, 135 S.Ct. 547, 55354 (2014).

4228 U.S.C. 81332(d)(11)(B)(i);JJP Morgan, 737 F.3dat 85 (“As the party seeking removal [of a mass action
under CAFA], Defendants bear the burden of prowogh amounts in controversy.$ee also Manguno,
276 F.3dat 723 (“The removing party bears the burden ofwghg that federhjurisdiction exists and that
removal was proper.”As this Court explained ighanley, et al. v. Chalmette Refining, L.L.C., et al., No.
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face of the petition that thelaims satisfy the amousib-controvesy requirements, or
(2) the defendant sets forth summary judgméepe evidencehatsupporsa finding of
the requisite amount®.In addressing a removing defendant’s burden toldstathe
amount in controversy, the Supreme Court has s@Mlp antiremoval presumption
attends cases invoking CAFA, which Congress enamiddcilitate adjudication of certain
class actions in federal court?”
1. Aggregate Amounin Controversy

The aggregate amoumi-controversy requirement is met if (L)s apparent from
the face of the petition that tlteaims are likely to exceed $5 milligoor (2)the defendant
sets forth “summary judgment type evidence” of §&aat controversy that support a
finding of therequisite amount> The demonstration Defendants must magentcerns
what the plaintiff is claiming (and thus the amoumtcontroversy between the parties),
not whether the plaintiff is likely to win or be anded everything he seek4

Defendants argue it is apparent from the face efpetition that the aggregate
amount in controversy exceeds $5 millibhin Plaintiffs’ petition for damages, Plaintiffs
aver that the Grefers obtained compensatory damages56f @illion and punitive
damages of $1 billion “against the same Defendara®ed in this suit, for a part of the
same radioactive contamination complained of irs thatter” and argue that Plaintiffs in

this case “are entitled to share in those damag¢estie Grefers cite this paragraph to

12-3045 R. Doc. 124, at *3, 4 (E.D. La. Oct. 3, 2018AFA has not altered the traditional rule regamgin
removingdefendants’burden in establisly jurisdiction.

43 See Manguno, 276 F.3d at 723.

44 Dart Cherokee Basin, 135 S.Ctat554.

45 See Manguno, 276 F.3d at 723.

46 Berniard v. Dow Chem. Co., 481 F. Appx 859, 862 (5th Cir. 2010(quotingSpivey v. Vertrue, Inc., 528
F.3d 982, 986 (7th Cir. 2008)).

47R. Doc. 1 aff 29.

48 R. Doc. 119 47.



support their assertion that the amount in contreyesatisfies CAFA's requirements.
Exxon and MEPUS also cite this paragraph in th@ipasition as support and explain
“Even if one ignores the punitive damages awardnfrine Grefer verdict, $56 million
split amongst 191 plaintiffs averages over $293,00 claimant, satisfying both the
aggregate and individual amoumt-controversy requirements under CAFAR.”

Plaintiffs allege that the nearby cleaning of pipes used mdhl industryover a
period of several decadg@soduced harmful radioactive dust, debris, and ottesidue
that injured their health and damaged their propé¥tPlaintiffs seek damages for
physical irfjuries; past, present, and future medical expenkes;wages; anxiety and
emotional distress; increased risk of contractimgdseincluding cancer and leukemia
aggravation of preexisting conditions or illnesstsggr of contracting cancer; property
damage; and diminution in property valéfePlaintiffs also seek punitive damag®s.
Plaintiffs, however, do not specify the monetaryamt they seek, akouisiana law
prohibitsplaintiffs from allegingin their petitiontheamount of damagethey seelé4

Other courts have founsimilar allegations sufficient to establishatthe amount
in controversy exceeds $5 million. For exampleDieHart v. BP America, the plaintiff
filed suit in state court on behalf of himself aadtlass okimilarly situated indiiduals
claiming personal injury as a result of exposureatdane radiation, dust/Anorms»3s

Individually, the plaintiff sought damages resulting from hideged exposure to

49R. Doc. 36 at 34 (citingGrefer v. Alpha Technical, 965 So0.2d 511 (La. Ap@.Cir. 2007)).

50 R. Doc. 35 at 7.

51R. Doc. 11.

52R. Doc. 11 at 71 4463.

53R. Doc. 11 at 71 4963.

54 LA. CODECIV. PRrRO. art. 893.See also Perritt v. Westlake Vinyls Co., L.P., 562 F. Appx 228, 231 (5th Cir.
2014)

55DeHart v. BP Am., Inc., No. 090626, 2010 WL 231744, at *1 (W.D. La. Jan. 14, 2010
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radiation, causing an alleged permanent neurolbgmsychological, and pathagical
condition. In addition, the plaintiff and other semembers sought damages for severe
“and possibly disabling” physical, mental, and emoal injuries associated with alleged
exposure to airborne radiation exposure, includiagnages for diagnaststudies and
future medical monitoring® The court foundt was facially apparent that the amount in
controversy exceeded $5 million based on the natfitke damages sought and the size
of the purported class, whiatonsisted of about 118 peoeThe court concluded that
“‘even a minimal award to each of the 118 potenpiilintiffs...more likely than not
satisfies this court’s jurisdictional minimum inglaggregate®®

Similarly, this Court findst is facially apparenthat, based on the peion in this
case,the amount in controverayore likely than not exceeds $5 million in light thfe
nature of the injuries alleged amlledamages sought.

Even if it were not facially apparenthe aggregate amouwm-controversy
requirement issatisfied, Defendants have establishadith competent summary
judgmenttype evidence thathe jurisdictional amount is satisfied. Defendaatsached
to their opposition to the motion to remand Pldistiinterrogatory answerswhich
constitute summarygdgmenttype evidenceé? Plaintiffs provided a list of each plaintiff's
claimed damages, including cancer, wrongful deatla toved one, stroke, hair loss,
breathing problems, fear, and anxiéfyln LeBlanc v. Texas Brine, L.L.C., a removed

class action bfere another section of this Couthe class contained at least 150 members

56 1d. at *9.

571d.

58 d.

59 See FED. R. CIV. P.56(c)(1)(A).
60 R. Doc. 361.



who alleged injuries as a result of exposure toiogactive material$! Plaintiffs sought
damages that “[ran] the gamut from medical monigribusiness interruption, lost
wages,property damage, evacuation expenses, propertydetien, emotional injury,
and economic damages associated with mortgageaihdigs.®2The court concluded that
the amountin-controversy requirement had been met under CAFA& ddurt explained
that, although the class size involved was “not particuldallge when compared to other
classes, these caseé® not involve a quickly controlled and temporarypesure to
harmless substance%The court also found persuasive that the damagdbdalass
continued to accrue at the time the court determined fethe amount in controversy
exceeded $5 million: “These damages began to acartlee latest in August of 2012 and
continue to accrue at the time of this writinidghe Court is persuaded that in lighttbe
ongoing and continuous nature of the damages, dsawé¢he extremely broad scope of
damages sought by the class, the amount in contsgve. exceeds $5,000,0004
Plaintiffs in this case allege that damages haverwsd since the 1950s and
continue to accrué? Plaintiffs’ complaintalleges that Plaintiffs have been exposed to
contaminationfor decades and details the damages Plaintiffs ,seslile Plaintiffs’
answers to interrogatories provides a list of imggrfor which each plaitiff seeks

damagesThe Court findstheaggregate amount in controversy among the 189 pftsin

61l eBlancv. TexasBrine, L.L.C., No. 122059, 2013 WL 682302, at *1 (E.D. La. Feb. 22, 2013
62]1d. at *7.

631d.

641d.

65R. Doc. 1118, 28, 38.
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more likely than not exceeds $5 million in light fe nature of the injuries Plaintiffs
allege and of the damages Plaintiffs seek to recéte
2. Individual Amountin Controversy

On appeal,the Fifth Circuit concluded that ‘{w]lhether or nobheg amount in
controversy is facially apparent from Plaintiffsbroplaint, Defendants submitted
evidence that satisfies their burden of showingttha least one plaintiffs claim
exceeds $75,0007

The FRfth Circuit has not yet addressed whether only eneat least 100 of the
plaintiffs must satisfy the individual amouwirt-controversy requirement in order to
confer CAFA jurisdictioné® Several district courts in this circuit, howeverave
determined thtaonly one plaintiff must satisfy the $75,000 amdum-controversy
requirement under CAF® Moreover, ourtsin this circuit have found e Eleventh
Circuit’s reasoningin Lowery v. Alabama Power Co.70 persuasivel In Lowery, the
Eleventh Circuit concluded that CAFA requires omlge plaintiffs claimsto exceed

$75,000. Otherwise, as the court noted in dict&, aggregate amount in controversy

66 See Allen v. R & H Qil & Gas Co., 63 F.3d 1326, 1336 (5th Cir. 1995n 4kingcommonsense inferences
regarding the amount in controverisylight of the number of plaintiffs and defendamatisd the naturefo
the damages sought

67R. Doc. 52 at 9.

68 See, e.g., JP Morgan, 737 F.3d at 86 A.(“As none of the plaintiffs here satisfies theguirenent, we
need not resolve the issue of whether more than mlamtiff must satisfy the individual amount in
controversy requirement today.”).

69 See, e.g., Greco v. Jones, 992 F.Supp.2d 693, 696 (N.D. Tex. 20{4)nbridled by any precedent from
this Circui to the contrary, the Court rejects Plaintiffssastion that the $75,000 provision forecloses
jurisdiction over the entire case if the removingrfy does not prove that each Plaintiff assertsrcda
greater than that amount."Hamilton v. Burlington Northern Santa Fe Ry. Co., No. 08132,2008 WL
8148619, at *68 (W.D. Tex. Aug. 8, 2008) (concluding that remayidefendants need not establish that
each plaintiff satisfies the $75,000 thresholdljssissippi ex rel. Hood v. Entergy Mississippi, Inc., 2012
WL 3704935, at *3-12 (S.D. Miss. Aug. 25, 2012{concluding that only after removal should the dour
consider the individual amout+im-controversy requirement and remand any plaintiffgividual claims
that do not exceed $75,000).

70483 F.3d 1184 (11th Cir. 2007).

71See, e.g., Greco, 992 F.Supp.2d at 69Entergy Mississippi, 2012 W. 3704935, at *3-11.
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requirement ($5 million) would be surplusage, a® 1Adividual claims of more than
$75,000 each would total more th&@.5 million.72 Thus,“[e]very civil action satisfying
the numerosity requirement [of 100 plaintiffs] atitte $75,000 provision would exceed
$5,000,000 in the aggregat® and the aggregate amouimt-controversy requirement
would bemeaninglessin the Fifth Circuit’s decisiomemandinghis caseit endorse the
Eleventh Circuit’s approacWithout deciding the issue

We have previously left open the question of whetHeecause federal jurisdiction

exists only over those plaintiffs whose clasnm a mass action satisfy thmadividual

jurisdictional amount requirementshe party assertinfgderal jurisdiction must
show at removal thadt least 100 plaintiffsseek more than $75,000he Eleventh

Circuit has rejected the view, not yet embracedbycircuit, that CAFA imposes

a threshold removability requirement that at least 10@irgiffs satisfy the

individual jurisdictional amount. That court chigflreasoned that such a

construction would negatéhe $5 million aggregate amouirt-controversy

requirement by making the aggregaeguirement variable, but always greater
than $7.5 million. We have noeason to question the Eleventh Circuit’s sound
reasoning here because the district caletided only that Defendants had not
shown that any plaintiff's claim exceeds $75,000 d&aintiffs have not briefed
any argument for a greater threshold requirenvént.

This Court finds the Eleventh Circuit’s reasoningrpuasie and, consistent with
several other district courts in this circulipldsthat a defendant need only elskiah at
least one plaintiffs amount in controversy exce&¥$,000. Because Defendants have
shown that at least one plaintiffs amount in caversy satisfies the jurisdictional

amount, Defendants have met their burden of showing individual amant-in-

controversy requirement is met.

72 See Lowery v. Alabama Power Co., 483 F.3d 1184, 1204 (11th Cir. 2007) (“If theme=d00 individual
plaintiffs, as there must be under the numerosyuirement of § 1332(d)(11)(B)(i), and if their inaiual
claims cannot be removed unless the claims of @daintiff exceed $75,000, then one need not eveiore
to a calculator to deduce that the aggregate vafube claims of each of the 100 plaintiffs would,lat a
minimum, $7,500,000. This approach negates the nfeedthe $5000,000 aggregate amount in
controversy requirement ofi832(d)(2), which is aplied to mass actions throughl832(d)(11)(A).").

731d.

74R. Doc. 52 at 8 n.pemphasis in original) (citations omitted) (intefm@aotation marks omitted)
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The Court, however, has jurisdiction onles those plaintiffsvthoseclaims exceed
theindividual$75,000 amounin-controversy requirementhe Senate Report on CAFA
states, “[I]t is the Committee’s intent that angiohs that are included in the mass action
that standing alone do not satisfy the jurisdicikbmmount requirements of Section
1332(a) (currently $75,000), would be remandedtadescourt.’ In Miss. ex. rel. Hood
v. AU Optronics Corp., the Supreme Couexplained as follows

[W]hereas 8332(a) ordinarily requires each plaintiff's clabm exceed the sum or

value of $75,000 ..., CAFAgrants federal juicdtbn over class and mass actions

in which the aggregate amount in controversy exse®8 million. . .. Class and
mass actions filed in state court that sgtiSAFA's requirements may be removed
to federal court.. . but federal jurisdiction in a mass action, unlikelass action,

“shall exist only over those plaintiffs” whose ala$ individually satisfy the

$75,000 amount in controversy requireméft.

In Hood ex rel. Miss. v. JP Morgan Chase & Co., the Fifth Circuit found that none of the
plaintiffs satisfied the inlidual amount in controversyequirement’” Neverthelessthe
courtreiteratedthat,if one plaintiffs amount in controversy exceeded $75,@0@ as a
result the court had jurisdiction, the cowsttll would not have supplementglrisdiction
over the otherindividual plaintiffs who did not meet the indivuthl amoundin-
controversy requirementEven assumingrguendo that one of the plaintiffs did satisfy
the individual amount in controversy requiremenhe exercise of supplemeal
jurisdiction here would be an erdin around CAFA, which contains the exgtistatutory
requirement thajurisdiction shall exist only over those plaintifidiose taims in a mass

action satisfiythe $75,000 requiremerit® Thus this Court hagurisdiction under CAFA

overamass action in which there is minimal diversity, radahan 100 plaintiffs, and an

75S. Rep. No. 1094, at 46-47 (2005).

76 AU Optronics Corp., 134 S.Ctat 740(quoting 28 U.S.C. 8332(d)(11)(B)(i)) (emphasis added).
77JP Morgan, 737 F.3d aB7-88.

8 JP Morgan, 737 F.3d at 88 n.9.
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aggregate amount in controversy of $5 million, bhis Court hasjurisdiction only over
those plaintiffan the mass action whosenount in controversgxceed $75,000.

The Court must determine whether Plaintiffs or Defants have the burden to
establish which of thendividual plaintiffs, if any, do not meet the $0®,0 amountin-
controversy requiremenftlThe District Court for theSouthern District of Mississippi
described thedetermination ofCAFA jurisdiction over mass actionags a“two-step
process.’”?First, the Court determines whether the threshetdgictional requirements
under CAFAare met, including whether there is mal diversity, whethetheaggregae
amount in controversy is meaind whether there are 100 or more plafstWhose clans
rest on common issues of law and fé¢tSecond,the Court remandshe claims of
individual plaintiffsthat do not satigfthe $75000 individual amouniin-controversy
requirement®lThedistrict courtin Mississippiconcludedin light of the plain language
of the statutethat the $75,000 individual amoufih-controversy requirement is an
exception to CAFAjurisdiction, rather thana threshold requiremer¢ Under tis
interpretation after the removing defendants establish the threshold jucisdmal
requirements under CAFAthe plaintiffs would have the burderof showingwhich
claims should be remandedecausethey fail to meet the individualamountin-

controversy requiremerfg

79 Entergy Mississippi, 2012 WL 3704935at *9.

80 |d. (citing Lowery, 483 F.3d at 120203).

81]d.

82 Seeid. at *10.

83Hollinger, 654 F.3d at 57@'This court has held that the party objegtto CAFA jurisdiction must prove
that the CAFA exceptions to federal jurisdictiorvelf] the district court of subject matter jurisdictidy.
Rainbow Gun Club, 760 F.3d at 409 8.("Generdly, the party seeking removal has the burden afvaorg
that the provisions of CAFA are satisfiethe party seeking remand, however, has the burdemaving
the applicdility of any exceptions to CAFA jurisdictiot).
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Similarly, in Hamilton v. Burlington Northern Santa Fe Railway Co., the District
Court for the Western District of Texémundthedefendants made“@rima facie case for
removal pursant to CAFAs mass action provisions because the aggregatad<lare
worth more than $5,000,0034 The court therplaced the burdeon the plaintiffsto
identify the individual claims that must be remanded becausey tlad below the
$75,000 thresholds

The Court agrees with this terpretation of thestatutoryprovisions.Plaintiffs
must identify which claim®f individual plaintiffs, if any, should be remandelbecause
the plaintifffails to meettheindividual amouniin-controversy requirementThe Court
will allow Defendants to@nduct jurisdictional discovery through August D16, and
will give the parties an opportunity to provide su@mental briefaig on this issue.

. Does an Exception or Exclusion to CAFA Apply?

A. TheLocal Single Event Exclusion
Plaintiffs argue this case is not a “mass actiontlar CAFA because of the local
single event exclusiofé This exclusion provides: “the term ‘mass actishall not inéude
any civil action in which . .all of the claims in the action arise from an eveirt
occurrence in the State in which the action waglfiand that allegedly resulted in injuries
in that State or in States contiguous to that Stéte
The parties dispute who has the burden to estabiiséh applicability or

inapplicability of the exclusio® In Rainbow Gun Club, Inc. v. Denbury Onshore, L.L.C.,,

84 See Hamilton, 2008 WL 8148619, at *8

851d. (“Plaintiffs have the burden of identifying individual claitteat must be remanded because they fall
below the $75,000 threshold specified in § 13321&))B)(i). As Plaintiffs have identified no speciftlaim
that falls below this amount, no remand is warranae these grounds at the present tifje.

86 R, Doc. 301 at 13-16.See generally Rainbow Gun Club, 760 F.3dat408.

8728 U.S.C. § 1332(d)(11)(B)(ii)(1).

88 See R. Doc. 301 at 13; R. Doc35 at 9; R. Doc. 36 at 9.
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the Fifth Circuit suggested, without deciding, thtdte party seeking remand must
establish the applicability of the exclusion:
The parties briefly dispute who has the burdenaehdnstrating the applicability
or inapplicability of thglocal single eventgxclusion. Generally, the party seeking
removal has the burden of proving that the provisiof CAFA are satisfied. The
party seeking remand, however, has the burdenfipg the applicability of any
exceptions to CAFA jurisdiction. Because it doest madfect the outcome, and
because the parties have presented no argumemti®issue other than summary
assertions, we decline to addreksstdispute?®
Other courts in this district have determined thailaintiff seeking remand bears the
burden of establishing the applicability of thedbsingle event exclusio?f.In accordance
with the courts that have addressed this issueCthet finds Plaintiffs bear the burden
of establishing the applicability of this exclusion
Thelocal single evenéxclusionappliesto asingleevent or occurrence but one that
“need not be confined to a moment in tinféI Rainbow Gun Club, the phintiffs—
severalindividuals, groups, and trustentered into leases with the defendant allowing
the defendant to explore for oil, gas, and minerake plaintiffs arguedhe defendant’s
pattern of negligence led to the failure of a wé&l.e court oncludedthe district court
lackedjurisdiction becausahe defendant’s pattern of negligent acts was arrié or

occurrence” under the CAFA exclusioifhe Fifth Circuit explained thaan event or

occurrencaindertheexclusioncan include a pattern of conduct “in which the pattis

89 Rainbow Gun Club, 760 F.3d at 408.3(citations omitted).

90 See, e.g., Hamilton, 2008 WL 8148619, at *§“Because the focal occurrence rule’is an exceptto
CAFA's mass action jurisdictional provisions, Pltffs have the burden of proof on the issugting
Frazier v. Pioneer Americas, L.L.C., 455 F.3d 542, 546 (5th Cir. 200@)Here, longstandig §1441(a)
doctrine placing the burden on plaintiffs to showceptions to jurisdiction buttresses the clear
congressional itent todo the same with CAFAThis result is supported by the reality that plifstare
better positioned than defendantstary this burden.. .We hold that plaintiffs have the burden toosv
the applicability of the §8332(d)(3}-(5) exceptions when jurisdiction turns on their &pation.)); Greco,
992 F.Supp.2dat 701 (“Plaintiffs bear the burden of proving the &ipgbility of this [event or occurrence]
jurisdictional exception.”).

91Rainbow Gun Club, 760 F.3d at 409.
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consistent in leading to a single focused event tuéminates in the basis of the asserted
liability.” 92 The court further explained that “there was an ang@attern of conduct that
was contextually connected, which when completeted one event consistent with the
ordinary understanding and the ldgisve history of the exclusion?3 Thus, the failure of
the well, a single event or occurrence, “resulteghf a number of individual negligent
acts related to each other, all of which came tbhgeto culminate in the single everft.”

In addition toRainbow Gun Club, Plaintiffs rely on Armstead v. Multi-Chem
Group, L.L.C., in which the Western District of Louisiana foutithtthe underlying single
eventprecludedthe action fronconstitutinga“mass action” under CAFA>The plaintiffs
in Armstead allegedan explosion and fire led to the release of hazasdfumes that
penetrated nearby neighborhod®$n concludinghe exclusion applied, the courbted,
“[A]ll injuries alleged. . .were incurred in, and resulted from, personal amdpprty
exposurdo the hazardous fumes releasedas a result of thadne explosion and fire 37

In this case, Plaintiffs arguehe alleged injuries resulted from pHeianing
operations conducted over 34 years by severalr@iffedefendant88 Unlike in Rainbow
Gun Club andArmstead, Plaintiffs do not allegéhe operations culminated in one single
event that led to Plaintiffs’ injuries. Instead,ethallege, for exampleghe landowners
maintained an attractive nuisance, failed to timelgrn Plaintiffsthat there were

radioactive materials on the property, and failedprevent Plaintiffs from using the

921d. at 412.

931d. at 413.

94 1d. See also Allen v. Boeing Co., 784 F.3d 625, 633 (9th Cir. 2015) (analyzing applying the Fifth
Circuit’s decision inRainbow Gun Club); Armstead v. Multi-Chem Group, L.L.C., 2012 WL 1866862, at
*7-8 (W.D. La. May 21, 2012) (concluding that injuriaiegedly sufered from exposure to hazardous
fumes resulted from a “singular injury-producingident,” an explosion and fire).

95R. Doc. 301 at 15-16; Armstead, 2012 WL 1866862at *9.

9 Armstead, 2012 WL 1866862at *9.

971d. (emphasis added).

98 R. Doc. t1at 115, 8, 10.
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property for recreation and farmir?§Plaintiffs allege the oil companies failed to prolye
supervise the operations of the pipe contractaied to test their pipe for hazardous
materials, failed to remediate the property, andedccarelessly and negligentip
Plaintiffs also allegehat, among other claimghe pipe contractors failed to clean up
contaminated soil and water, failed to propeést pipes for radiation, and failed to warn
Plaintiffs of radioactive materiaf®! Yet nothing in the petition, motion to remand, or
reply memorandumsuggests that a single event led to the injuridegal, and
Defendantsnaintainthat no suclsingleevent occured.Indeed, the Grefensote that the
alleged conduct is not a single even or occurremeeause thallegations involve the
operations of five differenpipe-cleaning defendastcleaning pipe for nineteen different
oil companies at various locations on separate erops owned by three diffené
landownersver thecourse of 34 year®2TheCourt finds thdocal single evenéxclusion
does not applyo this case
B. The Local Controversy Exception

Plaintiffs arguethe localcontroversy exceptiomappliesandas a resulthe Court
lacks jurisdiction over this mattggs3

The localcontroversy exceptigrfound in 28 U.S.C. 8332(d)(4)(A),applies when
an actionmeets four requirements: (4)ore than twethirds of the class members are
citizens of the state in which the action was ardly filed; (2) at least one defendant
from wham “significant relief” is sought and whose condusti“significant basis” for the

claims is a citizen of thetate in which the action was originally file(B) theprincipal

99 See R. Doc. 11 at 126.
100 Seeid. at 1 30.
0iSeeid. at T 34.

102R. Doc. 36 at 45.
103R. Doc. 361 at 8-9.
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injuries resulting from the alleged conduct or asated conduct of each defdantwere
incurred in thestate in which the action was originally filednd (4) in the thregear
period preceding the filing of th@dass or masaction, no other class action has been filed
“asserting the same or similar factual allegatiagainst ag of the defendants” on behalf
of any persori®4 To establishthelocal controversy exceptioapplies Plaintiffs have the
burden of showing the fouprongsare satisfied9s “[T]he exception is intended to be
narrow, with all doubts resolved in favor of exesinig jurisdiction over the caséos

1. Whether morethan twothirds of the class members are citizens of
Louisiana

Plaintiffs maintain that “[g]reater than twihirds of thePlaintiffs are citizens of
Louisiana.?07 Plaintiffs, however,fail to allege or provide the state of citizenghor
domicile ofeach plaintiff Plaintiffs attach to their motion to remand afidsvit from the
class action manager at Ates Law Firm that safythe 190 claimant&2 “147 currently
live in Louisiana; 27 are deceased; however | heorfirmed that their residence at the
time of their deaths was in Louisiana” and the ranreg 16 Plaintiffs live in states other
than Louisiand9® Plaintiffs also prwide the current addresses of egdaintiff in their
answers to Defendants’ interrogatoriés.Nevertheless,Section 1332provides for
jurisdiction over actions betweemitizens of different states!An allegation that a party

is a‘resident”of a particular states insufficientbecausesection 1332demands diverse

104See 28 U.S.C. § 1332(d)(4)(A).

1050pelousas Gen. Hosp. Auth. v. FairPay Sols., Inc., 655 F.3d 358, 360 (5th Cir. 2011) (“The plainiffear
the burden of establishing that they fall within FE2Xs local controversy exception.”).

106]d. (internal quotation marks omitted).

107R. Doc. 361 at 20-22.

108 Note that while Plaintiffs consistently mention ththere are 190 claimants, Defendants consistently
mention that there are 191. CM/ECF reflects thagréhare 191 Plaintiffs. Regardless, the differedces
not affect the analysis.

109R. Doc. 305 at 2.

110 See R. Doc. 361 at 4-18.

m28 U.S.C. §1332 (emphasis added).
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citizenship, not diverse residency?’Accordingly, Plaintiffs have failed to meet their
burden under the first prong of the local contreyeexception.
2. Whether at least one defendant from whom “significeelief” is sought
and whose conduct is a “significant basis” for ti@ms is a citizen of
Louisiana
To satisfy the second prong of the local controyemsception, Plaintiffs need not
provide a “definitive analysis of the msure of damages caused by each defendant,” but
they must provide “detailed allegations or extrimsevidence detailing the local
defendant’s conduct in relation to the eaftstate defendants® Nevertheless, Plaintiffs
fail to even identify whichdefendant they argue satisfies this prong. Plaintiffs mesd
state, “Each of the named defendants have beervedon previous litigation over this
incident and independently acted so as to forngaiicant basis for the claims asserted
by the plaintiffs.114 Plaintiffs provide no support for this statementtheir motion to
remand or reply, and Plaintiffs also fail to proeickvidence that these “significant
defendants” are citizens of Louisiana, where thtgoacwas originally filed Accordingly,

Plaintiffs have failed to satisfy the second prong of the ekio@p

3. Whether the principal injuries resulting from théegkd conduct or any
related conduct of each defendant were incurredunisiana

Plaintiffs have satisfiedhe third prong of the exception, as the principgliries
resulting from the alleged conduct of each defendamte incurred in Louisiand?
Plaintiffs allege the injuries for which they seeddress resulted from contamination of

property in Harvey, Louisian#% and Plaintiffs’ answers to Defendants’ interrogag¢er

12 Nadler, 764 F.2dat 413.

113 Opelousas General Hosp., 665 F.3dat 363.
14R. Doc. 301 at 26.

15SeeR. Doc. 361 at 4-18.

1U6R. Doc. 11at5.A T7.
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support their allegation that the injuries wereferdd in Louisiandl” Accordingly, the
third prong is satisfied.

4. Whether anyother class action has been filad the three years
preceding the filingof this mass actiomsserting the same or similar
factual allegations against any of the defendamtbehalf of any person

Plaintiffs fail to satisfy the foutt prong, as class actiomas filed asserting similar
factual allegations against some of th@me defendantduring the threeear period
precedingthe filing of this action. In 2014, a class of albal65 plaintiffs filed a suit,
Bernard, et al., v. Gefer, et al., against at least teof the same defendants in this cd%¥e.
The plaintiffs inBernard alleged personal injuries and property damagesltiagufrom
alleged exposure to naturally occurring radioactmateriall’® The case, whichwvas
removed to this i$trict pursuant to CAFA, involved the same trattamd at issue in this
casel?0 As a result Plaintiffs have not satisfied the fourth prong of the local
controversy exceptiofgl

Because Plaintiffs have not satisfied three offthe prongs, Plaintiffs have failed
to meet their burden of establishitige applicability of the locadontroversyexception.

C. TheHome State Exception

Plaintiffs argueCAFA's homestate exception precludes the Court from exercising

jurisdiction over this matte¥?2

17R. Doc. 361

18 Bernard, et al. v. Grefer, et al., No. 14887 R. Doc. 41 (E.D. La. April 16, 2014).

19|d. See also Bernard v. Gefer, 2015 WL 3485761 (E.D. La. June 2, 2015).

120 See Bernard, No. 14887 R.Doc. 11 at 10.

21 See generally Caruso v. Allstate Ins. Co., 469 F. Supp2d 364, 37671 (E.D. La. 2007) (“Since [similar
class actions] were filed during the threear period before the instant action, their exigeis fatal to
plaintiffs’argument that this lawsuit falls und€AFA’s focal-controversy’ exception.”).

122R. Doc. 361 at28-29.
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The homestate exception requires district courts to dectmexercise jurisdiction
over an actionn which “two-thirds or more of the members of all proposed gi#in
classes in the aggregate, and the primary defersjdang citizens of the State in whidtet
action was originally filed123 Plaintiffs bear the burden of showing the home state
exceptionappliesi?4

As previously discussed, Plaintiffs fail to estahlithe citizenship of each plaintiff.
Even if Plaintiffs were to establisthat at least twdhirds of the plaintiffs are citizens of
Louisiana, they nevertheless havet demonstratd the applcability of this exception.
Plaintiffs arguethe Grefers, both of whom are citizens of Louisiaaee “included in the
group of primary defendants!?sWhile that may be true, Plaintiffs fail to show ththe
oil companies, which are foreign citizerssge not primary defendant2 Plaintiffs argue
they have “no obligation toank each individual defendant’s liability agairtbte other
defendants and exclude som® primary’ and others as neprimary.”127 Several courts
have concludedhowever,that under this exceptiorall primary defendants must be
citizens of the state in which the action was araly filed.128 Plaintiffs have the burden
of proving by a preponderance of the evidence thathome statexception to CAFA

jurisdiction applie$9; accordingly, Plaintiffs must establish that allrpary defendants

12328 U.S.C. §1332(d)(4)(B).

24Hollinger, 654 F.3d at 571.

125R. Doc. 301 at 28.

126 In the Petition for DamagesPlaintiffs allegethe following indicating that the oil companies may be
primary defendants‘These acts and/or omissions of the Oil Companies a substantial, contributing
cause of the Petitioners’injuries and damagesse@&leets and/or omissions, therefore, are a digcse of
the injuries, damages, and &&s suffered by the Petitioner&. Doc. 11at{32.

27R. Doc. 361 at 29.

128 See Rasberry v. Capitol Cnty. Mut. Fire. Ins. Co., 609 F.Supp.2d 594, 606 (E.D. Tex. 2009)) (noting
that “all primary defendants must be citizens of the statehith the action was originally filed”) (emphasis
in original); DeHart, 2010 WL 231744, at13 (same);Vodenichar v. Halcon Energy Properties, Inc., 733
F.3d 497, 506 (3d Cir. 2013) (“[B]y using the wotke’ before the words primary defendants’ rattikan
the word ‘a,’the statute requires remand underhtbme state exception only if altimary defendants are
citizens of [the state in which the action was araly filed].”).

129Hollinger, 654 F.3d at 57971
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are citizens of Louisiana. Because Plaintiftsve faiedto do so, the home state exception
does not divest this Court of jurisdiction.

[1. Are Plaintiffs Entitled taCostsand Attorney Fees

Plaintiffsseek costs and attorney’s faesurred as a result ofthe remoyalrsuant
to 28 U.S.C. 8447(c)130 The Supreme Court held Martin v. Franklin Capital Corp.,
that “absent unusual circumstances, attorneyfees should nobe awarded [under
81447(c)] when the removing party has an objectivelgsonable basis for removal?

In applying this holding, lte Fifth Circuit noted that 8447 does not have a strong
preference for or against fee awards.

The Fifth Circuit in Admiral Insurance Co. v. Abshire found the defendants’
removal may have been objectively unreasona¥ldhe court notedhere was some
evidence in the record that the defendants removigld the purpose of prainging the
litigation and imposing costs dihe plaintiffs134 Nevertheless, the court determined that
“it is equally true that, given the complexity ofetinstant commencement question, an
award of fees might undermfm] Congressbasic decision to afford defendants a right to
remove as a general matter, when thdwtay criteria are satisfied®> Consequently,
the court affirmed the district court’s decision tecline to award attorney’s fees

under8§1447(c)136

130 SeeR. Doc. 301at 29-31

B1Martin v. Franklin Capital Corp., 546 U.S. 132, 136 (2005).

132 Admiral Ins. Co. v. Abshire, 574 F.3d 267, 280 (5th Cir. 2009).
133 Seeid.

134|d'

135]d. (internal citations and quotations omitted).

136]d. at 281.
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The removal in this caswas objectively reasonable, and the Court denies th
motion to remandAwarding Plaintiffs costs and attorney’s fees ung&447(c) wouldoe
improper. Accordingly, Plaintiffs’request for ce@sand attorney’s fees tenied

CONCLUSION

For the foregoing reasons;

IT IS ORDERED that Plaintif§ Motion to Remand@7isDENIED .

ITIS FURTHER ORDERED that Plaintiffs have untihugust 22, 20 16 to file
a supplemental memoranduidentifying individual plaintiffs whoseclaims must be
remancd because thego not exceed the $75,00idividual amountin-controversy
requirementDefendants have untdeptember 5, 20 16to file a responst Plaintifs’
supplemental memorandurihe parties may conduct jurisdictional discovery thrbug
August 10, 20 16related to this issue

ITIS FURTHER ORDERED that Plaintiffs’request for costs and attorneysfee
pursuant to 28 U.S.C.B147(c) isSDENIED .

New Orleans, Louisiana, this8th day ofJuly, 2016.

UNITED STATES DISTRICT JUDGE

137R. Doc. 30.

24



