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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

SUNGLORY MARITIME LTD., et al. CIVIL ACTION

VERSUS CASE NO. 15-896

PHI, INC., et al. SECTION: “G”"(5)
ORDER

Before the Court is Defendant PHI, Inc.’s (“PHI”) “Motion for Partial Summary
Judgment,” wherein PHI argues that the plaintiffs tinis case are not entitled to an award of
maritime “salvage” under either general maritime law or the 1989 Salvage Convention (“Salvage
Convention”) for their role in an incident in weh a helicopter landed aboard an anchored vessel
after experiencing unusual vibrations while ie #ir. Having considered the motion, the memoranda
in support and in opposition, the record, and the applicable law, the Court will deny the motion.

|. Background

A. Factual Background

On March 24, 2013, a helicopter operated by wék traveling on an outbound flight over
the Gulf of Mexico, carrying two crew and seven passerigévhen the helicopter was
approximately 10 miles from shore, the pilocommand, Dean Cole (“Cole”), detected an unusual
vibration coming from the aircraftUnsure of the source of the vibration, and about 50 miles away

from the destined platform, Cole turntb@ helicopter around and headed for shditee vibrations
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continued and grew somewhat in duration and strength.

When the helicopter was approximately sixuaies from land, it flew above a staging area
for the port of Corpus Christi, wheecargo ships anchor awaiting beriNgith several ships in sight,
Cole decided the safest course of action was to land on one of the anchored Wisiselg.calling
the vessel first to request permission tallahe helicopter landed on the AEOLIAN HERITAGE
(“the Vessel”), a vessel owned by Sunglory Matite: and managed by A#&an Investments S.A.
(collectively, “Plaintiffs”), which contained a hatch cover designated “H,” which is usually
associated with helicopter operatidiige Vessel did not suffer any damage from the lantitge
Vessel ultimately transported the helicopter into port in Corpus Christi, where the helicopter was
removed from the ship and the helicopter crew disembafked.

B. Procedural Background
Plaintiff filed its complaint on March 23, 20450n January 5, 2016, Defendant filed the

pending motion for partial summary judgméifelaintiffs filed an opposition on January 12, 2¢3.6.
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With leave of Court, Defendant filed a reply brief on January 20, 2016.

On January 11, 2016, the parties filed a janation for extension of deposition deadlines
for additional time to complete the Federal Rul€wil Procedure 30(b)(6) deposition of Plaintiffs,
a deposition of Chief Mate Spyridon Panagiotoplous, and PHI pilot Joshua BradkesttCourt
granted the motion on January 12, 2¢716.

Il. Parties’ Arguments

A. Defendant’s Arguments in Support of Partial Summary Judgment
In support of partial summary judgment, PHplmes by alleging that, as Cole headed for

shore after detecting an unusual vibration coming from the aircraft, he tested the helicopter’'s
controls and found no obvious probleth®HI claims that Cole was unable to reach air traffic
control and, after receiving no reply, the helicoptew activated the satellite tracker’'s emergency
switch!® According to PHI, Cole’s co-pilot told tharcraft's passengers that the helicopter was
experiencing vibrations and they were hedolgck to shore to make a precautionary landing, but
the situation was under contfdIPHI claims that neither Cole nor his co-pilot declared an
emergency, and that although the helicopter was “fully controllable,” the vibrations continued to

occur and grew somewhat in duration and strefigfherefore, PHI alleges, Cole decided to land
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on an anchored vessel, and, spotting the “H” designation on the AELOIAN HERITAGE, circled the
helicopter around the Vessel to alertitesw that it was preparing to lafiddowever, PHI argues,
the aircraft did not contact théessel via radio before landing, and the Vessel, which was anchored
and stationary, did not take any action to facilitate the helicopter’s lafding.

PHI alleges that, upon landing on the Vessel withmzitient, the helicopter crew performed
a normal shutdown during which no vibrations were detéétédcording to PHI, when the
helicopter began to unload passengers, the Vessgltotd Cole that they assumed the helicopter
was a Coast Guard helicopter making an inspectnd did not know the aircraft had made a
precautionary landingf.PHI alleges that, without any assistance from the Vessel's crew, the PHI
crew secured the helicopter with chocks and lines they had aboard the hefidepiileslaims that
its mechanics were unable tadi any obvious reason for the vibration while the helicopter was
aboard the Vessel, so the aiftnaas returned to shore and delivered to a dock where it was
unloaded by PH1® According to PHI, it was later deterneith that the tail rotodrive shaft was in
need of repaif!

PHI agrees that Plaintiffs are entitledth®ir reasonable and actual out-of-pocket costs

incurred as a result of the helicopter landing on the Vessel, and intends to amicably resolve
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2214, at p. 3.
2.

2 d.

% d.

% .

27 .



Plaintiffs’ costs claint® However, PHI disputes Plaintiffs’aiim that they are entitled to an award
of maritime “salvage” under general maritime law and the Salvage Convéhtictording to PHI,
although Plaintiffs allege that they qualify wasluntary salvors of the helicopter who should be
given a monetary award based on the value di¢fieopter, a maritime salvage award in this case
would be wholly unprecedentéd.

PHI argues that, historically, property subject to a claim of salvage has included vessels,
property aboard vessels, property thrown overbogyetsam, property found freely floating on the
sea or flotsam, property on the sea attached to buoys, and property washed up to shore—in other
words, property with a “strong maritime nexidsFor example, PHI argues, the Second Circuit held
in Lambros Seaplane Base v. The Batotlyat a seaplane that crashed in navigable waters was
subject to salvage, whereas the Eighth CircuRriovost v. Hube? held that a house that broke
through the ice during transport across a frozke V@as not subject to salvage on account of lack
of nexus with traditional maritime activitiés.

PHI claims that, in order for Plaintiffs to be entitled to a salvage award, they must establish:
(1) the existence of a marine peril placing the property at risk of loss, destruction, or deterioration;

(2) a salvage service voluntarily rendered, whiclk wat required by an existing duty or contract;
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and (3) the success of the salvage efforts, in whole or irf°faktl does not dispute the third
element, but argues that Plaintiffs cannot careyrthurden in meeting the first element because the
helicopter, which made a precautionary landing after experiencing vibrations, did not face a “marine
peril,” and cannot meet the second element bedhaselicopter landed on the Vessel's designated
hatch cover without the prior knowledge or assistant the Vessel, and therefore the crew did not
voluntarily render a salvage servite.

PHI contends that the typical salvage sceminvolves recoveng or rescuing a sinking,
sunk, captured, or burning ship, or a ship that is in distress, as when facing severe*v@gther.
contrast, PHI alleges, “Plaintiffs claim salvag@& bone-dry, land-based civilian helicopter used to
transport passengers to oil rig8.According to PHI, historically, only vessels, cargo aboard a
vessel, or objects somehow connected to a nawghlcture used for transportation, could be the
subject of salvage claim&PHI avers that, in rare cases, some courts have extended claims of
salvage to non-vessel property recovered in navigable waters, Tedeimater Salvage, Inc. v.
Weyerhaeuser C4? a Ninth Circuit case holding that floating logs lost from water storage at a
nearby mill were derelict property subject to salvage,Bmoére v. Two Thousand One Hundred

Thirty-Three Dollar$! an Eastern District of New York aathat determined that money found on

% 1d. at pp. 67 (citingJnited States v. EX-USS CABOT/DEDAI297 F.3d 378, 381 (5th Cir. 2002)).
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the floating corpse of a drowned vessealgemnger qualified as salvage of a derétielowever, PHI
claims, such cases are “extremely rare and thep#ion to the rule,” and all involve property that
was derelict, lost, or otherwise “abandoned” inakitthe salvor took affirmative action to recover
the property*?

In Lambros Seaplane Base v. The BatBtl claims, the Second Cuit held that a seaplane
that was abandoned by its pilot after safely lagdin the ocean surface was subject to the admiralty
law of salvage because it was designed and intetadeperate on water, and was subject to many
of the same conditions as ordinary vessels while floating on f&tewever, PHI avers, few courts
have allowed land-based aircraft to be the sulgkatsalvage claim, and have only done so where
the aircraft crashed into navigable waters and was abandoned by the"okménrermore, PHI
claims, at least one court—the District of Maindistoric Aircraft Recovery Corp. v. Wrecked &
Abandoned Voight F4U-1 Corsair Aircrafthas strongly questioned the extension of the law of
maritime salvage to claims regarding even abandoned aiftTafere, PHI avers, the court noted
the Supreme Court’s reluctancefxrecutive Jet Aviation v. City of Clevelatmlextend admiralty
jurisdiction to matters involving aviation, quotingetBupreme Court as stating that the rules and
concepts developed through long experiencadmiralty law would be “wholly alien to air

commerce, whose vehicles operate in alljo@ifferent element, unhindered by geographical
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boundaries and exempt from the navigational rules of the maritime Yoad.”

PHI argues that, although there are a few exaniphkich the law of salvage was applied
to wrecked and abandoned aircraft, and one case in which it was applied to an abandoned, but
otherwise functioning seaplane specifically designegheoate as a “vessel” while afloat, “no court
has ever found that an aircraft which safely comes to rest on the designated helicopter landing
location on a vessel, and never touches navigahtierwa property that may be the subject of a
salvage award!® According to PHI, the helicopter was riliist at sea,” “floating,” or “cast upon
the shore,” but was instead, at all relevant time#light or on the deck of the Vessel, and within
the possession and control of its owfidPHI argues that the Fifth Circuit has clearly held that
helicopters, unlike seaplanes, are not “vesselgidgposes of maritime commerce, even if they fly
over the sed PHI avers that only one reported caseolved salvage claimed specifically on a
helicopter, and it is not relevant here becauswitlived an aircraft thatas being carried as cargo.

In sum, PHI claims, all of the cases in whtble recovery of an aircraft has been deemed
eligible for a salvage award have involved one or more of the following circumstances: (1) the
aircraft was equipped to operate on the water’s surface and was therefore considered a “vessel’ while
afloat; (2) the aircraft was carried as cargo; or (3) the aircraft was “lost to the sea,” in that it was

sunken or otherwise abandoned by the o¥h@n the other hand, PHI argues, no cases have found
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that an operational, traditional aircraft coblel the subject of a claim for voluntary salvage.

Moreover, PHI contends, thousands of helieopdndings take place yearly on drill ships,
mobile offshore drilling units, and other offshore support vessels in the Gulf of Mexico and
elsewhere, often for the sole purpose of refggland sometimes because of inclement weather or
operational condition¥.According to PHI, allowing a salvaglaim in this case “would potentially
open the door for vessel or rig owners to asselaim for salvage every time a helicopter made a
landing because of low fuel, storm activity orogrerational concern,” an outcome that would create
an undesirable disincentive for a pilot to act pnitjyefor fear of a salvage claim being asserted
against the helicoptér.

Next, PHI argues that even if the helicopterdasidered property subject to salvage, it was
not facing a marine perif.PHI contends that a marine peril exists when the maritime property is
exposed to potential loss or destruction at the time the salvage services are réddeading
to PHI, there must be a reasonable appnsion for the property’s future safétyithout danger,
the services cannot lmalled marine salvagé.PHI claims that it is a well-founded principle of

salvage doctrine that “the peril which can be properly considered in determining a salvage award

=d.
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is not to be estimated in the light of subseqoerbntingent events, bat the facts which surround

the salvage service at the time it is rendeféd’hus, PHI contends, salvage awards are not

appropriate for the rescue of property from “pbkesfuture perils,” as salvage “is allowed because

the property is saved; not because it might Hmen otherwise lost upon future contingencfés.”
According to PHI, marine perils have been found in circumstances such as a vessel

abandoned by its master, a vesselaground, fire aboard a vesseljessel that has broken loose

while in tow during a storm, a long-sunkerpgtreasure salvage, and cargo adrift at®4&mn the

other hand, PHI contends, courts have failed todxmbsure to a marine peril in situations where,

for example, a vessel was tied to a dock and had settled on the channefbtiteoweather had

dramatically improved from earlier hurricane conditions and a vessel was located afloat in a marina,

secured to another bdita vessel had drifted out to sea during a hurricane, but then held fast at

anchor and in calm wate¥spr a vessel was adrift as the resfiinclement weather, but could have

returned to port under its own poweSpecifically regarding aircfa PHI argues, “marine peril”

has only been found when an aircraft is actuahyor in the water, as allegedly occurred in

International Aircraft Recovery, L.L.®. Unidentified, Wrecked & Abandoned Aircraft Eleventh

Circuit case in which the parties did not dispute that an aircraft was in marine peril when the aircraft

%0 1d. (quotingB.V. Bureau Wijsmuller v. United Stat@®2 F.2d 333, 340 (2d Cir. 1983)).

®11d. at pp. 11-12 (quotinghe Emulous8 F. Cas. 704, 708 (C.C.D. Mass. 1832) (citMestar Marine
Servs. v. Heerema Marine Contractors, S6®21 F. Supp. 1135, 1144-45 (N.D. Cal. 1985)).

621d. at p. 12 (citing 3/Benedict on Admiraltgs 36, 42, 64 (2012)).

53 |d. (citing Fine, 895 F. Supp. at 310).
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had crashed in waters approximately eigiies off of the cast of Miami Beach’ However, PHI

avers, it found no court case holding a “marinell’pexisted where an aircraft experienced

mechanical concerns while in flight and successfully landed undamaged on the deck 6t a ship.
Here, PHI claims, the problems experienced by the helicopter, including vibrations of an

unknown origin, constitute perils unique to air comceewhich bear no substantial relationship to

the perils of the sed.Furthermore, PHI argues, the decision to land on the Vessel and to remain

aboard until the problem was diagnosed was @idthy the unique rules that govern the operation

of aircraft’® Quoting the Supreme Court Executive JetPHI argues that aircraft face unique

dangers that are rarely attributable to #8e&, including pilot error or defective design or

manufacture, and thus “the determination of liability will . . . be based on factual and conceptual

inquiries unfamiliar to the law of admiralty*

'Furthermore, PHI claims, the evidence is undisputed
that the helicopter was simply experiencing braiion of unknown origin at the time of the
precautionary landing, and that the helicopter was under full control and in no immediate risk of
crashing’? Therefore, PHI contends, the aircraft wiast saved from immediate loss, but simply

avoided the possibility of a future, but never realized, p&riMoreover, PHI argues, the only

services provided by the Vessel—namely carrying the helicopter to a berth for offloading—took

571d. (citing 218 F.3d 1255, 1257 (11th Cir. 2000)).

8 4.

89 |d. at p. 13 (citingExecutive Jet Aviation v. City of Clevelad@9 U.S. 249, 26970 (1972)).
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1 1d. (quotingExecutive Jet409 U.S. at 270).
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place after the landing, and were not rendered wihemircraft was in any peril whatsoever, let
alone a marine perif.

Furthermore, PHI argues, Plaintiffs caneatisfy the “voluntarily rendered” requirement
for a salvage service, which includes acts sutcbvaage, firefighting, remvery of cargo, supplying
men and stores, giving advice, preventing collisiaising a sunken craft or property, and standing
by or securing ai& PHI contends that, while acts requiriminimal effort, such as giving advice
or standing by, can constitute salvage services, the law is clear that some act is feuaired.
example, PHI claims, the Fifth Circuit Hetition of United Stateseld that, where a vessel’'s crew
was ordered to provide salvage services but was not able to actually do so, no salvage award was
warranted. There, PHI argues, the Fifth Circuit found that member of the . . . crew handled the
lines . . . or performed any act whose purpose was the securing or salvaging of the’barges.”
Similarly, PHI avers, a court in the Southern District of Florida has required a salvor to take
“voluntary, affirmative action to aid, rescue preserve the vessel, her crew, or cargo from a
maritime peril.™ Here, PHI argues, the Vessel took no affirmative action to assist PHI's helicopter
in landing on the Vessel's dgsiated helicopter landing spgB#According to PHI, the Vessel’s crew

did not clear objects from the landing spot, chacgearse, or come to a standstill to allow the

" 1d. at p. 14.

S d. (citing 3A Benedict on Admiraltg§ 15-31).

% 1d.

7 1d. (citing 425 F.2d 991, 996 (5th Cir. 1970)).

8 |d. (quotingPetition of U.S.425 F.2d at 996).

9 1d. (quotingFine v. Rockwoqd95 F. Supp. 306, 306 (S.D. Fla. 1995)).
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helicopter to land, nor did it secure the aircraft after it lafitied.

Next, PHI argues that Plaintiffs, as the VesseWners, do not have a right to claim salvage
in this mattef? According to PHI, the owner’s right to recover an award does not originate from the
same source as that which governs the rights of a vessel’'s master and crew to recover a salvage
award® PHI claims that “it must agar that the shipowner’s propevigs actually risked or at least
in risk of being affected fahe owner to share in the awafd According to PHI, remuneration for
salvage service is awarded to the owners of vessels on account of the danger to which the service
exposes their property and the risk which they run of loss in suffering their vessels to engage in
perilous undertaking8.Therefore, PHI argues, in determining a salvage awaednust distinguish
the owners of vessels, who voluntarily contribute to the salvage effort by putting their property at
risk, from the master and crew, who may risk life and limb in the actual salvage op&ration.

Here, PHI contends, Plaintiffs cannot show reohelicopter, under the control of its pilots
and making a precautionary landing, posed an imentiand serious risk to their propettpHI
argues that the helicopter landed on the Vessed@fgally designated helicopter landing spot, and

the Vessel suffered no damage from the lanéfifdqnus, PHI avers, despite Plaintiffs’ allegations

8 d.

82 1q.

8 d.

8 d. (quoting Martin J. NorrisThe Law of Seamef9:13 (4th ed. 1985)).
8 |d. (citing The Camancher5 U.S. 448, 477 (1869)).
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regarding the imminent demise of the helicoptats passengers, speculative damages cannot give
rise to a claim for salvag@Furthermore, PHI argues, evethié master and crew provided salvage
services, neither the crew nor master were joined as plaifi#ifésording to PHI, although all those
who render service in a salvaggeration may share in an awatdPlaintiffs may not step in the
shoes of the crew for purposes of obtainingheegg award, and may only recover an award based
on their own voluntary contributicand potential risk to their property from the salvage operation,
which here was non-existetit.

Finally, PHI argues that although Plaintiffbege a right to salvage under both general
maritime law and the Salvage Convention, which was ratified by the United States in 1991, “an
exhaustive search of maritime cases, treatises, arikéhhas demonstrated that in most cases the
Salvage Convention is not invoked by the parties and is rarely mentioned by U.S. €drirks.”
claims that the Salvage Convention’s predeaesise 1910 Brussels Convention on Salvage, was
likewise rarely relied on or even meotied by courts in older salvage ca¥esccording to PHI,
the Fifth Circuit has not specifically expressadopinion on whether the general maritime law of

salvage survived the Salvage Convention, b&ailana v. GSF Development Drillenidt assumed,

8 |d. (citing B.V. Bureau Wijsmuller v. United Stat@92 F.2d 333, 340 (2d Cir. 1983} Emulous8 F.
Cas. 704, 708 (C.C.D. Mass. 183@jJestar Marine Servs. v. Heerema Marine Contractors, 824 F. Supp. 1135,
1144-45 (N.D. Cal. 1985)).

Dy,

d. (citing St. Paul Marine Transp. Corp. v. Cerro Sales Co05 F.2d 1115, 1117 (9th Cir. 1974)).

91d. at pp. 16-17.

Sd. atp. 17.

% d. (citing William L. Neilson,The 1989 International Convention on Salva2#®CoNN. L. Rev. 1203,
1250 (1992)).
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without deciding, that general maritime law principles still remained appli€abiefact, PHI
claims, courts in the Fifth Circuit have onlymied the Salvage Convention in connection with its
list of factors to be considered in determinihg appropriate value of a salvage operation, and that
the list of elements of a salvage awardlive Blackwallan 1869 Supreme Court case, nevertheless
“remains by far the most cited authority for saje award determinations in the United States.”
Furthermore, PHI argues, the Salvage Conwgentetains most of the essential features of
traditional salvage law, including the requirement of danger to prop@&gcause courts have not
defined the requirement of “danger” pursuarih®Salvage Convention, PHI claims, the traditional
requirement of “marine peril” should appgf/Similarly, PHI contends, the voluntary nature of
salvage services remains a requirement, as does the risk to the salvaging vessel.
B. Plaintiffs’ Arguments in Opposition to Partial Summary Judgment
In opposition, Plaintiffs argue that there are disputed issues of material fact regarding: (1)
whether the helicopter is property that may be $hbject of marine salvage; (2) whether the
helicopter was faced with a reasonable apprebersi marine peril when it made an emergency
landing on the vessel in navigable waters; (3) whether the actions of the vessel and her crew

constitute voluntary salvage service; (4) whethemifés, as vessel owners, have a right to claim

% d. (citing 587 F.3d 266, 270 (5th Cir. 2009)).

%1d.at 17 & n.16 (citingBaltic Captain Shipping Co. v. Blessey Enters.,,INo. 06-2499, 2008 WL
4018550, at *7 (S.D. Tex. Aug. 29, 2008Je Blackwall 77 U.S. at 1).

91d. at pp. 17-18.
%1d. at p. 18.
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salvage in this matter; and (5) whether the 1989 Salvage Convention requirements have3&en met.
Furthermore, Plaintiffs argue, the crux of PHI's motion is based on the testimony of a single witness,
the helicopter pilot, “whose testimony is noticeabBdaid in favor of PHI and disputed by the other
facts in this case’® Plaintiffs claim that other “potential witnesses” dispute the pilot’s version;
those witnesses, however, are foreign seaarafior are unavailable until trial, according to
Plaintiffs 1°? Finally, Plaintiffs allege, the pilot would not have landed the PHI helicopter on the
Vessel if the helicopter, pilots and passengers wetéaced “with an imminent risk of having to
‘ditch’ in the Gulf of Mexico.™*

Plaintiffs argue that this Court should degcidter judging the credility of withesses and
seeing the evidence at trial, whether Plaintiffs are legally entitled to a salvage*dwdaihtiffs
also argue that the Court should consider théadaje circumstances militating in favor of a salvage
award:®® According to Plaintiffs, a conclusion thatthctions of the Vessel, her master and crew
are insufficient to entitle Plaintiffs to algage award would “set precarious precedent by
discouraging vessels from salving aircraft, their passengers and crew from danger in navigable
waters of the United States, particularly withbatiing heard the witnesses and without Plaintiffs

having their day in court:®

100 Rec. Doc. 25 at p. 1.
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192 19, at pp. 1-2.

103 1d. at p. 2.
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Plaintiffs dispute many of the “seemingly stfaforward” facts réed upon by PHI, and thus
claim that summary judgment is inappropriateAccording to Plaintiffs, PHI's own admission
establishes that the incident in question was an “emergency landing” on the Vessel, not a mere
precautionary landing® In fact, Plaintiffs argue, PHI's attoey stated in a Limitation of Liability
and Hold Harmless Agreement that PHI's helicofieas required to make an emergency landing
on the Vessel®® According to Plaintiffs, the Vessel's chimate stated that the helicopter appeared
to be in distress because of unusual engine noises and smoke billowing from the hélfcopter.
Furthermore, Plaintiffs aver, following the landing, the pilot and passengers of the helicopter
appeared to be in fear and shock and expressed their concern for the emergency th&y faced.
Plaintiffs contend that, after the landing, the VEsseew moved the helicopter from the starboard
end of the hatch cover to the center in ordeetmiee it in light of the prevailing weather conditions,
to prevent any possible damage due to the rsiiipg, and to allow inspection of the helicopter,
since the tail was hanging over the ship’s ¥diPlaintiffs argue that the helicopter’s position was
precarious, and the “majority of the vessel’s camsisted with this operation which was carried out
using the vessel’s slings and dunnage in orddadb the helicopter down in the middle of the

hatch.™* Plaintiffs claim that PHI has admitted throuaghe-mail sent by its counsel that the master

107 1d. at p. 3.
108 Id.
109 14
110 Id.

111 Id.

12 9. at pp. 3-4.

13 1d. at p. 4.
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and crew of the Vessel took action to preserve the safety of PHI's crew and pasSéngers.

Plaintiffs allege that, after the landing, the Vessel's crew gave the helicopter pilots and
passengers shelter, food and drinks, and thatilbks of the helicopter informed the Vessel crew
that they had decided to land on the Vessel bet¢hagavere concerned that they would not be able
to make land and would have to “ditch” in the watePlaintiffs claim that the pilots had stated that
the Vessel was the closest safe vessel they could locate with a designated helicopter hatch cover
marking® Furthermore, Plaintiffs aver, Cole’s own deposition testimony establishes that the
helicopter was in danger and that he coulddignose the unusual vibration the helicopter was
experiencind?!’ Plaintiffs allege that Cole did not hatime to make any radio contact with the PHI
base, the FAA, the Coast Guard, any of the ships at anchor, or the Vessel, so he engaged the
emergency May-Day beacon on the helicopter’s satellite communication Systenording to
Plaintiffs, Cole had decided thaiaking it to shore was not an optibAPlaintiffs claim that PHI's
flight log for the date of the incident, filled doy the pilot, included an annotation that he made an
“emergency landing” on the Vessél.

Plaintiffs argue that the audible vibratiexperienced on the helicopter was not turbulence-

induced, but was instead caused by broken bolt®ihehcopter’s tail rotor drive shaft, which was

114 Id.
115 Id.
116 Id
17 1d. at pp. 4-5.

118 1d. at p. 5.
119 Id.

120 14,
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ultimately replaced?* Plaintiffs claim that, had the Vesdseot been available for landing, the
helicopter would have dropped into the Gulf and likely sunk, endangering the lives of those
aboard**? Plaintiffs aver that the seas were hagid the wind was strong, and thus the likelihood
of loss of life and property was higH.Plaintiffs allege that PHI dispatched two helicopters to the
Vessel to pick up the passengers and deliver mezhixfix the helicopter, but the mechanics were
unable to determine the problem or fiX’itThus, Plaintiffs claim, # helicopter was not airworthy,
and the Vessel was stuck with an “orphandatbpter’” onboard, which resulted in delayed cargo
operations and a deviation to shore to take thedpeer to a location where it could be discharged,
all of which cost the Vessel time and money ad a continuation of the rendering of assistance
to the helicoptet®

Plaintiffs aver that PHI's reliance @&xecutive Jet Aviation v. City of Clevelaadsupreme
Court decision, is a “red herring” becausescutive Jetvas a case about jurisdiction rather than
salvage?® According to Plaintiffs, the Court’s deidn dealt with the application of admiralty
jurisdiction to cases involving plane crashes thpplea to end up in water, and there, the Court was
concerned with pointing out that there was mor@fiading of admiralty jurisdiction than location

in navigable water§’

121 Id.
122 Id.
123 |4
124 1d. at pp. 5-6.
125

Id. at p. 6.

126 1d. at p. 7 (citing 409 U.S. 249 (1972)).

127 g,
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Plaintiffs also argue that PHI's argument ‘ttiiae court should hold the helicopter is not an
object of salvage because it was a ‘bone-dry’ aircraft is nonsen$fialdintiffs aver that, under
PHI’s reasoning, Plaintiffs would only have a salvatpim if the helicopter had crashed into the
water and the Vessel then hoisted the helicopter onto the“dé€dkintiffs argue that there is no
reason to require the helicopter to contact waterder for it to be salvable property, and that PHI's
distinction is a dangerous proposition for a future aircraft pilot who might be refused landing
privileges on a vessel simply because a water “landing” or ditching is required first for a salvage
award=*°Here, Plaintiffs contend, the helicoptend&d and was temporarily stowed on the Vessel,
similar to cargo, which is considered maritime propeven if it remains dry, and was transported
by the Vessel through navigable waters where it was safely discharged, liké*targo.

Next, Plaintiffs aver that PHI's reliance bfistoric Aircraft Recovery Corp. v. Wrecked &
Abandoned Voight F4U-1 Corsair Aircrati District of Maine case, is “totally misplaced and the
case is not controlling in this district®® Plaintiffs argue that the court iHistoric Aircraft
determined that there could be salvage of a military aircrabund in a lake in Maine, because
the lake did not constitute “navigable waters,” and thus the case was about jurisdiction, not

salvag€e'® Here, Plaintiffs argue, it is undisputed that the Gulf of Mexico constitutes navigable

128 Id.

129 1d. at pp. 7-8.

130 4. at p. 8.

131 Id.

132 1d. (citing 294 F. Supp. 2d 132, 139 (D. Me. 2003)).

133 4.
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waters!* Plaintiffs also dispute PHI's argument thandering a salvage award in this case would
open the door for vessel or rig owners to assert a salvage claim every time a helicopter landed due
to low fuel, storms, or operational concerngjuang that those are planned landings on stationary
ships or rigs, which expect landings in the normal course of busiiess.

Next, Plaintiffs argue that, based on PHign admissions, Cole’s deposition testimony, and
the “obvious facts” surrounding the helicoptefiosced landing on the Vessel, a reasonable fact
finder could conclude that the helicopter wadamger when it made an emergency landing on the
Vessel:* Plaintiffs citeSullivan v. General Helicopters, International which they claim that a
court in the District of Maryland declined tosdiiss a case where the plaintiffs used a truck-
mounted crane to move a disabled helicopter from the loading ramp of a vessel docketfin port.
There, Plaintiffs allege, the helicopter was unsecured on the vessel’'s ramp and exposed to high
winds at the time the plaintiffs arrived on the scEA®laintiffs aver that the court denied the
defendants’ motion to dismiss for failure to pléacts supporting that the helicopter faced a marine
peril, reasoning that the allegations raised a pideigiference that, but for the plaintiffs’ assistance,
the helicopter might have been swept into the watatere, Plaintiffs aver, there are similarly
genuine issues of fact regarding whether tHebgter was faced with a reasonable apprehension

of danger when it landed on the Vessel durirghtwinds and when the Vessel transported the

134 1d. at pp. 8-9.

135 1d. at p. 9.

136 Id.

137 1d. (citing 564 F. Supp. 2d 496 (D. Md. 2008)).

138 Id.

139 14,
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helicopter to port for dischard&.Furthermore, Plaintiffs contentihere can be no logical dispute
that the risk of ditching the helicopter and losinggarty and life in the Gulsf Mexico is a marine
peril.”*#

Next, Plaintiffs argue thahe Vessel and her crew voluntarily rendered salvage assistance
to the helicopter and its crew and passengethegagessel and her crew “had no choice because of
the unusual circumstance$?’According to Plaintiffs, PHIdok over the ship when the helicopter
landed, “but the vessel crew did not throw the logiier overboard, demand it fly off, dump [it] off
the hatch cover, refuse to tie it down, or imprison the pilots and passettg€rerefore, Plaintiffs
aver, they voluntarily accepted the landing of the helicopter and gave its pilots and passengers
refugel* In fact, Plaintiffs claim, ithe Court believes Cole’s “implausible story” that he flew over
the ship to alert it, rather than to determine how to land, then Plaintiffs assented to the landing,
which is a voluntary act?® Plaintiffs contend that PHI is attgting to “take advantage of its own
lack of notice to the vessel” by arguing the Vessghdit change her course or come to a standstill,
and that it would surely have given permission to land had the helicopter pilot radioed the Vessel
prior to landing“*® Therefore, Plaintiffs argue, they volanity assented after the helicopter landed

without notice, and voluntarily instructed the Vdssmaster and crew to transport the helicopter,

140 14, at p. 10.

141 Id.
142 Id.
143 Id.
144 Id.

145 Id.

146 1d. at pp. 10-11.
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pilots and mechanics to the port for the helicoptdischarge and disembarkation, which they'tfid.
Plaintiffs also contend that, as Vessel own#rsy have a right to claim a salvage award
because the Vessel was at risk of belamnaged by the emergency helicopter landitBlaintiffs
aver that PHI is incorrect in its assertion ttteg Court must distinguish between the owners of
vessels and the master and crew when making agabward; instead, Pléififs claim, the Fifth
Circuit has clearly stated iAlatoro, Ltd. v. Unidentified Remains of Vessel, #tat “[t]he total
award must include the contributions of all co-salvéts.Plaintiffs argue that there is no
requirement that all potential salvors join as gléto recover an award under either the Salvage
Convention or traditional general maritime |1&VBoth, Plaintiffs contend, contemplate that the
party seeking a salvage award rhayonly the salving vessel’'s ownetLikewise, Plaintiffs claim,
underThe Blackwall“[s]alvors are not deprived of a remdaigcause another set of salvors neglect
or refuse to join in the suit, nor will such neglectefusal benefit the libellants by giving them any
claim to a larger compensation, as the non-prdsmtiby one set of salvors enures, not to the
libellants prosecuting the claim, but to the owners of the property s&¥dd.other words,
Plaintiffs claim, to the extent that a plaintiff an in rem action was assisted in performing the

salvage, the portion of the total salvage award it receives should be reduced proportiSnately.

147 1d. at p. 11.

148 Id.
149 1d. (citing 695 F.2d 893, 904 n.15 (5th Cir. 1983)).
1%01q.

151|d.

1521d. at p. 12 (quoting 77 U.S. 1, 12 (1870)).

15314. (citing R.M.S. Titanic, Inc. v. Wrecked & Abandoned Ve&23 F. Supp. 2d 724, 742-43 (E.D. Va.
2004),vacated and remanded on other grourd35 F.3d 521, 538 (4th Cir. 2006)).
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Here, Plaintiffs allege, the Vessel as a vehohs exposed to the danger of a crash-landing
helicopter, and the fact that the Vessel was not ultimately damagedatogohibit Plaintiffs’
salvage claimi>*Plaintiffs argue that the Vessel’s gguient was involved in lashing the helicopter
and providing a safe landing platform, the Vesssbses were used to accommodate and make the
helicopter crew comfortable, the Vessel pd®d sleeping accommodations for the pilots and
mechanics overnight, the Vessel's crew assiststbiving the helicopter and comforted the pilots
and passengers, and the Vessel as a whole transported the helicopter iftd post. Plaintiffs
contend, the Court may decide the amount ofdted award, based on the entire salvage operation,
as well as whether or how to apportion it among co-salbrs.

Finally, Plaintiffs argue that the 1989 Salv&gnvention became the law of the land in the
United States on July 14, 19¥6 According to Plaintiffs, the $aage Convention applies to any
judicial or arbitral proceedings regarding salvage brought in the United Stafesthermore,
Plaintiffs claim, Article 1(c) of the Salvag@@onvention defines property to mean “any property not
permanently and intentionally attached to the shoreline and includes freight at°ridihtiffs
argue that a helicopter is obviously not permanerityintentionally attached to the shoreline, and

therefore plainly fits within the Convéan’s definition of salvageable properfy).Furthermore,

154|d.

l55|d.

15814, at pp. 12-13.

1571d. at p. 13 (citing Martin DaviesVhatever Happened to the Salvage Convention 1883?MAR. L.

& Cowm. 463 (2008)).

158)d. (citing Salvage Convention art. 2).
159 Id.

16014,
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Plaintiffs claim, Article 1(a) of the Conventiatefines salvage operations widely to include any
form of assistance to vessels or oth@perty in danger in navigable watétsTherefore, Plaintiffs
claim, they have carried their burden to show theritlare disputed issues of material fact sufficient
to withstand summary judgment on both its general maritime and Salvage Convention claims,
“especially at this early stage when only one witness has been deffésed.”
C. Defendant’s Arguments in Further Support of Partial Summary Judgment

In reply, PHI argues that Plaintiffs haveareously characterized the purely legal issues in
this case as issues of fa&tAccording to PHI, the Court facebree legal issues that may be
resolved on a motion for summary judgment: (1ethler the helicopter constitutes “property” that
can be the subject of marine salvage; (2) whether the in-flight vibration detected aboard the aircraft
constituted a “marine peril”; and (3) whether Plaintiffs, as owners of the Vessel upon which the
helicopter landed, acted as “voluntagtvors” as defined by maritime |a# PHI also disputes that
the Salvage Convention applies “to the exclusion of the general maritime law,” but argues that
Plaintiffs nevertheless cannot make out a cl@nsalvage under either the Salvage Convention or
general maritime lawf®

Next, PHI argues that although Plaintiffs claimat additional testimony of Plaintiffs’ own
trial withesses is necessary in order for the Ciowtecide whether Plaintiffs are entitled to salvage

under these circumstances, as a matter of lawptPlsicannot make ow claim for salvage even

161|d.

16214. at p. 14.

163 Rec. Doc. 32 at p. 1.

164|d.

1%51d. at p. 2 n.1.
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under the facts most favorable to PlaintiffSPHI avers that Plaintiffeely in large part on the
anticipated testimony of their ownitwesses, as set forth in their answers to interrogatories, in an
attempt to create issues of fact by focusorg the extent of potential danger faced by the

helicoptert®” However, PHI argues, Plaintiffs’ “evidends’presented in the form of inadmissible

hearsay, via unsworn summaries of what Rilésrclaim their witnesses may say at td&IPHI, by

contrast, avers that it has offered the sworn testimony of its pilot, Dean Cole, to establish the

circumstances under which he decided to make the precautionary landing on thé®¥essel.
Furthermore, PHI claims, it is clear that tiedicopter did not face a marine peril and that

it is not the proper subject of marine salvd§éHlI criticizes Plaintiffs’ reliance oBullivan v.

General Helicopters, Internationah case from the District daryland, which PHI argues is not

controlling in this district and idistinguishable on several grourtéfsAccording to PHI, irSullivan

the plaintiffs responded to a request from a group of stevedores to remove a helicopter being

transported as cargo from the ramp of a docked v&$3diere, PHI argues, the plaintiffs brought

a claim for salvage after failing to be paid foeittservices, and the defendants moved to dismiss

on jurisdictional ground$? According to PHI, the court iBullivandetermined that it had maritime

1881d. at p. 2.

167|d.
168|d.
1694,

l70|d.

1711d. at pp. 2-3 (citing 564 F. Supp. 2d 496 (D. Md. 2008)).

17214, at p. 3.

1734,
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jurisdiction because the helicopter was being transported as ship’s cargo and was sitting on the
loading ramp of the vessel when the salvage operation B&drirl contends that the court noted

that “cargo over navigable waters is the proper subject of a marine salvage ‘dwRird.argues

that the court then moved on to the merits obtileage claim and found thae element of “marine

peril” had been sufficiently pled because, among other things, the helicopter, as cargo, was
unsecured and was exposed to high winds and the risk of falling ovetBoard.

Here, PHI argues, the helicopter was not cargo that had been placed aboard the Vessel or
entrusted to another carrier for transportatiéiPHI claims that no cotihas ever held that an
operational aircraft that lands on the deck ofsseeunder its own power is marine property subject
of salvage’® Furthermore, PHI contends, the helicopter in the instant case was faced with
mechanical vibration of unknown onmgwhile in flight, a condition that is wholly unique to aircraft
and cannot be classified as a “marine péfl.”

Next, PHI avers, Plaintiffs & simultaneously argued that the assistance in this case was
voluntary, but also that the Vessel and heswcrhad “no choice” but to assist under the
circumstance&’ PHI argues that Plaintiffs have alslaimed, however, that because the Vessel

crew refrained from acting criminally towardetlircraft and her passengers after landing aboard

174|d.

17514, (citing Sullivan 564 F. Supp. 2d at 500 n.2 (citifige SABINE101 U.S. 384 (1879)).

1789,
l77|d.

1781d. at pp. 3-4.

914, at p. 4.

1804,
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the Vessel, their assistance was rendered volunt&8ridI contends that Plaintiffs have thus taken
a “very liberal view of salvage,” encompassing instances when the “salvor” could do harm, but
refrains from doing s&? PHI contends that compensation dsage is a reward given for perilous
services, voluntarily rendered, and as an inducetoesgamen to embark in such undertakings, not
as an inducement for seamen to refrain from acting criminally when confronted with an
opportunity*s?®

Next, PHI avers that the Vessel owners’ rigghtt salvage award depends on whether a peril
was ever posed to their propettyPHI citesThe Claritg an 1874 Supreme Court case, for the
proposition that suitors must be prepared to show that the undertaking involved risk and enterprise,
which Plaintiffs cannot d&° According to PHI, there is no iglence that the Vessel was ever in
danger or risk of physical damage, let alora Biaintiffs voluntarily undertook such a riSkPHI
contends that the aircraft landed on the Vessel's designated helipad, which is a proper and safe
location for a helicopter to land on the Ves§8PHI argues that the Vessel's crew initially believed
it was a U.S. Coast Guard helicopter landing eMessel to conduct a routine inspection, and that

Plaintiffs’ conclusory statement that the Vessel “was exposed to the danger of a crash-landing

helicopter” is unsupported by evidence, is inaccurate, and is insufficient to prove that Plaintiffs, as

181|d.
182|d.

18314, at pp. 4-5.

1841d. at p. 5.

18514, at n.2.

18614, at p. 5.

1874,
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Vessel owners, ever put their property at #8k.

Finally, PHI argues, its motion for partial summary judgment is not premature, as the
incident giving rise to Plaintiffs’ claim took placearly three years ago, and Plaintiffs filed their
verified complaint in March 201%? PHI contends that although tteadline to complete the Rule
30(b)(6) depositions of Plaintiffs, as well as depoasiof Plaintiffs’ chief mate and PHI’s co-pilot,
have been extended, the discovery that Plaintiffs allegedly need, such as the testimony from the
Vessel crew, involves witnesses under their exclusive cofitiiHl argues that Plaintiffs’ decision
not to obtain such testimony should not be used againstPHI.

[ll. Law and Analysis

A. Legal Standard on a Motion for Summary Judgment

Under Federal Rule of Civil Procedure 56(a), when the pleadings and evidence demonstrate
that no genuine dispute exists as to any matiaa) the moving party ientitled to judgment as a
matter of law, and summary judgment should be grafitétihen assessing whether a dispute as
to any material fact exists, aw considers “all of tb evidence in the record but refrains from
making credibility determinatiore weighing the evidencé®All reasonable inferences are drawn

in favor of the nonmoving party, but “unsupportéldgations or affidavits setting forth ‘ultimate

188|d.
189|d.
190|d.

lgl|d.

192Fed. R. Civ. P. 56(a) (“The court shall grant summary judgment if the movant shows that there is no
genuine dispute as to any material fact and tbeamt is entitled to judgment as a matter of lanC@jotex Corp. v.
Catrett 477 U.S. 317, 323-25 (198®)agas v. Tenn. Gas Pipeline Cb36 F.3d 455, 458 (5th Cir. 1998).

193 pelta & Pine Land Co. v. Nationwide Agribusiness Ins, 680 F.3d 395, 398-99 (5th Cir. 2008).
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or conclusory facts and conclusions of law’ are insufficient to either support or defeat a motion for
summary judgment:®If the record, as a whole, could not leadhtional trier of fact to find for the
non-moving party, then no genuine issue of fagtexand the moving party is entitled to judgment

as a matter of law?

On a motion for summary judgment, the movagty bears the initial burden of identifying
those portions of the record that it believes dernatesthe absence of a genuine issue of material
fact!**Where the non-moving party bears the burdenadfat trial, as here, the party moving for
summary judgment may meet its burden by showied@Xburt that there &n absence of evidence
to support the non-moving party’s ca8eThus, if the moving party satisfies its initial burden, the
burden shifts to the nonmoving patb “identify specific evidence in the record, and articulate”
precisely how that evidence supports her cldifhs.

In doing so, the non-moving party may not rest upon mere allegations or denials in its
pleadings, but rather must set forth “specificts showing the existence of a ‘genuine’ issue
concerning every essential component of its c&8elllkewise, unsubstantiated assertions,
improbable inferences, and unsupported speculation are not competent summary-judgm@ht proof.

Federal Rule of Civil Procedure 56 does not ingpms the Court a duty tsift through the record

194 Galindo v. Precision Am. Corpr54 F.2d 1212, 1216 (5th Cir. 1988)ittle v. Liquid Air Corp, 37
F.3d 1069, 1075 (5th Cir. 1994).

19% Matsushita Elec. Indus. Co. v. Zenith Radig5 U.S. 574, 586 (1986).
196 Celotex,477 U.S. at 323.
19714, at 325.

198 Eorsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 199drt. denied513 U.S. 871 (1994¥ee also Morris
v. Covan World Wide Moving, Ind.44 F.3d 377, 380 (5th Cir. 1998).

199Morris, 144 F.3d at 38(citing Thomas v. Priced75 F.2d 231, 235 (5th Cir. 1992Ee also Bellard v.
Gautreaux 675 F.3d 454, 460 (5th Cir. 2012).

200 5ee Forsyth v. Bayl9 F.3d 1527, 1533 (5th Cir. 1994).
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in search of evidence” to support the nonmovant's oppositiahe burden to identify such
evidence remains wholly on the nonmov&htdearsay evidence and unsworn documents that
cannot be presented in a form that wouldablenissible in evidence at trial do not qualify as
competent opposing evident€é.

There is no genuine issue for trial “unletbere is sufficient evidence favoring the
nonmoving party for a jury to retuia verdict for that party?® The court need not consider disputed
fact issues which are “irrelevant and unnecessaryf’the nonmovant fafl to make a showing
sufficient to establish the existence of a factugihdie regarding an element essential to its case and
on which it will bear the burden of proof at trial, summary judgment must be gréhted.

B. Applicable Law on Salvage Awards

“The law of marine salvage is of ancient @gé. In contrast to the common law, which does
not grant a volunteer who preseregsaves the property of anotlaay right to a reward, a salvor
of imperiled property on navigable waters gains a right of compensation from the &Wner.”
“Because of the peculiar dangers of sea traveljgpblicy has long been held to favor a legally

enforced reward in this limited setting, to promote commerce and encourage the preservation of

201Ragas 136 F.3d at 458&ee also Skotak v. Tenneco Resins, 8%3 F.2d 909, 915-16 & n.7 (5th Cir.
1992).

202 5kotak 953 F.2d at 916 n.7.
203 Martin v. John W. Stone Oil Distrib., In@19 F.2d 547, 549 (5th Cir. 198Fed. R. Civ. P. 56(c)(2).

204 Anderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986) (citifrst Nat. Bank of Ariz. v. Cities Serv.
Co, 391 U.S. 253, 288-89 (1968)).

205 |d
206 celotex 477 U.S. at 322—23.

2072 Thomas J. SchoenbauAdmiralty and Maritime Lavg 16-1 (5th ed. 2015) (footnote omittese
also Mason v. The Blairea,U.S. 240, 266 (1804) (Marshall, J.) (notthgt, although it is true that when property
on land exposed to grave peril is saved by a volunteer, no reamtionds given, “[l]et precisely the same service, at
precisely the same hazard, [b]e rendered at sea, and amplg reward will be bestowed in the courts of justice”).
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valuable resources for the good of socié#An award of salvage is generally appropriate when
property is successfully and voluntarily rescued from marine $3ril.

To succeed on a salvage claim, a plaintiff nprstve three elements: (1) that the property
faced a marine peril; (2) voluniaservice was rendered when not required as an existing duty or
from a special contract; and (3) the salvage attengreeded in whole or in part, or contributed to
the success of the operatidhWhether a marine peril exists is a question of ¥acthe peril
necessary to constitute a salvage service need not be one of imminent and absolute danger; the
danger must simply be present or reasonably to be apprehéhtidte burden of proof that the
vessel or property is in peril is upon the one claiming a salvage a®axbluntariness is also
ordinarily an issue of faét! Here, PHI does not dispute the success of the operation, the third
element of a salvage claim.

C. Analysis

Before even reaching the three elements olvaga claim, PHI urges the Court to find that,
as a matter of law, the Vessel owners are roptioper parties to claim a salvage award in this
matter, and the helicopter in the instant matteotroperty subject tosalvage award. The Court

will examine each argument in turn before assessing the elements of a salvage claim.

208 Margate Shipping Co. v. M/V JA Orgerd43 F.3d 976, 984 (5th Cir. 1998) (citiBgv. Bureau
Wijsmuller v. United State302 F.2d 333, 337 (2d Cir. 1983)).

209The Sabine101 U.S. 384 (1880).

29ynited States v. EX-USS CABOT/DEDAI0O7 F.3d 378, 381 (5th Cir. 2002) (citiNginley v. M/V
Dauntless Colocotronj$863 F.2d 1190, 1199 (5th Cir. 1989)).

211 5ee Evanow v. M/V Neptyrié3 F.3d 1108, 1114 (9th Cir. 1998) (citi@tifford v. M/V Islander 751
F.2d 1, 5 (1st Cir. 1984)).

2123566 Fort Myers Shell & Dredging Co. v. Barge NBC, 302 F.2d 137, 139 (5th Cir. 1968).

2133 Benedict on Admiralt§ 63;see also Am. Home Assurance Co. v. L & L Marine Serv, 876.F.2d
1351, 1355 (8th Cir. 1989) (citirgifford, 751 F.2d at 6).

214 EX-USS CABOT/DEDALC97 F.3d at 381-82.
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1. Party Asserting a Salvage Claim

In an argument that is collateral to therabnts of a salvage claim and akin to the
requirement that a plaintiff have “standing,” PHaiohs that Plaintiffs, as the Vessel's owners, do
not have a right to claim salvage in this mattePHI claims that a shipowner may only share in a
salvage award if it appears that the shipownedp@rty was actually risked or at least at risk of
being affected*®Here, PHI contends, Plaintiffs cansbiow how a helicopter, under the control of
its pilots and making a precautionary landing, posed an imminent and serious risk to their
property?’ Furthermore, PHI argues, even if it wassumed that the master and crew provided
salvage services, neither the crewmaster were joined as plaintiff§ According to PHI, although
all those who render service in a salvage operation may share in arfdR&itiffs may not step
in the shoes of the crew for purposes of obigjra salvage award, and may only recover an award
based on their own voluntary contribution and potential risk to their property from the salvage
operation, which here was non-existé&fit.

In response, Plaintiffs contend that, as Veeggilers, they have a right to claim a salvage
award under general maritime law because the Vessel was at risk of being damaged by the
emergency helicopter landifg}. Plaintiffs aver that the Court need not distinguish between the

owners of vessels and the master and crew when making a salvagé&aruattiermore, Plaintiffs

21514, at p. 15.

216 14, (citing Martin J. NorrisThe Law of Seame§19:13 (4th ed. 1985)).

217 |d. at p. 16.

218|d.

219d. (citing St. Paul Marine Transp. Corp. v. Cerro Sales CoB05 F.2d 1115, 1117 (9th Cir. 1974)).
220|d. at pp. 16-17.

221 Rec. Doc. 25 at p. 11.
2224
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argue that there is no requirement that all poteséiblors join as plairffs to recover an award
under either the Salvage Convention or traditional general maritint&lalere, Plaintiffs allege,
the Vessel's equipment was involved in lashing the helicopter and providing a safe landing platform,
the Vessel's stores were used to accommodate and make the helicopter crew comfortable, the Vessel
provided sleeping accommodations for the pilatgl mechanics overnight, the Vessel's crew
assisted in stowing the helicopter and comfortegtlots and passengers, and the Vessel as a whole
transported the helicopter into pét.
The leading treatise on the law of admiraBgnedict on Admiraltyclearly states that
“[t]here is no limitation as to the type pérson who may be entitled to a salvage aw#rdiistead,
the treatise explains, the question of whetherragmeis eligible to receive a salvage reward is
strongly tied to the question of whether a service was voluntarily rendered—which is already
accounted for as an element of a salvage d&iNevertheless, however, PHI argues that as a matter
of law, shipowners are precluded from shaiimg salvage award or bringing a claim without
evidence that the shipowner’s property was actuadked or at least at risk of being affectéd.
Although it is a general rule that a party who does not participate in the salvage service is
not entitled to a salvage award, an exception éartifie permits the ownef a salving vessel to

share in the award®even if the owner does not take partdirect, or even know about the salvage

223|d.

224|d.

2253 Benedict on Admiraltg 47.
226 Id.

22T Rec. Doc. 17-1 at p. 15 (citing Martin J. Norfikie Law of Seameh9:13 (4th ed. 1985)).

228 37 Benedict on Admiralt§ 57 (citingThe Blackwall 77 U.S. 1 (1869)The Camanche75 U.S. 448
(1869)).
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operatior’® A salving owner is granted a salvage reward because of the risk and danger to which
his property is exposed. Furthermore, “[s]alvors are not dépd of a remedy because another set

of salvors neglect or refuse to join in the sty will such neglect or refusal benefit the libellants

by giving them any claim to a larger compensation, as the non-prosecution by one set of salvors
enures, not to the libellants prosecuting thent)&iut to the owners of the property sav&dThus,

it is irrelevant here that the only plaintiffaitging suit are the owner and manager of the Vessel,

it is well-settled that no other would-be salvors neata suit in order for the owners of a vessel

to make a claim for salvage.

The parties dispute the degree of danger allegedly faced by the Vessel in receiving and
transporting the helicopter, but PHI cites ndhauty in which an owner of a vessel that
undoubtedly provided salvage services was denied a salvage award because the vessel in question
faced an insufficient degree of dangersupport of its claims, PHI citdhe BlackwallandThe
Carmanchetwo 1869 Supreme Court decisions that staterebutting arguments to the contrary,
that vessel owners could indeed recover salvage awards based on the premise that their vessels bore
some risk in providing salvage servié&he Supreme Court’s pronouncemts in those two cases
recognized that, as a matter of policy, vessel owmers also entitled to potentially claim a salvage

award, rather than limiting the circumstancesvirich an owner can cla an award to those of

222DOROTHY J v. City of New York49 F. Supp. 2d 50, 77 (E.D.N.Y. 2010).

29The Blackwall 77 U.S. at 13 (“Beyond doubt remuneration for salvage service is awarded to the owners
of vessels on account of the danger to which the service expusr property, and the risk which they run of loss in
suffering their vessels to engage in such perilous undertakings, but it is not admitted that the amount of the
allowance must be reduced on that ground. Corporatiotise asvners of vessels, whether sail-vessels or steamers,
may promote a salvage suit, and it makes no difference inetbiadct whether they were present or absent, provided
it appears that the vessel employed was well manned and equipped for the service.”).

214, at 12.
2235ee idat 13;The Carmanchge75 U.S. at 448.

35



especially great risk to a vessel. Other courts have expressed additional policy interests, besides
danger to a vessel, that would justify a saévagvard to vessel owners, including discouraging
masters of vessels from abusing their authoritynoeasonably risking the safety of a vessel in order

to pursue selfish gairt§’ and to compensate an owner for the expenses of the rescue mission,
including the wages of the crew, fuel, and provisidhs.

A more recent case in the Ninth Circiartholomew v. Crowley Marine Services, |nc.
expressed a similar view to that espoused by Rétlng that “it has been considered a general, if
not universal, rule that the reward is availableordy to the salvors but also to the owner of the
salving vessel, if there was a risk that theset could be affected during the salvage operation.”
However, the degree of risk borne by a vessel amdats is usually better assessed in considering
the size of a salvage award and how it shouldopeopriated between salvors, rather than whether
one is warranted at &°In DOROTHY J v. City of New Yoikjudge in the Eastern District of New
York summarized the law, adhered to across circuits, as follows:

The owner need not take part in, diremteven know about the salvage operation,

to share in the award, although such participation or direction may increase the

owner’s proportionate share. . . . An owner’s share generally increases when the

salving vessel is of large value, whitye salving vessel or owner was exposed to
substantial risk in rendering the services . . . when the princip[al] service was
performed by the vessel, . . . or when the avdirected the service . . .. In contrast,

the share apportioned to the crew generally increases when the risk sustained by the

crew was exceptionally high, the salvingsel was not exposed to serious risk or
danger . . . or where the efficiency of da&vage vessel itself played a small role in

233The Nathaniel Hoopern7 F. Cas. 1185, 1200 (C.C.D. Mass. 1839).

234 The Missouri17 F. Cas. 484, 489 (D. Mass. 1854) (“The tsgrvice was co-ordinate. The men could
not act without the ship, nor the ship without the men. The right to salvage accrues from the use of the vessel.”).

Z5Bartholomew v. Crowley Marine Servs., [ri237 F.3d 1083, 1088 (9th Cir. 20083, amende(Sept.
12, 2003).

236 5ee DOROTHY J v. City of New Y,Grk9 F. Supp. 2d 50, 77 (E.D.N.Y. 2010)
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the services rendered relative to the individual efforts of the cre’ . . .
Here, Plaintiffs have argued that the heliesptas emitting smoke and making loud noises as it
approached the Vesséi.Therefore, contrary to PHI's argument, a finder of fact could therefore
find, if Plaintiffs submit evidence on that matt&ithat the Vessel faced a danger that the helicopter
could cause a fire or some other harm to thes€bewhen the helicopter landed aboard the Vessel.
Furthermore, courts have granted salvage dsvarsalving vessel owners without evidence
that the salving vessels faced significant risks. For examplegrothy J v. City of New Yorla
judge concluded that a tugboat owner was entitlacdstdvage award where the tugboat and its crew
provided successful salvage service to a city-owned ferry by arriving alongside the ferry ready to
provide potential rescue or other assistance following the ferry’s allision with A%@émilarly,
the Ninth Circuit inSaint Paul Marine Transportation Corp. v. Cerro Sales Camjected
arguments similar to PHI's in a case where cre@mbers went aboard a burning ship to rescue
cargo, finding that both the salvingssel’'s owner and crew membe&rho did not board the burning
ship were entitled to a salvage aw&rd’here, the court stated, “Allho render service in a salvage
operation may share in an award. Each individeab not actively participate by manning the small
boats, boarding the salved vessel or fighting fires. . . . Every man’s duties on the salving ship

contribute to the property salvage and the lawreldgea portion of the award to even a ‘scullion in

23714, (citing The Camancher5 U.S. 448, 461, 470, 472—T3onekin v. Lockwoqd®31 F. 541, 544-45
(E.D.S.C. 1916)Cape Fear Towing & Transp. Co. v. Pears8l0 F. 435, 439 (4th Cir. 1898tarkham v.
Simpson22 F. 743, 744 (S.D.N.Y. 1884)).

238 Rec. Doc. 25 at p. 3.

390 January 12, 2016, the Court granted the parties’ joint motion to extend deadlines to complete the
Federal Rule of Civil Procedure 30(b)(6) depositibiPlaintiffs, a deposition of Chief Mate Spyridon
Panagiotoplous, and PHI pilot Joshua Brackett. Rec. Doc. 24.

299DOROTHY J v. City of New York49 F. Supp. 2d 50, 65 (E.D.N.Y. 2010).
241505 F.2d 1115, 1117 (9th Cir. 1974).
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the galley peeling potatoes while the actual salvage work is going*én.”

Therefore, the Court concludes that the cneed not join the suit in order for the Vessel
owners to pursue a claim, and the Vessel need netfaaed significant risk of damage in order to
allow the Vessel owners to seek a salvage awtds matter. Alternatively, a genuine, disputed
issue of material fact exist®ncerning whether the helicopter pdssuch a risk to the Vessel,
precluding summary judgment on this isstie.

2. Property Subject to Salvage Award

Next, PHI argues that, as a matter of law, lacbpter is not the kind of property that may
be subject to a salvage award. Although the kingroperty at issue is not a formal element of a
salvage claimgourts have often discussed whetheragdvawards are limited only to the salvage
of vessels or goods coming from a ves&elourts have struggled withe question of whether the
law of salvage even applies at all to nossal property, including cargo, freight, and airct&ft.
Indeed, “[t]he issue of whether an aircraft regeden navigable waters is properly the subject of
a salvage award remains unsettl&dIh such cases, before courts even reach the elements of a
salvage claim, the question of whether an airasaftroperly the subject of an award is often

determined first by examining whether the aificveas sufficiently “maritime” such as to invoke

242 . (quotingThe Centurionl Ware 490 (D. Me. 1839)).

243 The Court shall address PHI's concerns regardividence submitted by Plaintiffs, and the existence of
any genuine, disputed issues of material fact, below.

244 3 Benedict on Admiraltg 32.
53edd. at §§ 32-38.
24019, at § 38.
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admiralty jurisdictior?®’ The question also arises in situations where jurisdiction is not at#ésue.
Therefore, the cases suggest that although provaigtbperty is the proper subject of a salvage
award is not a traditional elemenit a salvage claim, where a party alleges that the recovery of
certain property, as a matter of law, cannot leadsalvage award, courts examine that preliminary
guestion separately from evaluating the elements of a salvage claim.

Here, PHI argues that historically, propesiybject to a claim of salvage has included
vessels, property aboard vessels, property thrown overboard or jetsam, property found freely floating
on the sea or flotsam, property on the sea atthtt buoys, and property washed up to shore—in
other words, property with a “strong maritime next{8PHI avers that courts have extended claims
of salvage to non-vessel property recovered in navigable waters only in cases that are “extremely
rare and the exception to the rule,” and only where property was derelict, lost, or otherwise
“abandoned” and the salvor took affirmative action to recover the property.

In response, Plaintiffs argue that under Pdasoning, Plaintiffs would only have a salvage
claim if the helicopter had crashed into the watet the Vessel then hoisted the helicopter onto the
deck®!Plaintiffs argue that there is no reason to negtie helicopter to contact water in order for

it to be salvable property, and that PHI’s didime is a dangerous proposition for a future aircraft

2471d.; see also The Crawford Bros. Ng.2A5 F. 269 (W.D. Wash. 1914\tatter of Reinhardt v. Newport
Flying Serv. Corp.232 N.Y. 115 (1921).ambros Seaplane Base, Inc. v. The Bataiyp F.2d 228 (2d Cir. 1954).

248 3ee, e.gBroere v. Two Thousand One Hundred Thirty-Three Dqlf@2sF. Supp. 115, 116 (E.D.N.Y.
1947) (holding that money found on a body floating in navigalaters could be the subject of salvage, despite
arguments to the contraryljidewater Salvage, Inc. v. Weyerhaeuser, 683 F.2d 1304, 1306 (9th Cir. 1980)
(stating as a matter of law, before addressing the guestimarine peril, that “[u]nattended logs floating in
navigable waters are subject to the law of salvage.”).

249 Rec. Doc. 17-1 at p. 6.
20 4. at p. 8.
! Rec. Doc. 25 at pp. 7-8.
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pilot who might be refused landing privileges on a vessel simply because a water “landing” or
ditching is required first for a salvage awardPlaintiffs compare the helicopter to cargo, which is
unqguestionably subject to salvage awards andiwdaaq, like the helicopter, be temporarily stowed

on a vessel and transported through navigable waters until safely disctiarged.

Plaintiffs rely on the broad definition oflsageable “property” provided by the Salvage
Convention, which states that “[p]Jroperty means any property not permanently and intentionally
attached to the shoreline and includes freight at f8kJnder that definition, it is clear that a
helicopter, which is not permanently attached to the shoreline, would constitute salvageable property
under the Salvage Convention, even if not necigsader general maritime law, and the inquiry
regarding whether a helicopter can be salvaged could end there. PHI, however, “disputes [the
Salvage Convention’s] applicability to te&clusion of the general maritime la@w>PHI has not
made any argument that the Salvage Convention’s definition of “property” should exclude a
helicopter, and instead seemingly claims that, beethe Salvage Convention is “rarely mentioned
by U.S. courts” and “retains most of the esséfg@ures of traditional salvage law,” the outcome
here should not change based on the Salvage Convention.

PHI is correct that the Salvage Conventwhjch was ratified by the U.S. Senate in 1991
and effectively became part of the law of the United States in 1996, is mentioned only occasionally

in briefs and rarely in published opiniofi&The Fifth Circuit has declined to determine whether the

%214, at p. 8.

253 Id.

24 3alvage Convention, art. 1(c).

255 Rec. Doc. 32 at p. 2 n.1.

256 seaMartin DaviesWhatever Happened to the Salvage Convention 13BRRMAR. L. & CoMm. 463,
464 (2008)see alsqlonathan Joseph Beren Segattagve Us the Waves: Defending the Expansive Jurisdictional
Reach of American Admiralty Courts in Determgnthe Recovery Rights to Ancient or Historic WredBs.MAR.
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general maritime law survives the adoptiof the Salvage Convention, but $olana v. GSF
Development Driller,Ithe court assumed without deciding that general maritime principles continue
to apply because, in the case at bar, the resultdihave been the same under either the treaty or
general maritime la¥’ A review of the few cases that have invoked the Salvage Convention
reveals at least one other example in whictoart side-stepped the question of the Salvage
Convention’s applicability by determining thaetbutcome would remain unchanged regardless of
the source of la:? as well as several examples wheoerts have adoptetthe language of the
Salvage Convention and accepted its applicaliity.
Although the Salvage Convention indeed appedrs titen ignored, PHI presents the Court
with no argument or reason why the treaty, Whizas ratified by the U.S. Senate in 1991 and
effectively became part of tHaw of the United States in 1996, should not be regarded as the
supreme law of the land. However, as the quesfitre Salvage Convention’s applicability appears
to remain an open question, as indicated by the Fifth CircBiblizna the Court will also consider
whether the helicopter in question is property subject to a salvage award under general maritime law.
PHI urges the Court to conclude that a helicopter is not salvageable property because it lacks

a sufficient “maritime nexus.” “In order for a court to make a salvage award, there should be a nexus

L. & Cowm. 349, 384 (2012) (“[The Convention] is entitled to eated as ‘the supreme law of the land’ in the
United States, although it has been strangely ignoydtle majority of American admiralty courts.”).

27 350lana v. GSF Dev. Driller, B87 F.3d 266, 270 (5th Cir. 2008ke also idat 272 (“We will assume,
but we stress that we are not deciding, that the Convention is enforceable in this nation’s courts . . . .").

258 port Everglades Launch Serv., Inc. v. M/Y SITUATIONS 10-60571, 2011 WL 1196017, at *7 n.4
(S.D. Fla. Mar. 29, 2011).

#9gee, e.gTow Tell Marine Serv., LLC v. M/V 28' SPENGER. 13-20488, 2013 WL 6212192, at *3
(S.D. Fla. Nov. 27, 2013)n re Mielke No. 10-13519, 2013 WL 5913681, at *6 (E.D. Mich. Nov. 1, 2013);
DOROTHY J v. City of New YQrk49 F. Supp. 2d 50, 63, 70 (E.D.N.Y. 2010) (referring to the Salvage Convention
as “rephras[ing]” and “adopt[ing], although not in identiealguage,” concepts of the general maritime law of
salvage).
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between the item salvaged and traditional maritime activitt€$raditionally, salvage awards were
restricted to objects with explicit connectionsstops and vessels; iadt, in 1887, the Supreme
Court noted that “no structure that is not a ship or vessel is a subject of saW&iece then,
however, salvage awards have been dwaifor the recovery of cargo and féféland even to
property such as seaplafféand money found on a drowned human b$8@n the other hand, the
Eighth Circuit held ifProvost v. Hubethat a house that sank while being transported by truck over
a frozen lake lacked a sufficient maritime relationship to warrant a salvage®&ward.

While the requirement for a “maritime nexus” has a long history, some judges have
criticized, for more than a century, the “narrow and restricted doctrine of limiting the subject of
salvage services to a ship or goods coming from a $Kifn"1871, a judge in the District of
Massachusetts determinedHifty Thousand Feet of Timb#rat two rafts of timber found floating
in the Boston Harbor could be the subject oflaagpge award, declaring that “[i]f the services are

rendered, it is of no consequenceettter the goods are a ship or pafra ship, or were ever on

280 Robert Force, Fed. Judicial Ctdmiralty and Maritime LawL64 (2d ed. 2013).

261 Cope v. Vallette Dry-Dock Cal19 U.S. 625, 627 (1887). The Supreme Court in the same opinion
broadened its own pronouncement, however, and also thatedi[f we search through all the books, from the
Rules of Oleron to the present time, we shall find thatag@s only spoken of in relation to ships and vessels and
their cargoes, or those things which have been committed to or lost in the sea or its branches, or other public
navigable waters, and have been found and rescued. It is true that the terms ‘ships and vessels’ are used, in a very
broad sense, to include all navigablreictures intended for transportatiotd” The Court further noted that items
belonging to a ship or vessel, such as furniture and cailgayly” may be the property of salvage, whereas property
that has “no connection with a ship or vessel” hadwaitbt split authorities regarding whether they could be the
subject of salvaged.

262 pllseas Mar., S.A. v. M/V Mimos&l2 F.2d 243, 248 (5th Cir. 1987).

263 ambros Seaplane Base v. The Bat@ns F.2d 228 (2d Cir. 1954).

264Broere v. Two Thousand One Hundred Thirty-Three Dqll&2sF. Supp. 115 (E.D.N.Y. 1947).
285 proyost v. Hubers594 F.2d 717 (8th Cir. 1979).

266 3A Benedict on Admiraltg 34.
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board a ship?®’ Similarly, in 1879, a judge in the Eastern District of Virginia statedaitby v.
Steam Derrick Boahat any property of value could betbubject of salvage provided that it was
saved under conditions that gave rise to admiralty jurisdiétfdine test seemingly applied in other
casesMaltbyconcluded, was not whether the propertyesvas a vessel or its cargo, “but whether
the thing saved is a movable thing, possessingtthbldaes of property, susceptible of being lost
and saved in places within the local jurisdiction of the admiraity.”

PHI argues that the “bone-dry, land-based civilian helicopter” in this case, like the house
in Provost is the kind of non-vessel property thatymat be the subject of a salvage cléifiEven
where other courts have allowed the recovenyani-vessel property, PHI argues, those awards all

involved “non-marine’ property [that was] derelitdst, or otherwise ‘abandoned’ . . . in which the
salvor took affirmative action to recover the propeffyHere, however, PHI conflates two separate
analyses: first, whether property has a sufficraaritime nexus such that it may be considered
salvageable, and second, whether the property was in peril. For exarbatebiros Seaplane Base,
Inc. v. The Batorya case cited by PHI, the Second Circuit aeieed first, as a matter of law, that
a seaplane was a marine object that could be subject to s&f/hagehat analysis, the Second

Circuit made no mention of the fact that tleaglane had been abandoned, and focused its inquiry

solely on the question of whether the seaplareavaessel which is susceptible of salvage under

%7 9 F. Cas. 47, 48 (D. Mass. 1871).
268 16 F. Cas. 564, 566 (E.D. Va. 1879).
269 Id.

29 Rec. Doc. 17-1 at p. 7.

21114, at p. 8.

272215 F.2d 228, 233 (2d Cir. 1954) (“On all the foregaingsiderations, we sustain the ruling below that
a seaplane when on the sea is a marine objechwhgubject to the maritime law of salvage.”).
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the maritime law.?® Only after concluding that a seaplamas salvageable did the court turn to
“whether the other necessary elements of salvage were proved,” wherein the Second Circuit
discussed the pilot’s request for rescue and “that the pilot had no intention of voluntarily returning
to the plane” as evidence that it was reasonable for the salvor to believe that the seaplane was in
peril 24 PHI attempts to import factors considered by courts in determining whether a marine peril
was present into the test the court should adgprdeng whether property is a marine object subject
to salvage, but it cites no case law to support such a requirément.

PHI also points to the decision of adpe in the District of Maine, iRlistoric Aircraft
Recovery Corp. v. Wrecked & Abandoned Voight F4U-1 Corsair Airevaith strongly questioned
the extension of the law of maritime salvage&laims regarding even abandoned airéfafirst,
this Court notes thé&tistoric Aircraft Recoverywhich is not binding authority in this district, found
that a military plane found in Sebago Lake, Maivas not the proper subject of a salvage award
because the lake in which it was found was not navigable, and therefore not subject to admiralty
jurisdiction?’” The court went on to analyze, however, as PHI does in its briefing, the Supreme
Court’s decision irExecutive Jet Aviation v. City of ClevelagfiThere, the District of Maine

interpretedexecutive Jeas the Supreme Court “express|intg] reluctance to extend admiralty

273 |d. at 231.
21 |d. at 233.

275 The other cases cited by PHI for this propositidviatter of Reinhardt v. Newport Flying Serv. Corp.
232 N.Y. 115, 119, 133 N.E. 371 (1921) dandl Aircraft Recovery L.L.C. v. Unidentified, Wrecked & Abandoned
Aircraft, 218 F.3d 1255, 1256-57, 1260 & n. 13 (11th Cir. 2000)—similarly, upon closer examination, fail to

support PHI's argument
276 Rec. Doc. 17-1 at p. 8 (citing 294 F. Supp. 2d 132, 139 (D. Me. 2003).
277 Historic Aircraft Recovery294 F. Supp. 2d at 135.
278 |d. at 139 (citingExecutive Jet Aviation v. City of Clevelad®9 U.S. 249 (1972)).
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jurisdiction to matters involving aviatioat least in the context of tort§”®In Executive Jetwhere
the plaintiffs sought to invoke the law of adnitiydor federal jurisdiction purposes, the Supreme
Court stated that the rules and concepts dgeel through long experience in admiralty law would
be “wholly alien to air commerce, whose vehidesgrate in a totally different element, unhindered
by geographical boundaries and exempt from the navigational rules of the maritim&%Yed.”
relies on this language to urge this Court to concthde“an aircraft which safely comes to rest on
the designated helicopter landing location on a veasdlnever touches navigable water, is [not]
property that may be the subject of a salvage aw#rd.”

AlthoughExecutive Jeéxpressed some reluctance to extend admiralty jurisdiction, at least
in the context of torts, to matters involving aviatiBiecutive Jeinvolved a situation in which an
airplane, upon striking a flock oéagulls as it was taking off, crashed into the navigable waters of
Lake Erie on a flight intended to travel frome@éland, Ohio to Portland, Maine and then to White
Plains, New York — in other words, “a flightahwould have been almost entirely over land [and]
within the continental United State$?’As such, the Supreme Court declined to extend admiralty
jurisdiction in a situation “which is only fortuitolysand incidentally connected to navigable waters
and which bears no relationship to traditional maritime activifigtating that the Court could find
“no significant relationship between such armvbefalling a land-based plane flying from one

point in the continental United States to another, and traditional maritime activity involving

279 Id.

280 Executive Jet Aviatios09 U.S. at 270.
281 Rec. Doc. 17 at p. 9.

282 Executive Jefwviation 409 U.S. at 272.
231d. at 273.
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navigation and commerce on navigable waté&sThe Court acknowledged that the situation might
be different, however, if a plarflying from New York to Londowrashed in the mid-Atlantic, as
an “aircraft in that situation might be thought to bear a significant relationship to traditional
maritime activity because it would be performanfunction traditionally performed by waterborne
vessels.®° Here, it is undisputed that the helicopteas flying on an outbound flight, toward a
platform, over the Gulf of Mexico carryingvo crew and seven passengers, and therefore
“performing a function traditionally performed faterborne vessels,” namely ferrying passengers
over navigable water&®

Citing Barger v. Petroleum Helicopters, Ina. 1982 Fifth Circuit case, PHI also argues that
the Fifth Circuit has clearly held that helicogtennlike seaplanes, are not “vessels” for purposes
of maritime commerce, evehthey fly over the se€’ The helicopter need not be a “vessel,”
however, in order to bear a sufficientnitiene nexus to warrant a salvage awadrgerheld that
a pilot of a helicopter that transported passertgehe Outer Continent&helf was not a “seaman”
for purposes of the Jones Act, and thus theusiet remedy for his wrongful death claim against
his employer was the Longshoremen’s and Harbor Workers’ Compensaticff Rairger
recognized, however, th&mith v. Pan Air Corpa Fifth Circuit opinion decided months prior, had
held that a pilot of a helicoptérat crashed into the Gulf of Mexico could sustain a wrongful death

claim in admiralty against a third g under the Death on the High Seas ZtSimilarly, just two

28414, at 272.

28519, at 271.

2865 Rec. Doc. 17-4 at p. 1.

287 Rec. Doc. 17-1 at p. 10 (citing 692 F.2d 337, 339-40 (5th Cir. 1982)).
288Barger, 692 F.2d at 338.

28914. at 338—39 (citingsmith v. Pan Air Corp684 F.2d 1102 (5th Cir.1982)).
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years prior, the Fifth Circuit ihedoux v. Petroleum Helicopters, Irstated in a short opinion that
“[tlhe crash of the deceased’s helicopter, witilevas being used in place of a vessel to ferry
personnel and supplies to and from offshore drilling structures, bears the type of significant
relationship to traditional maritime activity whighnecessary to invoke admiralty jurisdicticf”

As noted above, the situation citedi@douxis similar to the case at bar.

The Supreme Court came to the same conclusi@ffgiore Logistics, Inc. v. Tallentira
1986 case in which the Court, citiixecutive Jetstated:

[A]dmiralty jurisdiction is appropriatelynvoked here under traditional principles

because the accident occurred on the hegs @and in furtherance of an activity

bearing a significant relationship to a traditional maritime activity. Although the

decedents were killed while riding in a helicopter and not a more traditional maritime

conveyance, that helicopter was engaged in a function traditionally performed by
waterborne vessels: the ferrying of passenfyers an “island,” albeit an artificial

one, to the shoré!

Thus, both the U.S. Supreme Court and ttigh Eircuit have recognized that a helicopter
that transports passengers to an offshore phatemgages in a function traditionally performed by
waterborne vessels, and therefore bears acmirifi nexus to traditional maritime activity that
admiralty jurisdiction may be invoked when accitsebefall such helicopters. Although this Court
recognizes that these decisions have arisen in cases examining the applicability of admiralty
jurisdiction, rather than in addressing the lawalf/age, this Court sees no reason, and PHI has not
offered any, why the question of whether ativaty “bear[s] a significant relationship to a

traditional maritime activity”®? should have a different outcome than the question of whether

property “bears a strong maritime nexus.” Therefdhe Court cannot agree with PHI that a

20609 F.2d 824, 824 (5th Cir. 1980).

21477 U.S. 207, 218-19 (1986) (citation omitted).
29214,
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helicopter that transports passersg® offshore platforms cannot be property that may be subject
to a salvage award if recovered or saved in navigable waters.

Finally, PHI makes a policy argument that allowing a salvage claim in this case “would
potentially open the door for vessel or rig owners to assert a claim for salvage every time a
helicopter made a landing because of low fuel, storm activity or an operational concern,” an outcome
that would create an undesirable disincentive falod fo act prudently for fear of a salvage claim
being asserted against the helicopté&Plaintiffs respond that such landings are planned and occur
on stationary ships or rigs, which expect landings in the normal course of bid¥iness.

The Court is not persuaded by PHI's claim. Ritlores the fact that, even if its landing on
the Vessel was precautionary in nature, PHI hastgaththat its mechanics were unable to find any
obvious reason for the helicopter’s vibration when they examined it on the Vessel, and therefore
they decided to return the helicopter to shore aboard the \/'&Bglcontrast, when a helicopter
lands on a vessel to refuel, or even due to stormigciivs later able todave the vessel of its own
volition, without needing to be ferried to larthough PHI argues that the helicopter here cannot
be considered salvageable property because ietasrgo, where a helicopter either cannot or will
not leave a vessel, its situation bears a strong resemblance to that of traditional cargo. Here, it is
undisputed that the helicopter’s crew ahost to fly the helicopter off the Ves$&éTherefore, the
Court is not persuaded by PHI's argument that allowing a salvage claim in this instance would open

the door to a slew of salvage suits whenevéctgters land aboard a vessel because of low fuel,

293 Rec. Doc. 17-1 at p. 11.
294 Rec. Doc. 25 at p. 9.

2% Rec. Doc. 17-1 at p. 3.
29 |4,
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storm activity or an operational concern. Accagly, the Court cannot rule, as PHI requests, that
the helicopter in this case cannot, as a matter of law, be considered salvageable.

3. Whether PHI Is Entitled to Summary Judgment Denying Plaintiffs’ Salvage
Claim

As outlined earlier, to succeed on a salvage claiptaintiff must prove three elements: (1)
that the property faced a marine peril; (2) voluptservice was rendered when not required as an
existing duty or from a special contract; and (&) shlvage attempt succeeded in whole or in part,
or contributed to the success of the operatitihether a marine peril exssis a question of faét?

The peril necessary to constitute a salvage semeied not be one of imminent and absolute danger;
the danger must simply be present or “reasonably to be apprehéiid&te burden of proof that

the vessel or property is in periliipon the one claiming a salvage awaf@Voluntariness is also
ordinarily an issue of faét* Here, PHI does not dispute the success of the operation, the third
element of a salvage claim.

As marine peril and voluntariness are both qoestiof fact, PHI assextas a preliminary
matter, that the alleged facts relied upon by REfésnin their opposition are, for the most part,
improper summary judgment evidence because they are “inadmissible hearsay, via unsworn

‘summaries’ of what Plaintiffs claim their witnesses may say at ff{al.”

297 United States v. EX-USS CABOT/DEDAI297 F.3d 378, 381 (5th Cir. 2002) (citiNginley v. M/V
Dauntless Colocotronj863 F.2d 1190, 1199 (5th Cir. 1989)).

298 5ee Evanow v. M/V Neptyri3 F.3d 1108, 1114 (9th Cir. 1998) (citi@tifford v. M/V Islander 751
F.2d 1, 5 (1st Cir. 1984)).

295ee Fort Myers Shell & Dredging Co. v. Barge NBC, %02 F.2d 137, 139 (5th Cir. 1968).

3003 Benedict on Admiralt§ 63;see also Am. Home Assurance Co. v. L & L Marine Serv, 876.F.2d
1351, 1355 (8th Cir. 1989) (citirglifford, 751 F.2d at 6).

301 EX-USS CABOT/DEDAL97 F.3d at 381-82.
302Rec. Doc. 32 at p. 2.
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Here, Sunglory, in its opposition, points to the responses to certain interrogatories as
evidence of facts in dispute to preclude sumnadgment on these two issues. Although answers
to interrogatories may be proper summary judgment evidence in some*¢dbey, must
nevertheless comply with the Federal Rules of Evidence in order to be admissible as summary
judgment evidenc&? Here, Plaintiffs rely on, for examplthe following interrogatory answer as
evidence to preclude summary judgment:

INTERROGATORY NO. 7:

Please identify the witness(es) who will testlat the “[H]elicopter was in distress
since its engine noises indicated it had mechanical problems” and any expertise or
background such person(s) had concerning the functioning of helicopter that may
have led to such a determination.”

ANSWER TO INTERROGATORY NO. 7:

The bridge watch of the AEOLIAN HERITAGE, the second mate and an able
seaman, as well as the chief mate, wiltitgshat the helicopteappeared to be in
distress because of its engine noises, sparkd subsequent conversations with the
pilots and mechanic$?
PHI is correct that, asubstantive evidence that the helicopter was in fact emitting smoke and
making engine noises, the above interrogatory ansaeld be insufficient evidence as itis hearsay

and not based upon the personal knowledge of the witii¢sswever, the interrogatory answer,

303 5eered. R. Civ. P. 56(C)(1)(A) (“[A party assertingtha fact cannot be or is genuinely disputed must
support the assertion by:] citing to particular partsaferials in the record, including depositions, documents,
electronically stored information, affidavibs declarations, stipulations . . ., admissiongrrogatory answersor
other materials . . . .”) (emphasis added).

304 SeeFed. R. Civ. P. 33(c) (“An answer may bediso the extent allowed by the Federal Rules of
Evidence.”); Fed. R. Civ. P. 56(c)(2) (“A party may objizt the material cited to support of dispute a fact cannot
be presented in a form that would be admissible in evidence.”)

305 Rec. Doc. 25-3 at p. 6.

306 SeeFed. R. Evid. 602 (“A witness may testify tonatter only if evidence is introduced sufficient to
support a finding that the witness has personal knowledtie ohatter. Evidence to prove personal knowledge may
consist of the witness’s own testimony.”); Fed. R. Evid. 801(c).
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served on PHI on December 22, 269%511st two weeks before PHI cheo file a motion for partial
summary judgment on January 5, 2016, alleging thaemaine, disputed issues of material fact
exist to preclude summary judgmétftis persuasive that additional discovery is needed before the
Court may grant summary judgment.

Plaintiffs have asserted that the testimohyitnesses who will be unavailable until trial,
or shortly before trial, is required tospiute the version of events relied upon by PHRule 56(d)
states that, when a nonmovant shows by affidawectaration that, for specified reasons, it cannot
present facts essential to justify its oppositior,d¢burt may (1) defer considering the motion for
summary judgment or deny it; (2) allow time to obtdfidavits or declarations or to take discovery;
or (3) issue any other appropriate order. Higtree Court notes that PHI agreed on January 11, 2016,
while the motion for summary judgment was still pending and before Plaintiffs filed their
opposition, to a joint motion for extension of deifioa deadlines for additional time to complete
the Federal Rule of Civil Procedure 30(b)(6) deposition of Plaintiffs, a deposition of Chief Mate
Spyridon Panagiotoplous, and PHI pilot Joshua BraéKdturthermore, PHI was on notice from
Plaintiffs’ answers to interrogatories that theposition testimony of witnesses including “the chief
mate,” Spyridon Panagiotoplous, which they lateead to postpone, would be central to arguments
now raised by Defendant PEH.

“Rule 56[(d)] discovery motions are ‘broadfgvored and should be liberally granted’

307 Rec. Doc. 25-3.
308 Rec. Doc. 17.
309
Rec. Doc. 25 at p. 2.
310 Rec. Doc. 23.

311 Rec. Doc. 25-3 at p. 6.
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because the rule is designed to ‘safeguardmowing parties from summary judgment motions that
they cannot adequately oppos&2Therefore, in light of the fadhat the Court has agreed, on a
joint motion, to extend the deadlines for additionatdvery, and Plaintiffs lva asserted facts that,

if true, could persuade a fact finder to rule in their favor, the Court will deny PHI's motion for
summary judgment because the outstanding discaweid provide the evidence that Plaintiffs say

it will.

The Court notes that PHI has argued thagnexonsidering this case under the facts most
favorable to Plaintiffs, they e@mot make out a claim for salvatféHowever, discovery has not yet
been completed, and thus material facdtseluding those that may be favorable to
Plaintiffs—remain outstanding. Therefore, the Court finds that summary judgment on questions of
fact is premature, and shall not resolve herein the questions of marine peril or voluntariness.

V. Conclusion

As stated above, although PHI correctly arghes, as a general rule, a party who does not
participate in the salvage service is not entitleal $alvage award, an extiep to the rule permits
the owner of a salving vessel to share in the aWtaeden if the owner does niatke part in, direct,
or even know about the salvage operatidithus, PHI is not entitled to summary judgment on the
ground that the Vessel owners did not join otletsis suit. Moreover, the Court does not agree

with PHI's argument that the Vessel must have faggdificant risk of damage in order to allow

312 Raby v. Livingstor600 F.3d 552, 561 (5th Cir. 2010) (quoti@glwell v. City of Fort Worth468 F.3d
868, 871 (5th Cir. 2006)).

313 Rec. Doc. 32 at p. 2.

314 3a Benedict on Admiralt§ 57 (citingThe Blackwall 77 U.S. 1 (1869)The Camancher5 U.S. 448
(1869)).

315DOROTHY J v. City of New York49 F. Supp. 2d 50, 77 (E.D.N.Y. 2010).
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the Vessel owners to seek a salvage award imthigser. Alternatively on this issue, the Court
concludes that a genuine, disputed issue ofnnmaafact exists concerning whether the helicopter
posed such a risk to the Vessel, precluding summary judgment on this issue.

Next, the Court cannot agree withil that a helicopter thatinsports passengers to offshore
oil platforms cannot be property that may be sabjo a salvage award if recovered or saved in
navigable waters. Finally, in ligof the fact that the Court hagreed, on a joint motion, to extend
the deadlines for additional discovery, and Plainhiffge asserted facts that, if true, could persuade
a fact finder to rule in their favor, the Court camd#s that genuine, disputisdues of material fact,
which preclude summary judgment, remain regeyd(1) whether the helicopter faced a marine
peril; and (2) whether the Vessel voluntarily rendered service. Accordingly,

IT IS HEREBY ORDERED that PHI's “Motion for Partial Summary Judgmeit’is
DENIED.

NEW ORLEANS, LOUISIANA, this 4th day of March, 2016.

NANNETTE LIVETTE BROWN
UNITED STATES DISTRICT JUDGE

316 Rec. Doc. 17.
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