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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OH.OUISIANA

CITY PARKFOR EVERYONE CIVIL ACTION
COALITION, ET AL.

VERSUS NO. 15918
FEDERAL EMERGENCY SECTION “R” (4)

MANAGEMENT AGENCY, ET AL.

ORDER AND REASONS

Before the Court is plaintéf dty Park for Everyone CoalitionKevin
McDunn, and Christopher Laisemotion for summary judgmehtand
defendant Federal Emergenddanagement Agend&/(FEMA) crossmotion
for summary judgmeni. Because the Court finds that plaintifedaims are

moot, the Court DISMISSES the complaint.

l. BACKGROUND

This case centers on the New Orleans City Park rbu@ment
Association’s (NOCPIA) plan to build an 48ole golf course within New
Orleans’City Park and on FEMsAdecision to partially fund the projectCity

Park consists of 1500 acres of mulse parkland located within the City of

1 R. Doc. 30.
2 R. Doc. 32.
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New Orleans. Before Hurricane Katrina, 525 acres of City Park lamere
allocated among four *hole golf coursed. While the South Course
discontinued operations shortly before the stormdendandfall? the
remaining three courses (North, Easihd Wes} sustained severdamage
from the high winds, flooding, and storm surge bgbt by Hurricane
Katrina® In 2009, the North Course was fully repaired andgumaed
operations, but the East and West Courses remanedf commissior.

As the entity responsible for City Pask’'management, NOCPIA
developed a master plan that called for restoraéind modification of the
unrepaired courses. This plan called for combinting West Course with
portions of the East Course to create a new, sidg§ldhole golf coursé.
Those portions of the East Course not allocatedthhe new course-
approximaely 96 acres, according to FEMAs Draft Environmaht
Assessment (“EA3-would be converted to green space, while 5.5 aocds

previously used for golf would be added to the nesurse layou®. To

R. Doc. 18 at 7 (FEMA's “Draft Environmental Assessment”).
Id.

Id. at 8;see alsdR. Doc. 16 at 9 (“New Orleans City Paiaster
Plan’
R. Doc. 18 at 8.
Id.

Id. at 11.

Id. at 11.

© ® N o~ u ~ w



implement this plan, the State of Louisiana FagcHtanning and Control (FP
& C) applied for federal funding under FEN&SAPublic Assistance Prograi.
After concluding that City Par&'golf complex was eligible for restoration to
pre-disaster conditin, FEMA completed a Draft EA analyzing the potanti
environmental impacts of the proposed projes required under the
National Environmental Policy Act (NEPA)} In May 2013, FEMA issued a
draft Finding of No Substantial Impact (FONSI), which fourtkdat the
project “would not result in significant adversepaxcts to the quality of the
natural and human environment” and that a compEtevironmental
Impact Statement (EI$)as not necessaiy.The draft FONShoted that the
draft EA was available both online and at the Onkedarish Library, and
concluded by stating that if no substantive comnseort the draft EAvere

received, the draft EAwould become firtal.

10 Id. Public Assistance is a program that provides fugdmassist
In repair, restoration, reconstruction, or replaeern of public facilities
damaged as a result of a declared stisa. See42 U.S.C. § 5172(a)(1)(A)
("The President may make contributions . . . taa@t&or local government
for the repair, restoration, reconstruction, orlegement of a public facility
damaged or destroyed by a major disaster and fepaated expnses
incurred by the government.”).

1 SeeR. Doc. 18.

12 SeeR. Doc. 19 (FEMA's “Draft FONSI”). Under NEPA, agencies
are not required to prepare a full EIS if its EA@m®nines that the proposed
action will not have a significant impact on theveonment. See40 C.F.R.
88 1508.9(a), 1508.13 (2016).

13 R Doc. 19 at 5.



Plaintiffs brought this lawsuit, seeking a dedtory judgment that
defendants failed to comply with NEPA and an injtioc compelling FEMA
to withhold funds and requiring NOCPIA to stop comstion pending
completion of anadequate environmental reviédvPlaintiffs’ complaint
alleges numerous NEPAolations by both FEMA and NOCPI/Apecifically,
plaintiffs allege that FEMA gave too little considg¢ion to the environmental
impacts of developing acreage not previously deddtegolf and that it gve
short shrift to the projed’environmental juste implications. Plantiffs
further allege the FEMA' EA included inaccurate statements and that the
agency gave too little time for public comment ds draft FONSI. As for
NOCPIA, plaintiffs allegd that the Association misled FEMA about aspects
of its plan, including the nature and extent of public p@p@ation in its
development. Plaintiffs further alledeéhat NOCPIA violated the Louisiana
Public Records Law by responding inadequately toeéhrequests for
iInformation concerning its golf course plarsnally, plaintiffs allege that
NOCPIA failed to post complete minutes of its rirgs in violation of
Louisianas Open Meetings Laws and that it did not considée t
environmental implications of building a new gotiurse in CityPark, as

required by lbuisianas Public Trust DoctrineAt no point did plaintiffs seek

14 R. Doc. 1.



a preliminary injunctionto halt construction while the litigation was
pending

On November 2, 2015his Court granted NOCPIA's motion to dismiss
plaintiffs’ federal claims against NOCPlAnd declined to exercise its
supplemental jurisdiction over plaintiffs’ statewlaclaims?> Therefore,
NOCPIAis no longer a party to this litigatiorOn August 8, 2016, plaintiffs
filed their motion for summary judgmewh their remaining claims against
FEMA.16 On September 6, 2016, FEMA filed its opposition glaintiffs’

motion and its cross motion for summary judgmént.

[l. LEGAL STANDARD

Plaintiffs argue that FEMA's FONSI is arbitrary amdpricious and
that FEMA violated NEPA and the APAThey seek a declaratory judgment
stating that FEMAviolated NEPAand the APAandiajunction prohibiting
FEMA from providing any additional funds to NOCP&hd from taking any
further action towards the golf courfeFEMA argues that the golf course’s

substantial completion renders plaintiffs’ claims atp and in the

15 SeeR. Doc. 17.

16 R. Doc. 30.

17 R. Doc. 32.

18 R. Doc. 1at 2621.



alternative, that FEMA did comply with NEPA and tABA. Because federal
courts have no constitutional authority to resotleims that have been
rendered moosee, e.g Envtl.Conservation Org. v. City of Dalla529 F.3d
519, 525 (Bh Cir. 2008), the Court is obligated to resolve theamess issue
as a threshold matter of jurisdictiorbee Cole v. Gen. Motors Corpi84
F.3d 717, 721 (& Cir. 2007). When the court’s jurisdiction to resolve the
case is at issue, the court may rely on (1) thegamt alone, presuming the
allegations to be true, (2) the complaint suppletedrnby undisputed facts,
or (3) the complaint supplemented by undisputedsfand by the court’s
resoluton of disputed factsDen Norske Stats Oljeselskap As v. HeereMac
Vof, 241 F.3d 420, 424 (5th Cir. 200bee also BarreraMontenegro v.
United States74 F.3d 657, 659 (5th Cir. 1996).

Mootness is the doctrine of standing in a time feam Envtl.
Consrvation 529 F.3d at 525. “The requisite personal intetbat must
exist at the commencement of litigation (standinggust continue
throughat its existence (mootness).1d. (citing United States Parole
Commhn v. Geraghty445 U.S. 388, 397 (19800)As a general rule, “any set
of circumstances that eliminates actual controvarfsgr the commencement
of a lawsuit renders that action mobtCtr. for Individual Freedom v.

Carmouche 449 F.3d655, 661 (5th Cir. 2006) and the case must be



dismissed,Genresis Healthcare Corp. v. SymczyX33 S. Ct. 1523, 1528
(2013) Acase should not be declared moot “[a]s long &sparties maintain
a ‘concrete interest in the outcome’and effectiekef is available to remedy
the effect of the violation . . . Dailey v. Vought Aircraft Co 141 F.3d 224,
227 (5th Cir.1998) (citation omitted) But a case will become moot when
‘there are no longer adverse parties with suffitiegal interests to maintain
the litigation,” or “when the parties lack a legatlognizale interest in the
outcome” of the litigation In re Scruggs392 F.3d124,128 (5th Cir. 2004)
As the Supreme Court has noted, “it is not enouydt &a dispute was very
much aive when the suit was filed; . [t]he parties must continue to have a
personal stake in the outcome of the lawsuieWwis v Contl Bank Corp,
494 U.S. 472, 4778 (1990) (citations and internal quotation marks
omitted).

A. Mootness—Application

FEMA argues that becau#ehas already mvided the funds obligated
towards the golf course and because the golf cousssubstantially
completed, plaintiffs’ claims are moét. In support, FEMA submits the

sworn declaration of Robert Beck&the CEO of NOCPIA, and the sworn

19 R. Doc. 321 at 1112.
20 R. Doc. 324.



declaration of Allert Walters, FEMAs Public Assistance Operations
Supervisor for Louisiana! Becker attests that as of August 9, 2016,dbk
course in question was 94 percewimplete, and that over $12,000,000 in
public funds have been expended in connection wiehcourse??2 Walters
attests that FEMAapproved $5,537,052.12 in fundardghe golf course, and
has already obligated $4,339,967 (which accountsf$1,197,085.12 actual
insurance reduction?® Walters also attests that FEMAtransferredfthreds
to NOCPIA on August 23, 20134

Additionally, FEMA points to the cases dfla. Wildlife Fedn v.
Goldschmidf 611 F.2d 547 (th Cir. 1980) Richland Park Homeowners
Assh v. Pierce671 F.2d 935 (th Cir. 1982),andBayou Liberty Asshinc.
v. U.S. Army Corps dEngtrs, 217 F.3d 393 (h Cir. 2000) to arguehat
substantial completion of a project can moot NERAs. Richlandnoted
that “[b]Jecause NEPA contemplates a futdoeking agency inquiry, the
courts have been reluctant, at least in the absefload faith violations, to
grant relief after the challenged project has bsebstantially or wholly

completed.” Richland 671 F.2d at 941. BotlGoldschmidtand Bayou

21 R. Doc. 323.

22 R. Doc. 324 at 12.
23 R. Doc. 323 at 2.
24 Id.



Liberty found that substantial completeness of the chabelngroject
mooted the plaintiffs’ NEPA claimsfor declaratory and injunctive relief
Goldschmidf 611 F.2d at 549Bayou Liberty 217 F.3d at 396.

Plaintiffs submit no evidence challenging the deatsons of Walters
or Becker, and concede that the golf course ish@time these motionsere
filed) 94 percentcomplete?> Instead, plaintiffs argue that neither
substantial completion nor 94 perceompletionofthe courseendestheir
claims moot, as the project is stillincomplégeln support, paintiffs rely on
two Fifth Circuit case, Coliseum Square Assh Inc. v. JacksdB5 F.3d 215
(5th Cir. 2006) andVieux Carre Prop. Owners, Residents & Associates, |
v. Brown 948 F.2d 1436 @& Cir. 1991), as well aF=EMA’s alleged
iInconsistencieas to the extent of completion of the cear

Plaintiffs’argument is unavailingFirst, plaintiffs attempt to uncover
an issue of material fact based on FEd&dmitting both that the course is
“‘not complete” and that the course is “94% compl&fe This argument is
meritless. There is no inconsistency istatingthat something that is 94
percent complete is not completeut is substantially completeFurther,

plaintiffs haveneithersubmittedanyevidencenor pointed to anything at all

25 R. Doc. 37 at 4.
26 Id. at 45.
27 Id. at 5.



in the record to rebut FEMA's evidend@at the project is 94 percent
complete Therefore, there is no issue of material factaathe extent of the
project’s completion.

Additionally, neither Coliseum Squarenor Vieux Carresuppors
plaintiffs’ contention that substantial completiadimes not moot plaintiffs’
claims and plaintiffs do not point to any caselaw chiagieng the holdings in
Bayou Libertyand Goldschmidt Coliseum Square ashere,addressed a
mootness challenge to an action seeking a declaygt@gment that the
Department of lusing and Urban Development (HUD) failed to comply
with NEPA in relation to a housing development maijand an injunction
compelling HUD to withhold federal funds from thegpectuntil HUD fully
complied with NEPA. 465 F.3d at 225. Though Baiseun Squarecourt
found that the action was not modat, at 227, the facts of that case showed
that the challengk project was not substantially complete. eThousing
development projecivas a multifaceted developmenthat called for “the
construction of Bw low-income housing, new market rate housing, a senior
care facility, and a shopping centetd. at 225. Though the court noted that
the shopping center and the first phase of housmtshad been completed,
the ourt found that “significant progcted construction and renovation

remain unfinished.”ld. at 227. Further, the construction @00 mixed

10



iIncome rental units, 64 affordable rental housingsifor the elderly, a 250
unit market rate rental retirement community, and02market rate
condominium units; additional smakcale commercial ventures. ; and
construction or rehabilitation of affordable rentedusing (90 units) and
affordable indivdually owned houses (50 units)” had not even beginh
Therefore, the facts o€oliseum Squar are not remotely similar to a
situation in which a golf course is 94 percent coa@, andColiseum Square
IS no barrierto the conclusion that thgolf course’s substantial completion
moots plaintiffs’ claims.

Vieux Carredoes not help plaintiffs either. MieuxCarre, an historic
building preservation grougssertedhat theU.S. ArmyCorpsof Engineers
approved construction of a park and aquarium withéallowing the
procedures set forth in the Nanial Historic Preservation Act (NHPA)948
F.2d at 1438 After an appeal and remand to the district courg district
court dismissed the suit stating that the claimgeneow moot because
construction of the aquarium and park had beentsulimlly completedld.
at 1439-40. The Fifth Circuit reversed the district courtfending of
mootnessstating that “the law is clear that a suit is mooty when it can be

shown that a court cannot even ‘theoretically grealtef. Mere {d]ifficulties

11



in formulating a remedyni an otherwise living case do not evidence the
absence of a case orrdooversy.” |d. at 1446(citations omitted)

But the Fifth Circuit has already distinguish&deux Carrefrom a
NEPA case nearly identical to this oneBayou Liberty 217 F.3d at 97.
Bayou Libertyaddressed a NEPA challenge to a permit issued utider
Clean Water Act for a construction project that hlaglen substantially
completed.ld. at 397. Thereashere, the plaintiffs sought declaratory and
injunctive relief, and pointetio Vieux Carreto argue that its NEPA claims
were not moot. In distinguishingieux Carre, the Bayou Libertycourt
relied on the fact that iNieux Carreit was impossible to know what effect a
NHPAreview would have because the Corps failed to canhthe review, and
therefore the review process could have theordyicakulted in measures to
mitigate the adverse effects of the constructioojget. Id. at 397.Unlike in
Vieux Carre in Bayou Likerty the Corps issued an EA and FONSI in
compliance with NEPA.d. at 396. Because there had been a review under
NEPA, any “possible effects of a NEPA review [werg]t theoretical.ld. at
397 (citations omitted).

The Fifth Circuit went on to state th& “interpretedVieux Carres
instruction to dismiss claims asoot only when a court cannot even

theordically grant relief to mean theoreticabt in the sense that we have

12



Imagined possibilities beyond those requested s dbmplaint, but rather
in the sense that we [have] given the plaintiff the®fe of the doubt as to
whether certain requested relief would in factee@s correct the alleged
wrong.” Id. at 397 (citingHarris v. City of Houston151 F.3d 186, 190 (B
Cir. 1998)). But because the project had been tanimlly completed, even
if the Bayou Libertycourt granted the requested declaratory and injuact
relief, it would be meaningless$d. (“lnJow that the construction on the retail
complex has been substantially completed, egeimg the [plaintiff] the
complete benefit of the doubt by assuming that waul suspend the
permit, there would be no meaningful relief”).

As in Bayou Liberty(and unlikeVieux Carrg, herethere has been a
review under NEPA, and FEMA's draft EA and FOGNdetail FEMA's
conclusion (and the reasoning behind it) that thléagurse would not result
in significant adverse impacts to the quality ad@gnvironmeneg Therefore
the results of the review prosare known and not theoretical. Further,
plaintiffs’ requested relief will not have any meaningkffect. The FEMA
funding has already been transferyamd the golf course is substantially
completed. NOCPIA is no longer a party to thisghttion, and the Court

generally cannot enjoin neparties. See Fed. R. Civ. P. 65(d)(2);

28 R. Doc. 19 at 4.
13



Waffenschmidt v. MacKay763 F.2d 711, 717 (5th Cir. 1985). While the
Court could enjoin FEMA from providing any additialfunding to NOCPIA
or from taking action related to the golf courdegannot stop NOCPIA from
finishing the course with funding from other sourcesaaet fthat plaintiffs
readily acknowledgé? Additionally, the Court cannot “undo what has
already been done.” Goldschmidt 611 F.2d at 549. Therefore, any
declaratory relief regarding FEMA's alleged nongolmnce with NEPA or
injunctive reliefagainst FEMA would not have any meaningful effastto
the alleged environmental harmBayou Liberty 217 F.3d at 39®7.
Because the substantial completion of the golf seumas foreclosed
any meaningful relief that would flow from grantimgaintiffs’ requested
relief, this action has become moot. Therefore, @ourt will notreachthe

substance of plaintiffs’ NEPA andP® challenges.

29 Plaintiffs’response in opposition to FEMA's motifor summary
judgment states that “[s]hould the CPWsh to continue building the golf
course, it should be required to use only ffederal funds.” R. Doc. 37 at 5.
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1. CONCLUSION
For the foregoing reasons, the Court DISMISSESmil#s’ claims AS
MOOT, and the Court DENIEAS MOOTplaintiffs’and defendant’s motions

for summary judgment.

,ﬁé_»g:g_f_V_e«_f:e@____

SARAH S. VANCE
UNITED STATES DISTRCT JUDGE
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