Posey v. National Oilwell Varco, L.P. Doc. 63

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KEVIN POSEY, CIVIL ACTION
Plaintiff

VERSUS NO. 15-1021

NATIONAL OILWELL VARCO, L.P., SECTION: “E” ( 5)
Defendant

ORDER AND REASONS

Before the Court is enotion forsummary judgmenfiled by Defendant, National
Oilwell Varco, L.P. ("NOV”).1 NOV seeks summary judgmemursuant to therifth
Circuit’s “borrowed-employee doctriné.Plaintiff Kevin Poseyand IntervenoiPlaintiff
American Interstate Insurance Company oppbgemotion? For the reasons that follow,
the motion for summary judgment@RANTED .

BACKGROUND

This is a civil action involving the personmljury claims of Plaintiff Kevin Posey
According to Plaintiffhe was injurean or about April 7, 2014yhile working for Original
USA General Labor, LLCOriginal USA”), at NOV'sfacility in Port Fourchon, Louisiana,
“when a piece of unsecured floor grating gave waysing him to become pinned
between the hole in the grating and a large drdRldintiff argueghat, as a resulofthe
incident, he “sustained severe and disabling injuries idolg, but not limited to, a right
femoral shaft fracture, torn medial meniscus andriles to his lumbar spinet’Plaintiff

filed this action against NOV oApril 1, 2015%

1R. Doc. 47.

2R. Docs. 48, 50.

3R. Doc. 11 at 2 (Second Amended Complaint).

41d.

5R. Doc. 1. Since the filing of his initial complairPlaintiff has filed two amended complaintsith the
most recent, operative amended complaint filed pnil®, 2015.SeeR. Docs. 5, 11.
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NOV filed a motion for summary judgment on March, 2016 seeking the
dismissal ofthis action with prejudice NOV contendsthat, under the Fifth Circuit’s
borrowedemployee doctrineRlaintiff Kevin Poseywasa borrowedemployeeof NOV at
thetime of the incident in which he was injurashich rendersNOV immune from tort
liability under the Longshore Harbor Workers Compation Act (“LHWCA"), 33 U.S.C.
§ 905(a)é In responsePlaintiff filed an oppositioron April 12, 2016 arguingsummary
judgment is inappropriate because genuine issues tdmahfact remain in dispute with
respect to the borroweedmployee issué The next day, o April 13, 2016,Intervenor
Plaintiff American InterstatelnsuranceCompany (“AllC")—Original USAs workers’
compensation insuréfiled an oppositiorto the motionon similar grounds.

SUMMARY JU DGMENT STANDARD

Summary judgment is appropriate only “if the movahtows that there is no
genuine dispute as to any material fact and theanbis entitled to judgnrd as a matter
of law.”10 “An issue is material if its resolution could afteate outcome of the actiori!”
When assessing whether a material factual dispxttse the Court considers “all of the

evidence in the record but refrains from makingdibdity determinations or weighing

6R. Doc. 471at6.

"R. Doc. 48 at 1.

8 AllIC intervened as a plaintiffon July 1, 20 BeeR. Doc. 27The complaintin-intervention states: “At all
material times pertinent to this case, AlIC haduss, and had in full force and effect, a policywafrkers’
compensation insurance in favor of [Original US&hder which policy ofinsurance AlIC providedrkers’
compensation coverage for the claim of wodtated injury allegedly sustained by PlaintifR? Doc. 27 at
2. AlIC contendghat, as a result, it isubrogated legally, equitably, and/or contractuditythe rights of
Plaintiff, to the extent o&ll amounts paid by AIIC to and/or on his behalfiid also to the extent any
additional amounts which AlIC may be presently ghtied or might in the future become obligated tg pa
to or on behalf of Plaintiff.R. Doc. 27 at 3Therefore, AllCseeks “rembursement for allamounts AlIC has
paid to and/or on behalf of Plaintiff, together wviegal interest from the date of judicial demandilpaid,
and any and all expenses,” in addition to “a crealginst future liability for workers’ compensation
bendits, of any kind whatsoever, against any recoMey the Plaintiff in the principal action.” R. Do27 at
3-4.The instant motiorseeks the dismissal of AlIC's complaiirt-intervention, as explaineidfra.

9R. Doc. 50.

10 FED. R.CIv. P.56. See also Celtex Corp. v. Catrett477 U.S. 317, 32223 (1986).

UDIRECTV Inc. v. Robsqrt20F.3d 532, 536 (5th Cir. 2005).
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the evidence All reasonable inferences are drawn in favor of tloermoving partyls
There is no genuine issue of material fact if, eveEawing the evidence in the light most
favorable to the nomoving party, no reasonableigr of fact could find for the non
moving party, thus entitling the moving party tagment as a matter of lait.

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, the moving party "must comeward with evidence which would
‘entitle it to a directed verdict if the evidenceemt uncontroverted at trial’® If the
moving party fails to carry this burden, the motimnust be denied. If the moving party
successfully carries this burden, the burden ofijpdion then shifts to the nemoving
partyto direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exisé.

If the dispositive issue is one on which the nmroving party will bear the burden
of persuasion at trial, the moving party may satis§ burden of production by either (1)
submitting affirmative evidence that negates arenasigal element of the nemovant’s
claim, or (2) affirmatively demonstrating that theiseno evidence in the record to
establish an essential element of the moavant’s claimi’ If the movant fails to
affirmatively show the absence of evidence in tleeord, its motion for summary

judgment nust be denied® Thus, the noAmoving party may defeat a motion for

2 Delta & Pine Land Co. v. Nationwide Agribusiness .o, 530 F.3d 395, 398 (5th Cir. 200.&ee dso
Reeves v. Sanderson Plumbing Protisc., 530 U.S. 133, 15651 (2000).

13 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

1“4 Smith v. Amedisy$nc. 298 F.3d 434, 440 (5th Cir. 2002).

15Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991JquotingGolden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991))

16 Celotex 477 U.Sat 322-24.

171d. at 33+32 (Brennan, J., dissenting).

18 Seeid. at 332



summary judgment by “calling the Court’s attentimsupporting evidence already in the
record that was overlooked or ignored by the movpayty.”9 “[U]nsubstantiated
assertions are nobmpetent summary judgment evidence. The party ojpgasummary
judgment is required to identify specific evidenicethe record and to articulate the
precise manner in which that evidence supportehlser claim. ‘Rule 56 does not impose
upon the districcourt a duty to sift through the record in seaotlevidence to support a
party’s opposition to summary judgment9”

LAW AND ANALYSIS

NOV's motionis premised, as an initial matter, Btaintiff Kevin Posey'status as
a longshoreman under the Longsbdtarbor Workers Compensation ACLHWCA”). 21
NOV arguesthat, because Plaintifis a longshoreman and has been receiving workers
compensatiounder the LHWCA, and because Plainisfa borrowed employee of NOV,
Plaintiff's claims are “barred as a mattefrlaw” under the LHWCA2 Whether Plaintiff
isa longshoremannder the LHWCAnNnvolves a twepart test: a “situs” test and a “status”
test23 “The ‘situs’test requires that the employee be injuradhavigable waters of the
United States,” and “[t]he ‘status’test requirést the claimant be engaged in maritime

employment at the time of the injury¥Plaintiff does nodisagree witiNOV’s argument

191d. at 332-33. The burden would then shift back to the movant éen@nstrate the inadequacy tbfe
evidence relied upon by the ngnovant. Once attacked, “the burden of productioffitsio the nonmoving
party, who must either (1) rehabilitate the eviderattacked in the moving party's papers, (2) praduc
additional evidence showing the existemfa genuine issue for trial as provided in Rulée6or (3) submit
an affidavit explaining why further discovery isaessary as provided in Rule 56(fid’. at 332-33,333 n.3

20 Ragas v. TennGas Pipeline Cq.136 F.3d 455, 458 (5th Cir. 1998Jiting Celotex 477 U.S.at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cil994) and quotin§kotak v. Tenneco Resins, |n253 F.2d
909, 91516 &n.7 (5th Cir. 1992)).

21R. Doc.47-1at 6.

22R. Doc. 471 at 6.

23 See, e.g.Johnson v. Abe's Boat Rentalsc., No. 142213, 2016 WL 127982, at *3 (E.D. La. Jan. 12,
2016).

241d. (citing Bienvenu v. Texaco, Ind64 F.3d 901, 904 (5th Cir. 1999)).
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that he was a longshoremat the time of the incident in which he was injur2d
Plaintiff's status as a longshoreman under the LHAM@weverjs an issu¢hatthe Court
neednot decidePlaintiff is being paid worker’s compensation beatsgbursuant teither
the LHWCA or state workers’ compensation l@'Both federal and Louisiana law use
the same criteria for determining whether an empdagea borrowed employeé”That
is, irrespectiveof whether Plaintiffjualifiesas alongshoremamnder federal lamhetest
used to determine borrowezmployes status under the LHWCA is identical the test
usedto determine borrowe@mployee statugnder Louisiana state la¥¥.The Court now
turns to thesubstantivessue of whether Plainfiivasaborrowed employee of NOat the
time of the incident in which he was injured

If the Plaintiff wasNOV’'s borrowed employee, NOM vested with tort immunity
and the Court must dismiss Plaintiffs claims agdiNOV.29 Whether Plaintiffwas a
borrowed employee of NOV is a question of I&vand “if sufficient basic factual

ingredients are undisputed, the court may grant mamy judgments3! Borrowed-

25See generallR. Doc. 48.

26 NOV contends Plaintiff is a longshoreman and isnlggpaid workers’ compensation benefits under the
LHWCA. R. Doc.47-1 at 6.However,Plaintiff's claims in this mattewere filedpursuant td_ouisiana state
law andthe Court’s diversityof-citizenship jurisdictionSeeR. Docs. 1, 5, 1IMoreover, AllCs complaint
in-interventiondoes not cite the law, whether federal or statelarnvhichPlaintiff is being paid workes
compensation benefitSeeR. Doc. 27 Although NOV argueshatPlaintiff is a longshoremaand is being
paid workeis compensation benefitsnder the LHWCANOYV acknowledgeghat Plaintiff may not be a
longshoreman and thaif he isnot, Plaintiffs benefits are being paid under state workers’ conspéion
law. R. Doc. 471 at 6 n.7.

27 Capps v. N.L. BaroieNL Indus., Inc. 784 F.2d 615616 (5th Cir. 1986) (cihg Lorton v. Diamond M
Drilling Co., 540 F.2d 212, 213 n.1 (5th Cir. 1976) (per curnjdfmhe plaintiff alleged jurisdiction under the
Longshoremen’s and Harbor Workers’ Compensation, 8& U.S.C. § 905(b). Subsequently, plaintiff
amended his complainbtallege diversity of citizenship. We shall assurhe tatter is the sole basis for
federal jurisdiction. In any event, the criterialite used under the borrowed servant doctrine ageséime
in Louisiana as in federal law):

28English v. Wood Group PSN, Indlo. 15568, 2015 WL 5061164, at *14 (E.D. La. Aug. 25, 8p(citations
omitted) (“The tort immunity under the LHWCA hasédre expanded to includéorrowing employers
under the borrowed employee doctrine.”).

291d. (“If the Plaintiffis W & T Offshore’s borrowed employee, W & T Offshore will thbe vested with §
905(a) tort immunity.”).

30 Delahoussaye v. Performance Energy Servs, L, I7Z81 F.3d 389, 393 (5th Cir. 2013).

31Capps 784 F.2d at 617.



employee status is governed by the Fifth Circudtecision inRuiz v. Shell Oil C9.413
F.2d 310 (5th Cir. 1969). IrRuiz the Fifth Circuit identified nine factors to besed in
determining whether an employee can be considerbdreowed employee of another
entity32 The factors to be considered include:

(1) Who ha control over the empigee andthe work he wa performing,
beyond mere suggestion of details or cooperation?

(2) Whose work wa being performed?

(3) Was there an agreement, understanding, or mgeadf the minds
between the original and the borrowing employer?

(4) Did the employee acquiesce in the new woruagiton?

(5) Did the original employer terminate his relatship with the employee?

(6) Who furnished the tools and place for perforroe®h

(7) Was the new employment over a considerabletlenftime?

(8) Who had the right to discharge the employee?

(9) Who had the obligation to pay the employ&e?
“While the courts do not use a fixed test and dodecide the issue based on one factor,
the courts place the most emphasis on the firgsbfacontrd over the employee3* The
Court considers eadRuizfactor, in turn, below.

1. Who has control over the employee and the worlsiperformin@

As explained above, although no single factor ombmmation of factors is

dispositive, the Fifth Circuit “has considered tlrst factor—control—to be the central

32Ruiz 413 F.2d at 31213.

33Melancon v. Amocerod. Co, 834 F.2d 1238, 1244 (5th Cirmodified on reh'g841 F.2d 572 (5th Cir.
1988) (citingRuiz 413 F.2d at 31213; Capps 784 F.2d at 61617; West v. KerfMcGee Corp, 765 F.2d
526, 530 (5th Cir. 1985)Alday v. Patterson Truck Line, Inct50 F.2d 375, 376 (5th Cir. 198%jall v.
Diamond M. Co.732 F.2d 1246, 1249 (5th Cir. 1984audet v. Exxon562 F.2d 351, 355 (5th Cir. 1977)).
34 Capps 784 F.2d at 617 (citinRuiz 413 F.2d at 312 ebron v. Union Oil Co. of Ca634 F.2d 245, 247
(5th Cir. 1981) (per curiai).



factor.”> This factorrequires the Court to distinguish “between authatiite direction
and control, and mere suggesti@as to details or the necessary cooperatwimere the
work furnished is part of a larger undertakirf§.”

NOV contendst had authoritative direction and control over iRt#f because, for
example, “NOV managers controlled and directeddagto-day working orders; and in
fact any NOV employee whatsoever (manager or otls®E)w could d@ve him
direction/instruction on what to dé”Moreover NOV points out thaf[t]here were never
any Original USA supervisors/managers preseuatirtdg Plaintiff's work for NOV, nor
were there even any other Original UpArsonnelthat worked alongside Plaintiff®
NOV also notes that Plaintiff “was assigned toraw’ with two other NOV employees and
a manager. He participated in NOV safety meetingd aigned off on NOV JSASY In
responseRlaintiff agrees thafl) his “work was directed exclusively by NOV managéts,
(2) “any NOV employee at all (manager or otherwib@d authority to direct Plaintiff's
work,”41(3) “[n]o Original USAsupervisorsvere ever present at the NOV facilities during
Plaintiffs work shifts, and Plaintiff was the on@riginal USA employee at the NOV
facilities,”2(4) “Plaintiff slept at the NOV facilities when tveas on shift, and if he needed
a day off for a doctor’s gintment, he had to get approval from NOVand(5) “NOV

managers/personnel ran all the safety meetings jabhdsafety/hazard analyses that

35Brown v. Union Oil Co. of Cal984 F.2d 674, 677 (5th Cir. 1993) (per curiam).

36 Ruiz 413 F.2d at 313 (internal quotation marks omijt@fuotingStandard Oil Co. v. Andersp212 U.S.
215,222 (1909)).

37R. Doc. 471 at 16.

38R. Doc. 471 at 16.

39R. Doc. 471 at 16.

40R. Doc. 472 at 2, 19; R. Doc. 44 at 3, 9.

41R. Doc. 472 at 2, 110; R. Doc. 48 at 3, 110.

42R. Doc. 472 at 2, 111; R. Doc. 48 at 3, 111

43R. Doc. 472 at 2, 112; R. Doc. 48 at 3, 12.



Plaintiff participated in, using NOgenerated forms that Plaintiff signed along with\NO
personnel.4

In Melanconv. Amoco Production Cpthe Fifth Circuit affirmed thelistrict
court’s finding, among othersthat the control factor weighed in favor of borrawe
employee statu% In particular, he Fifth Circuitconcludedthat Amoco, thealleged
borrowing emoyer,“clearly had contrdlover the plaintiff because he “took orders” from
Amoco personné€iwho told him what work to do, and when and wheoedb it."6 The
Fifth Circuit further explained that the lending employer Melancon “gave no
instructions” to the plaitiff “except to go to the Amoco field and perform theriwo
requested by Amoco personnél.”

Similarly, in Billizon v. Conoco, In¢.the Fifth Circuitagainaffirmedthe district
court’s finding that the control factor weighedfavor of borrowedemployeestatus4éIn
support the Fifth Circuit explainedthat the plaintiff was regularly supervised by an
employee of Conoco, the alleged borrowing empldydvioreover, he plaintiff attended
“daily tailgate meetings” conducted onocopersonneko “discusssafety and work
related issue’20 The Fifth Circuitin Billizon also noted that no supervisors from the
plaintiff's lending employer were in the field to ensee his work?

In this casePlaintiff Kevin Posey was superviséy employees and/or managers

of NOV, not Original USA. In fact, no onfieom Original USA worked alongside Plaintiff

44R. Doc. 472 at 2, 113; R. Doc. 48 at 3, 113.

45Melancon 834 F.2d at 124445.

461d. at 1245.

471d.

48 Billizon v. Conoco, In¢.993 F.2d 104, 105 (5th Cir. 1993).
491d.

50 |d.

511d.



at the NOV facilities, neither as his peer, his supervisonpr his managerinstead,
Plaintiff's entiretenure with Original USA was spent working at NQi¢iities where he
took orders,directions, and instructios from NOV personneland NOV personnel
alone52 Furthermore, as iBillizon, Plaintiff attended daily safety meetings whichree
led by NOV supervisors, and Plaintiff regularly cphated JSAs for NOV2 From these
facts,and in light of Fifth Circuit case lawletailedabove,it is clear that NOV had
authoritative control over Plaintifind thatPlaintiff took direction from NOV personnel.
AlthoughPlaintiff concedes that he “took day to day direatiromNOV personnel
at their facility; Plaintiff neverthelessarguesthat Original USA controlled his work,
which weighs against a finding that Plaintiff wab@rowed employee of NO¥ Plaintiff
points to the contract between NOV aftiginal USA, the Temporary Enployment
Services Agreement (“TESA"), as support fdre position that he was subjectto the
direction and control of Original US# The TESA states that Original USA shall
“l[a]ssume the responsibility of hiring, firing andisciplining employees,” which,
accordingto the Plaintiff, “expresses a strongeasen of future compliance and an intent
that hiring, firing and disciplining are to remanithin the parameters of Original USA’s
exclusive control3 What Plaintifffails to considerhowever, are the provisions in the
TESAthat expressly state that NOV is responsible far “direction and contrdlof the
dayto-day work of Original USApersonnelworking at NOV facilities— including the

“right to dischargéand“right to reassighOriginal USApersonnefrom NOV worksites 57

52R. Doc. 472 at 2, 19; R. Doc. 48 at 3, 19See alsdR. Doc. 472 at2, Y10; R. Doc. 48} at 3, 110; R. Doc.
47-2 at 2, 111; R. Doc. 48 at 3, 11

53R. Doc. 472 at 2, 113; R. Doc. 48 at 3, 713.

54 R, Doc. 48 at 56.

55 R, Doc. 48 ab-6.

56 R, Doc. 48 at 56.

57R. Doc. 472 at 1, 3; R. Doc. 48 at 1,93.See alsdr. Doc. 474 at 5,98.
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Even if Original USA retained the express righthwe, fire, and discipline its
employeesas stated in the TESAhis does notead to the conclusion that Plaintiff was,
under theRuiztest, subject to the authoritative direction andtcol of Original USA.In
Kindred v. Blake International Holdingk,L.C, a court in this districlacedsimilar facts
and concludedhat, everwherethelending employer retained sorsert ofauthority over
the employeeit was clearthatthe borrowing employer had “authoritative directiand
control” over the employe& In Kindred, the employegl) “received his daily work
assignments” from the borrowing emplogepersonnel(2) was directly supervised by
the borrowing employes persomel, and (3) had “little contact” with his lending
employer during the “nearly two years” he workedtbe borrowing employer’s chnd
gas production platform® There was also evidence, however, that the emplatteaded
“sporadic safety training classewith his lending employer andeceived“some post
accident direction” from his lending employef.”Nevertheless, hte Kindred court
concludedthat ‘those facts dmot preclude a finding of borrowed employee stamhgn
[the borrowing employer’s] personntld him ‘what work to do, and when and where to
do it.”61The court further found that, evamhere the lending employer retained some
authority over the employee, the employee was sulbgethe “authoritative direction and
control” of the borrowing emplyer because “the supervision and instruction be[t
borrowing employer] rose above ‘'mere suggestiodeaihils or cooperatiofi 52

In this casethe urdisputed factestablisnthat (1) Plaintifiwas directly supervised

by NOV personneat all times (2) Plaintiffattended NOMed safety meetingsn a daily

58 Kindred v. Blake Intern. Holdings, L.L.B805 F. Spp. 2d 278, 282 (E.D. La. 201itations omitted).
591d.
60 1d.
611d.
621d.
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basis (3) Plaintiff slept at NOV facilities when on shift4) Plaintiff was required to get
approval from NOV personnel to go offsite tonductpersonal businesand attend
doctor’s appointmentsand (5) Plaintiff had littleto-no interaction with Original USA
personnel whilavorking at NOV facilities, where he worked for tkatirety of his tenure
with Original USA. Even if Original USA retained s limited authority over Plaintiff,
the Court findsas a matter of lawhat Plaintiff was subject to the authoritative directio
and control of NOV. Accordingly, the Court findsahthis factor weighs in favor of
borrowedemployee status.

2. Whose work is being performed?

The parties agree that Plaintiff permed NOV's work and only NOV’s works3
Plaintiff specifically agreeghatthis factor weighs in favor of borroweeimployee statust
It is undisputedthat “[a]ll of Plaintiffs work at the NOV facilitts was NOV's work,
performed at the sole direction of NOV managersspanel, for the benefit of NOV
and/or NOWS customers®® This factor supportafinding that Plaintiff wasa borrowed
employee Of NOV.

3. Was there an agreement between the original andd®ing employer?

“In deciding this factor, courts have looked to tattual provisions and the
behavior of the parties to determine whether anarsthnding existetléé In this case,
NOV and Original USAexecuted a Temporary Employment Services Agreer(f@EiSA”)
on November 23, 2014ursuant to which Origal USA suppliedworkersto work at

NOV's facilities.57 The parties agret] he TESA expressly states that NOV is responsible

63R. Doc. 472 at 3, 19; R. Doc. 48 at 5, 119; R. Doc. 48 at 6.

64R. Doc. 48 at 6.

65R, Doc. 472 at 3, 19; R. Doc. 48 at 5 19

66 eBlancv. AEP EImwood, LLB46 F. Supp. 2d 546, 551 (E.D. La. 2013) (citBrgwn, 984 F.2d at 677).
67The TESAs attached to NOV's motion as Record Dnent 474.
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for the ‘direction and cotrol' of the dayto-day work of the Original USA employees
during their work at NOV facilities- including ‘the right to discharge’and the righd t
reassign’the Original USA personnel from the NO¥rksite.®8 Based on the TESAnd
its provisionsalone,this factor weighs in favor of borroweeimployee statuddowever,
the Court’s analysiwith respect tahisRuizfactordoes not end here

Plaintiff points toa March 3, 2010 lettefrom Original USAto NOV as evidence
that the partieshad another undetanding of their relationshipand Plaintiff's
employment statu% This letter, which preexisted the TES#hat the parties entered into
on November 23, 2014contains a section titled “Independent Contratavhich
provides, in part, that “Original USA Geral Labor, LLC is the employer of all personnel
supplied by them” and NOV “agrees not to hire, iaé] consult with or otherwise take
advantage of the services of any personnel platédear company by Original USA?
Plaintiff maintains that, pursuario the March 3, 2010 letter, he was mmependent
contractor and wasot an employee of NOV in any respétRlaintiff admits that the
TESA, whichconsummated the partiesgreement and came after the March 3, 2010
letter, does not contain an indepentenntractor provision but, instead, is silent on the
issue’2In sum, Plaintiff relies on this letter to creatgenuine issue of aterial fact with
respect to thiRuizfactor.

As an initial matter, ie Court first notes that the March 3, 2010 letienot

competent summary judgment evidentle letteris unauthenticated and is hearsay.

68R. Doc. 472 at 1, 13; R. Doc. 48 at 1, 3See alsR. Doc. 474 at 5, 18.
69R. Doc.48 at ~8; R. Doc. 485 at1-2.

70R. Doc. 483 at 2.

1R, Doc. 48 at 7.

2R. Doc. 48 at ¥8.

12



Moreover, according to NOVYhe letter was not previously producddringdiscovery’3
For the sake of argumentssuming the letteis competent summary judgment evidenc
NOV relies onthe declaration of Mike Savoie, NOV’s Director ofet HR Services Groyp
in which Savoie authenticated the TESA, into whible parties enteredfter the March

3, 2010 letter, as “the only operative agreemerwkeen NOV and Original USAiat was

in effect as of the April 7, 2014 date of the ineid alleged in this casé4Plaintiff has not
rebuttedor contradictedNOV’s position that theNovember 23, 2014ESA supeseded
the March 3, 2010 letter with competent summarygment evidence dfis own. Even
further, assumingl) the letter is competent summary judgment evideane (2) it was
not superseded by the TESA, Plaintiff's reliancetloa letterfailsto create a genuine issue
of material fact with respect to the thiRluiz factor. The Fifth Circuit and the courts
within it haverepeatedly held thaft]he reality at the worksite and the parties’iacts in
carrying out a contract . . . can impliedly modiblter, or waive express contractual
provisions’75“Obviously parties to a canact cannot automatically prevent a legal status
like borrowed employee’ from arising merely by &y in a provision in their contract
that it cannot arise’® In this casealthoughthe March 3, 2010 lettecontains an
independentontractor provisionthe reality at NOV's worksitewas much differentAs
stated at length abovBHOV exercised direct supervision and control oviiiiff during
his four-year tenure with Original USA, all of which was syeat NOV facilities.As a

result,the Court finds that this &or weighs in favor of borrowe@mployee status.

73R. Doc. 54 at 2.

74R. Doc. 474 at 1 (Declaration of Mike Savoie).
5 See, e.gMelancon 834 F.2d at 1245.

%1d.
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4. Did the employee acquiesce?

“The focus of this factor is whether the employeeswaavare of his work conditions
and chose to continue working in therfi.”

In Brown v. Union QOil Co. of Californiathe Fifth Crcuit noted that the employee
“worked, slept[,] and ate in [the borrowing emplog¢ field for a month prior to his
accident. Although many of our cases affirming lmaved servant status have involved
longer periods of work, one month is a sufficiem@unt of time for [the employee] to
appreciate the new work condition®.”

In LeBlanc v. AEP EImwood LL@ court in this districprovided further insight
into this factor, explaining that “Plaintiff workealt the AEP facility for seven months
giving him enough time to understand the work conditions. Thisufficient to support
borrowed employee statug?”

In this casePlaintiff worked at NOV facilities for the entireyf his tenure with
Original USA,which was roughly four yearsjuch longer than thenemonth and seven
month terms inBrown andLeBlang respectivelyAlso, as inBrown, it undisputed that
“Plaintiff slept at the NOV facilities when he was shift.®0 It is also undisputed that
“Plaintiff considered the NOV personnel to be hisworkersand friends, and testified
that he lovedivorking at NOV and would undoubtedly have continweatking there but
for his accident®1t is clear that Plaintiff was aware of his worknaitions andchoseto

continue working in them.

77Brown, 984 F.2dat 678.

781d. (citing Melancon 834 F.2d at 124(5 years)Alexander v. Chevron U.S.,8806 F.2d 526, 527 (5th
Cir. 1986) (approximately 1 yearaudet 562 F.2d at 355 (approximately 17 yeais)t see Capps/84
F.2d at 616 (1 day)).

9 LeBlang 946 F. Supp. 2d at 552.

80R. Doc. 472 at 2, 112; R. Doc. 48 at 3, 112.

81R. Doc. 472 at 3, 120; R. Doc. 48 at 5, 20.
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Neverthelessni oppaition to NOVs motion Plaintiffargueshe never acquiesced
in being NOV's employee®? Plaintiff notes hewas “repeatedly offered to ‘convert’ to
being an NOV employee and repeatedly refused tfies 0. . because that would allow
NOV to transfer him to other facilities and he wadtto stay in the Fourchon are®.”
According to Plaintiff, he “was aware of the advagés and disadvantages of working as
a direct employee of NOV and he declined to doT$ws, he cannot have acquiesced in a
borrowed employee relationship¥NOV does not épute that Plaintiff refused its offers
to becomea direct employe®f NOV on certain occasions, arguingsteadthatwhether
or not Plaintiff refusedits offers of permanent employmens not determinative of
whether Plaintiff acquiescefbr purposes of thifRuiz factor8> The Court agrees with
NOV. Itis indisputably clear thaPlaintiff was aware of his work conditions andosle to
continue working in them, which is the operatit@mework fordeterminingwhether an
employee acquiescathderRuiz.In Vincent v. Fieldwood Energy, L.L,@& court in this
district addressed similar situation where the employee enjoyed wogkat the alleged
borrowing employer’s facilities but, at the sammé, did not considenhimself to be a
direct employee of the borrowing employer:

Here, Vincent worked, slept, and ate offshore aldwood's facilities for

four months. (Rec. Doc. 45 at 7). During this time, he attended daily

meetings and received orders from Fieldwood empeyd&/incent argues

that he did not acquiesce because, while he wasfigatt with his working

conditions, he did ot consider himself a Fieldwood employee. This,

however, is not the focus of this factor. The focsisvhether he was aware

of the conditions and chose to continue workingttBparties assert that

Vincent was satisfied with his working conditionssRaeldwood. (Rec. Doc.

11-2 at 11; Rec. Doc. 12 at 7). Thus, this factor supg borrowedemployee
statusgé

82R. Doc. 48 at 8.

83R. Doc. 48 at 8.

84R. Doc. 48 at 8.

85R. Doc. 54 at 910.

86 Vincent v. Fieldwood Energy, L.L . QNo. 142885, 2015 WL 6758269, at *4 (E.D. La. Nov. 5, 2D 15
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The Court finds that, because Plainifffs aware of his work conditions and chose to
continue working in themthis factor weighs in favor dforrowedemployee status.

5. Did the original employer terminate his relationphwith the employee?

This factor does not requireghe lending employer to completely sever its
relationship with the borrowed employdestead, the focus is “on the lending elayer’s
relationship with the employee while the borrowmegurs.??

In Crawford v. BP Corp. North America Incthe lending employer exercised
“little to no control” over the employee while theenployee worked for the borrowing
employer, and the lendingmployer “placed no restrictiohson the employe&
employment with the borrowing employ&¥iln Crawford, this Court found thatin light
of such a relationshifpetween the employee and his lending emplpybis factor
weighed in favor of borroweeémployes status®

Likewise, the Fifth Circuit irCapps v. N.L. BaroieNL Industries, Inc.found that
where the lending employer “exercised no contreBiothe employee while he worked for
the borrowing employer and “placed no restrictions”the employeesmployment with
the borrowing employer, the lending employer efifiegdy terminated its relationship with
the employee, which weighed in favor of borrowemhployee statug?

In Hotard v.Devon Energy Production Co. L,Rhe Fifth Circuitreasoned that

“the fact that [the employee] had no contact with [his lending doypr] and was

87Capps 784 F.2d at 61718.

88 Crawford v. BP Corp. N. Am., IndNo. 13445, 2015 WL 1190123, aBXE.D. La. Mar. 16, 2015).
89|d.

90 Capps 784 F.2d at 61718.
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supervised totally by [his lending employer’s] emmydes while on the platform is
sufficient to meet this factore?

In this casethefollowing factsare undisputed

e At all three [NOV] facilities, Plaintiffs work was directed exclusively
by NOV manager§?

e Additionally, any NOV employee at all (manager edherwise) had the
authority to direct Plaintiff's work3

. No Original USA supervisors were ever present a NOV facilities
during Plaintiff's work shifts, and Plaintiff wasié only original USA
employee at the NOV facilitie%"
o All of Plaintiff's work at the NOV facilities was BV's work, performed
at the sole direction of NOV managers/personnel,tfee benefit of
NOV and/or NOV's customer®
Even in light of thesaindisputed factsPlaintiff Kevin Posey contendihat this
factor does notweigh in favor ofborrowedemployee status because, “[w]lhile NOV
supervised Plaintiffs work on site, the evidenaeggests that Original USA never
terminded its relationship with Posey while he was woikiat the NOV facility:96
According to Plaintiff,because Original BA maintained the responsibility of “hiring,
firing and disciplining” its employees, and becau®eiginal USA “also remained
responsible for wages, payroll taxes and withhodflsh,” Original USA never terminated
its relationship with Kevin Posey.

The Caurt finds, however, thagven if true, Plaintiffs argumens not material to

the resolution of thiRuizfactor. It is undisputed that, while working at NOV, (L tiff

91Hotard v. Devon Energy Prod. Co. L,B08 F. Appx 739, 742 (5th Cir. 2009) (citiZelancon 834
F.2d at 1246).

92R. Doc. 472 at 2, 19; R. Doc. 44 at 3, 19.

93R. Doc. 472 at 2, 110; R. Doc. 48 at 3,110.

94R. Doc. 472 at 2, 111, R. Doc. 48 at 3, 111.

95R. Doc. 472 at 3, 119; R. Doc. 48 at 5, 119.

9% R. Doc. 48 at 9.
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had littleto-no contact with Original USAemployees and/ or swsors,(2) Plaintiff was
supervised entirely by NOV employees and supergisand (3) Original USA placed no
restrictions on Plaintiffs employment at NOVIn light of these factsandguided bythe
Fifth Circuit’s decisions irCappsandHotardand this Court’s prior dasion inCrawford,
the Court finds that this factor weighs in favorbamirrowed employee status.

6. Who furnished the tools and place for performance?

This factor indisputably weighs in favor of borrodvemployee status. The parties
agreethat“[a]ll the equipment and tools Plaintiff used inshwvork at NOV facilities were
provided by NOV, and the TESA expressly provideattNOV would provide all such
equipment and toolsyhich would remain NOV’s sole property and subjectNtOV's sole
control’98 This factorclearlysupports a finding that Plaintiffasa borrowedemployee
Of NOV.

7. Was the new employment over a considerable lenftimae?

“Where the length of employment is considerables tlactor supports a finding
that the employee is a borrowed employ&®li this case,his factor weighs in favor of
borrowedemployee statusThe parties agree thahe “Plaintiff worked solely at NOV
facilities for the entire roughly four years of his paecident employment with Original
USA, exclusivey alongsic other direct employees of NOWO Stated differently, Plaintiff
worked for Original USAfor approximately four yeaesdthe entirety ohis employment
with Original USA was spent working at NOV facilitiem fact, Plaintiffspecifically admits

thatthe “entirety of [his] employment by Original USAas spent at NOV facilitiesl??

97R. Doc. 472 at 2, 11912; R. Doc. 484 at 3, 1912.
98 R. Doc. 472 at 3, 118; R. Doc. 48 at 4, 118.

99 Capps 784 F.2d at 618.

100R. Doc. 472 at 2, 16; R. Doc. 48 at 2, 6.

101R, Doc. 48 at 9.
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In Crawford v. BP Corporation North America, Inthis Court found that “over
two years” of workingon board theborrowing employes offshore platform“clearly
favor[ed] borrowed employee statu¥?In Hotard v. Devon Energy Corp., L,R court
in the Western District of Louisiarfaund thatan evershorterlengthof employmentvas
considerablainder thisRuizfactor.1°3 The Hotard court noted that'Hotard workedon
Devon’s Platform . . . for over eleven months, afha year. As such, this factor weighs in
favor of finding for borrowed employee statu84The Hotard decision was upheld on
appeal by the Fifth Circuits

In this case, Plaintiff Kevin Posayorkedat NOV facilities for roughly four years,
which the Court findsto be considerableThis factor weighs in favor of borrowed
employee status.

8. Who had theright to discharge the employee?

The proper focus under this factor is whether tbebwing employehad the right
to terminate the borrowed employee’s services wgalf.106 This factor “asks whether the
alleged borrowing employer has the right to ternt@iés relationship with the worke#9”
There is no dispute in this catdeat NOV had the “right to discharge” and the “right to
reassign” Original USA personnel from NOV worksité8 Nevertheless, the Plaintiff
maintainsthis factor weighs against borrow@inployee status becau$¢OV only has

the right to discharge [him] from the worksite @assign himnotto terminate him .29

02Crawford, 2015WL 1190123, at *4

103Hotard v. Devon Energy Corp., L,mMo. 071476, 2008 WL 2228922, at *5 (W.D. La. May 29, 2008
(citingU.S. Fire Ins. Co. v. Miller381 F.3d 385, 390 (5th Cir. 2004)).

104|d_

105See Hotard308 F. Appx at7r42

106 Capps 784 F.2d at 618.

107Butcher v. Superior Offshore Intern., LL%54 F. Supp. 2d 829, 839 (E.D. La. 2010).

108R. Doc. 472 at 1, 13; R. Do&48-4 at 1,13.

109R. Doc.48 at 3-10.
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In Melancon v. Amoco Production Cdahe Fifth Circuitrecognized thatfor this
factor to weigh in favor of borrowedmployee statughe alleged borrowing employer
need onlyto retain the authority to discharge the borrowed eygeé from its emplay
its projects,or its servicest® The Fifth Circuit explained specifically, thatAmoco [the
borrowing employer] also had the right to dischakMgdancon even though Amoco could
not terminate Melancon’s emgiment with Beaud [thelending employer]. Amoco’s
right to terminate Melancon’s services in the Amdietd satisfied this requirement?

In this case, the TESA specifically vests NOV witte “right to discharge” and the
“right to reassign” Original USAersonnefrom its worksiteslt is clear thatNOV’s right
to discharg®©riginal USApersonnelvhen viewedn context with NOV'sright to reassign
Original USA personndio other NOV worksitescontemplates that NOV can effectively
terminate Original USA personnel fromorking at NOV facilitiesaltogether Because
NOV had the right to terminatelaintiff's services with itself, this factor weighs in favor
of borrowedemployee status.

9. Who had the obligation to pay the employee?

“The determinative inquiry here is whether the g#ld borrowing employer
furnished the funds from which the original employaid the plaintiff.12In this case,
the parties agree that “Plaintiff filled out timiekets for his work at NOV and submitted
those time tickets to his NOV manager fopapval, pursuant to NOV's obligation under
the TESA to pay Original USA for all ‘undisputedmaunts due for Plaintiff's time (as

approved by Plaintiffs NOV manager&?® Plaintiff then received his pay checks fro

10 Melancon 834F.2dat 1246.

md. (citing Capps 784 F.2d at 618 ebron, 634 F.2d at 247).
112Vincent 2015 WL 6758269, at *6

3R, Doc. 472 at 3, 116; R. Doc. 48 at 4, 716.
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Original USA. Although Plaintiff argues tat this factor weighs against borrowed
employee status, Plaintiff admits that the fungksd to him by Original USAwere
furnished by NOV based upon time ticket&Plaintiffs argument does not prevail, and
for the following reasons, the Court finds thtais factor weighs in favor of borrowed
employee status.

The Court findsVincent v. Fieldwood Energy, L.L,Garecent decision froma
court in this districtinstructivewith respect tahis Ruiz factor > The Vincentcourt,
faced with a payroll arrangeme similar to the payroll arrangment in this case,
summarizedhe relevantase law as follows:

In Brown, the original employer paid the plaintiff, but hiaypwas based on

time tickets that had to be verified daily by tHeeged borrowing employer.

Brown, 984 F.2d at 679 The Fifth Circuit wrote that this procedure

supports borrowe@mployee statudd. Similarly, in Hotard, the alleged

borrowing employer approved time sheets and paedhginal employer

an hourly rate for the plainti§ work, andhe original employer issued the

plaintiff a check Hotard, 308 F. Appx at 739. The Fifth Circuit wrote that

this structure regarding the obligation to pay favtorrowedemployee

statusld.

Here, deposition testimony establishes that Vindented in timesheets to

Fieldwood for verification and approval. (Rec. Da&-3 at 3). Wood Group

then paid Vincent for hours that were approved, adod Group was

reimbursed by Fieldwood for the hours worked bydént. This structure

is the same as those BrownandHotard, so this factor favors borrowed

employee status.

The Court also notes thawith respect to the nintRuizfactor,this case is on all
fours with its prior decision i€rawford v.BP Corp. North America, In&8In Crawford,

the Court found it significant thahe plaintiff completed “daily time sheegtsvhich, if

approved by the alleged borrowing employer, resultethe plaintiff's lending employer

114R. Doc. 48 at 10.
115See Vincent2015 WL 6758269.
116 Crawford, 2015 WL 1190123, at *4.
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remitting theappropriate wage87In this case, similar t¥incent Brown, Hotard, and
Crawford, Plaintiff Kevin Posey recorded his hours on titiekets and submittethe
time tickets to NOV managers for review and approvallf the time tickets were
approved, NOV would then pay Original USA for Plaifs time, and Original USA
subsequently paid Plaintiff his wag&8.The Court finds that this factor weighs in favor
of borrowedemployee status.

CONCLUSION

In summary, all nin®uizfactors weigh in favor of borrowedmployee status. Eh
Court finds as a matter of law that Plaintiff Ke\Rosey was a borrowed employee of NOV
at the time of his injury. NOV is thus vested witdrt immunity, and Plaintiff's claims
against NOV must be dismissed. Moreover, Americatelstate Insurance Comipgs
Complaintin-Intervention, which is a derivative claithat rises and falls with Plaintiff's
claimsagainst NOValso must be dismissed.

Accordingly;

IT IS ORDERED thatNOV's motion for summary judgment GRANTED ,120
and Plaintiffs claims against Nadnal Oilwell Varco, L.P., be and hereby are
DISMISSED WITH PREJUDICE .

IT IS FURTHER ORDERED that American Interstate Insurance Company’s
claimsas pleaded in it€omplaintin-Interventiort? be and hereby arBISMISSED

WITH PREJUDICE .

117|d_

18R, Doc. 472 at 3, 116; R. Doc. 48 at 4, 16See alsd&R. Doc. 48 at 10.

119R. Doc. 472 at 3, 116, 17; R. Doc. 48 at 4, 116, 17See alsdR. Doc. 48 at 10.
120 R, Doc. 47.

121R. Doc. 27.
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New Orleans, Louisiana, this21stday ofJune, 2016.

SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

23



