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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JENNIFER PAYNE CIVIL ACTION

VERSUS NO.15-1022

HAMMOND CITY, et al. SECTION: “G"(3)
ORDER

Before the Court is Defendant Roddy Diésg“Devall”) “ReurgedMotion to Dismiss.*
After considering the motions, the memorandarsupport, the memorandum in opposition, the
record, and the applicable law, the Court withnt the motion in part and deny it in part.

I. Background

A. Factual Background

In this case, Plaintiff Jennifer L. PayndPéyne”) alleges that Hamond City, Chief of
Police Devall, police officer Rodney Gemar (“GeitaLieutenant Vince Giannoble, City of
Hammond Mayor Foster, DEA Senianestigator Alan J. Clesi (“Clesi”), and Task Force Officer
Donald Herrmann (“Herrmann”) collectively vated 42 U.S.C. § 1983 by falsely accusing and
investigating her for “doctorm®pping” when she took leave to which she was entitled under the
Family Medical Leave Act (“FMLA"Y According to Payne, she began working for the Hammond

Police Department as a police officer in Joh2000, taking sick lea/from September 30, 2013

1 Rec. Doc. 65.

2Rec. Doc. 1 at 4-5.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/laedce/2:2015cv01022/165770/
https://docs.justia.com/cases/federal/district-courts/louisiana/laedce/2:2015cv01022/165770/106/
https://dockets.justia.com/

to April 16, 20142 Payne alleges that she was then imprigpasked for her medical records and
warned about “doctor shoppinf).According to Payne, in Marctf 2014, Devall, the chief of

police, acting as an anonymous source, contacted the DEA to inform the agency that Payne was
doctor shopping.Payne alleges that DEA agents Clesl 8lerrmann then visited and interviewed

all of Payne’s medical and dental care provideithout her conseng warrant, or a subpoena,

and that all of the providersgsied declarationsating that she was dtwr shopping and obtaining
controlled substances by fraud and deteit.

According to Payne, on April 16, 2014, Devall placed her on administrative leave without
the possibility of working details, and on Alp29, 2014, Payne was falsely arrested by Gemar,
liaison officer with the DEA, in retaliation for exercising her legal righ®ayne alleges that,
following the arrest, Devall ordered that her photo lamahe address be publieid in the press, in
violation of state law and Hammond Police Geh@ualers, and that this publication subjected
both Payne and her children to dangjer.

B. ProceduralBackground
Payne filed a complaint in this matter onridft, 2015, asserting that Defendants violated

her constitutional rights, namely by invading her acly, falsely arresting her, failing to train and
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supervise employees, ametaliating against hérOn April 2, 2015, Payne filed an amended
complaint adding claims on behalf of her miwcbildren, as well as claims under the FMLA and
City of Hammond General Ordels.

Devall filed an answer on August 3, 2015, iniethhe raised the defense of qualified
immunity}* Hammond City and Foster filed @mswer on August 24, 2015, also invoking the
defense of qualified immuniti$,and on the same day filed a &iion for Rule 7(a)(7) Reply on
Mayson Foster's Qualified Immunity® On November 17, 2015, Devall filed a “Motion to
Dismiss.# Plaintiff filed a memorandunm opposition on December 1, 2015.

On March 15, 2016, the Court issued adeorgranting Hammond City and Foster’s
“Motion for Rule 7(a)(7) Reply on Mayson Fostefaialified Immunity,” and granting in part
Devall’s “Motion to Dismiss.*® The Court directed Rae to file a Rule &)(7) reply in response
to Defendants’ assertions of qualified immurtityThe Court further ordered that in her Rule
7(a)(7) reply, Payne shall: “delineate specifiqaete facts and dates which pertain to the alleged
violations of Plaintiff's rightdy these defendants in contraventof 42 U.S.C. § 1983;” “clearly

plead the facts regarding each defendant’s persgov@l/ement in each type of claim asserted by

91d. at 6-7.
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Plaintiff;” and “clearly plead the facts thatesbhelieves would overcome Defendants’ claims to
qualified immunity.*8

On April 14, 2016, Payne filed a Rule 7(a)(7) rel@n April 28, 2016, Devall filed a re-
urged motion to dismis¥.0n May 31, 2016, Payne filed an opposition to Devall’'s mation.

[l. Parties’ Arguments

A. Devall’'s Arguments in Support ahe Re-urged Motion to Dismiss

Devall moves the Court to dismiss all claipgding against him pursuant to Rule 12(b)(6)
and on the basis of qualified immunfDevall adopts all argumentstgerth in his prior motion
to dismiss and in the motion to dim® filed by the Hammond DefendaitsDevall notes that
Payne brings claims against him pursuant ®RNLA, Section 1983, and@nspiracy claim to
violate the Fourth Amendment under Section 1¥93evall asserts that Pae has failed to state
a claim upon which relief can be granted and tbatvall’'s properly asseed defense of qualified
immunity bars relief under §1983>”

Devall contends that Payne has failedatege any Fourth Amendment violation by

81d.
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Devall2® He asserts that he did not seize Payne’s medical infornfatiée argues that the Rule
7(a)(7) reply only alleges that he may have coethtite DEA to make an allegation against Payne
and that he allegedly met withe DEA regarding a “possible” ca&eFurthermore, Devall avers
that Payne failed to allege that he did anythinfyurtherance of the alledeseizure of her medical
information?® Therefore, Devall asserts that Payne failed to set forth any plausible basis for
holding him liable for any Fourth Amendment vitdten or any act he committed in furtherance of
a conspiracy’

Devall notes that Payne cites Louisiana BediStatute § 40:2532, weh he contends only
bars the release of a law erdement officer's personal informati when there is an internal
investigation of the law enforcemtenfficer for disciplinary purpose$. Devall contends that
Louisiana Revised Statute § 40:258%s not apply to criminal ingggations, ando it does not
create a clearly estadhed right of privacy? Moreover, Devall notethat Article 228 of the
Louisiana Code of Criminal Procedure mand#teselease of “booking information” gathered on
all persons, making booking information a public rec8r@iherefore, Devall contends that there

is no case clearly establishing that release of booking infawmati a law enforcement officer
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charged with a crime violatéds or her right of privacy’

Next, Deval argues that Payne’s claimaiagt him under the FMLA must fail because
Payne did not qualify for the FMLZ&. Devall notes that Payne was on sick leave from September
30, 2013 to April 16, 2014, a ped in excess of 12 weeRSDevall contends that the FMLA only
offers protection for a 12 week periddEven taking Payne’s allegati that Devall expressed his
dissatisfaction with Payne taking medli leave as true, Devall assertattthis does not rise to the
level of an actionable FMLA violatio#f. Moreover, Devall asserthat it was not an FMLA
violation to place Paynon administrative leave the dayesteturned from her FMLA leave
because the 12 week period had expiredranthe was no longer protected under the FMLA.

B. Payne’s Arguments in Opposition to the Motion to Dismiss

In opposition, Payne asserts tlstte has adequately stat@dlaim under Section 1983
against Devall for violating mécourth Amendment right§.Payne contends that Devall contacted
the DEA to report that Payne was doctor shopftriRayne argues that Devall disseminated her
private medical information to others bykieg information from the Human Resources

Department regarding Payne’s medical ctindiand providing ito other officer$? As a result
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of these unfounded accusations, Payne contends that the DEA agents obtained Payne’s medical
information without heconsent or a warrafit.Because Payne had a reasonable expectation of
privacy in her medical information, she argues avall’s actions amount to a violation of her
Fourth Amendment right against unreasonablecbear and seizures, which led to her false
arrest’

Payne notes that for a police chief toliadle under Section 1983, he “must either be
personally involved in the acts causing the deprivatioan individual’s constutional rights, or
there must be a causal connection between an et pblice chief and theonstitutional violation
sought to be redresset?.’Here, Payne contends that Devadrsonally started the investigation
into the alleged doctor shopping, placedraon leave, and ordered her arfédeayne also
contends that Devall violated her privacy by omigthat Payne’s photo and address be publicized
in the presé’ Payne avers that Devall’s motivation foiti@ting the investigation into her “doctor
shopping” was to punish héor taking sick leavé® Upon information andbelief, Payne alleges
that Devall told Gemar to do whatever leed to do, in order to “get rid” of PayfieTherefore,

Payne argues that her rights were violated undealDe"“leadership and pursuant to his orde¥s.”
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Next, Payne asserts that she has stateldim against Devall for violating Louisiana
Revised Statute § 40:2532 by reiegsPayne’s address and photogrépRayne contends that
Louisiana law prohibits releasing the news media a law enéement officer's home address or
photograpl?? Payne argues that she was an active @alfficer when she was arrested and so
Louisiana Revised Statute § 40:2532 baBevall from releasing her informatiGhiMoreover,
Payne notes that other officers have been arresied her arrest in April 2014, and their personal
information was not reported to the préss.

Finally, Payne contends that she hasesitat claim against Devall under the FMLA and
Louisiana Revised Stute § 33:2215(B)(1%. Payne asserts that Ddlvacted as her employer
when he placed her on lea¥’eéShe argues that Devall placed barleave the day she returned to
work, which she contends shows a causal conneogitmeen her leave and ldiscision to retaliate
against he?’ She asserts that the discovery processpmiitiuce further eviehce that her rights
under the FMLA were violated, but she contendd #he has plainly statedclaim that Devall
violated her rights by placing hen administrative leave the day she returned from FMLA |é&ve.

Additionally, Payne contends that Devai$ liable under Louisiana Revised Statute
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§ 33:2214(B)(1), which she argues grants eachployee of the police department of a
municipality 52 weeks of ek leave per calendar yedr.

I1l. Law and Analysis

A. Standard on a Motion to Dismiss

The Federal Rules of Civil Procedure providat an action may be dismissed “for failure
to state a claim upon whicklief can be granted®“To survive a motion to dismiss, a complaint
must contain sufficient factual matter, accepted as toustate a claim for relief that is plausible
on its face.”®! “Factual allegations must be enough tiseaa right to relief above the speculative
level,”®2 and a claim is facially plausible when theiptiff has pled facts that allow the court to
“draw a reasonable inference that the ddémt is liable for the misconduct allegédIf factual
allegations are insufficient to raise a right to fedilbove the speculative level if it is apparent
from the face of the complaintahthere is an “insuperable” b#o relief, the claim must be
dismissed
B. Legal Standard on Qualified Immunity

To plead a Section 1983 claimplaintiff is required to allegéacts demonstrating that: (1)

the defendant violated the Constitution or fedinal and (2) that the defendant was acting under

591d.

80 Fed. R. Civ. P. 12(b)(6).

61 Ashcroft v. Iqbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly650 U.S. 544, 570 (2008)).
62 Twombly 550 U.S. at 556.

631d. at 570.

64 Moore v. Metro. Human Serv. DepNo. 09-6470, 2010 WL 1462224, at * 2 (E.D. La. Apr. 8, 2010)
(Vance, C.J.) (citingones v. Bogk549 U.S. 199, 215 (2007)parbe v. Lappin492 F.3d 325, 328 & n.9 (5th Cir.
2007).



the color of state law while doing §bThe doctrine of qualified imomity protects government
officials “from liability for civil damages indar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable person would have ¥nown.”
Qualified immunity is an “immunity from suitather than a mere defense to liabili#y.In this
manner, “[o]ne of the most salient benefits qufalified immunity is protection from pretrial
discovery, which is costly, time-consuming, and intrusffeOnce a defendant invokes the
defense of qualified immunity, the plaiifiticarries the burden of demonstrating its
inapplicability°

In Saucier v. Katzhe Supreme Court set forth a twatgeamework for analyzing whether
a defendant was entitled qualified immunity’® Part one asks the follomg question: “Taken in
the light most favorable to th@arty asserting the injury, do tli@cts alleged show the officer's
conduct violated a constitutional right?Part two inquires whether tiadlegedly violated right is
“clearly established” in that “ivould be clear to a reasonabfécer that his conduct was unlawful
in the situation he confronted® The Court does not have tddress these two questions

sequentially; it can proceeadth either inquiry first’®

65 See Atteberry v. Nocona Gen. Hog®0 F.3d 245, 252-53 (5th Cir. 2005).
56 Harlow v. Fitzgerald 457 U.S. 800, 818 (1982).

57 Pearson v. Callaharb55 U.S. 223, 237 (2009).

68 Backe v. LeBlan®91 F.3d 645, 648 (5th Cir. 2012).

59 Club Retro, L.L.C. v. Hiltorb68 F.3d 181, 194 (5th Cir. 2009).

70533 U.S. 194 (2001).

11d. at 201.

21d. at 202.

73 See Pearsqrb55 U.S. at 236 (“On reconsidering the procedure requir&hircier we conclude that,
while the sequence set forth there is often appropiiateould no longer be regarded as mandatorse®;also Cutler
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In the context of a motion to dismiss, “a ddtcourt must first ind ‘that the plaintiff's
pleadings assert facts which, if true, woaldercome the defense of qualified immunit{#”
Heightened pleading in qualified immunity caseguiees that plaintiffs “rest their complaint on
more than conclusions alone and pleadrtb@se with precisionnal factual specificity.”® “Thus,

a plaintiff seeking to overcome qualified immunitwust plead specific facts that both allow the
court to draw the reasonable inference that thendant is liable for the harm he has alleged and
that defeat a qualified immunity defense with equal specifiéfty.”

C. Analysis

1. Whether Devall is Entitled to Qudified Immunity on Payne’s Section 1983
Claims

Devall asserts that his “properly assertefbdse of qualified immunity bars relief under
§1983.77 Moreover, Devall contends that Paynes Hailed to allege any Fourth Amendment
violation by Devall’® Devall avers that Payne failed to allébat he did anything in furtherance
of the alleged seizure of her medical informatidmherefore, Devall asserts that Payne has failed

to set forth any plausible basis for holding Hiafle for any Fourth Amendment violation or any

v. Stephen F. Austin State Univ67 F.3d 462, 469 (5th Cir. 2014).
74 Backe 691 F.3d at 648 (quotirgyicks v. Miss. State Emp’'t Sepv&l F.2d 991, 994 (5th Cir. 1995)).

> Nunez v. Simm$41 F.3d 385, 388 (5th Cir. 2003) (citifpyes v. Sazan68 F.3d 158, 161 (5th Cir.
1989)).

6 Backe 691 F.3d at 645.
"Rec. Doc. 65-1 at 3.
81d.
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act he committed in furtherance of a conspifcin opposition, Payne asserts that she has
adequately stated a claim un&saction 1983 against Devall forolating her Fourth Amendment
rights® Payne contends that Devaltrsonally started the invesdiipn into the alleged doctor
shopping, placed Payne on leawad ordered her arr€$t.Payne also argues that Devall
disseminated her private medical informatiorotbers by taking information from the Human
Resources Department regarding Payne’s cagdiondition and providing it to other office¥s.
Payne also contends that Dewabllated her privacy by orderingpat Payne’s photo and address
be publicized in the pre$s.

“Qualified immunity shields government offds from liability when they are acting
within their discretionary authority and their clutt does not violate cleargstablished statutory
or constitutional law of which a reasonable person would have knSwks’statedsupra the
qualified immunity analysis consistétwo inquiries: (1) whether, kan in the light most favorable
to the plaintiffs, the facts alleged show that tfficer’s conduct violated constitutional right;
and, if the plaintiff sufficiently alleges a violatiof a constitutional righ then (2) whether the
right was clearly established at the time of thedant, such that it is “sufficiently clear that a

reasonable official would understand thditat he is doing wlates that right® The Fifth Circuit

801d. at 4.
81 Rec. Doc. 74 at 7.
821d. at 9.
83|d. at 8.
841d. at 9.

8 Gates v. Texas Dep't of Protective & Regulatory Sef37 F.3d 404, 418-19 (5th Cir. 2008) (citing
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)yallace v. County of Comat00 F.3d 284, 289 (5th Cir. 2005)).

8 1d.; Aucoin v. Haney306 F.3d 268, 272 (5th Cir. 2002)).
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has further determined that, if the law was cleastablished, then coursust decide whether the
defendant’s conduct wabjectively reasonabfé.A government official’sconduct is objectively

reasonable when “all reasonable officials in tHedeant’s circumstanceguld have then known

that the conduct violated the ConstitutidA.”

Here, Payne alleges in her complant her Rule 7(a)(7) reply that: (h)March of 2014,
Devall, acting as an anonymous source, contacted the DEA dldbiiersion Division to tell
them that Payne was doctor shopgimthe area of Hammond, Louisiaf#(2) Devall told Gemar
to do whatever he had to do, in order to “get rid” of Payr{8) Devall was heavily involved in
the investigation from the beginningcawas sent all evidence against Payin@) on April 2,
2014, Devall, Gemar, Clesi, and Herrmann, meéhatHammond Police station to discuss Payne
and a possible case against ¥€B) in a verified petition filed istate court Devall stated that he
had spoken with an assistant didtattorney on two occasionand she advised him that the
probable criminal charges agat Payne were prosecutabiég) on April 16, 2014, Devall placed
Payne on administrative leave without the possibdityvorking details and threatened that her

retirement would be takeaway if she were chged with “doctor shopping?* and (7) after

871d.

88d. (citing Hampton v. Oktibbeha County Sheriff De@g80 F.3d 358, 363 (5th Cir. 2007)).
8 Rec. Doc. 1 at 1 19; Rec. Doc. 54 at 1 9.

01d. at T 14.

9l1d. at { 15.

921d. at 7 16.

% Rec. Doc. 1 of 21.

%|d. at T 24; Rec. Doc. 54 at Y 27.
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Payne’s arrest, Devall specifically and directlydered that her photo and home address be
publicized in the pres8.Thus, Payne asserts that Devaliable because he “personally started
the investigation intdhe alleged doctor shopp, placed Ms. Payne deave and ordered her
arrest.®® Payne also contends that Devall violated her privacy rights byimgd@at her “photo
and address be publicized in the préés.”

First, the Court will consider whether 24l is entitled to qualified immunity against
Payne’s allegation that Devall started the itigagion into the allege doctor shopping, placed
Payne on leav&® and ordered her arrest for docstiopping. Commencing with the second prong
of theSaucierframework, in a recent Order granting quatifimmunity to DEA agents Clesi and
Herrmann and Officer Gemar, this Court determitied Payne had nohswn that it was clearly
established that interviewing a doctor regardiggald criminal activity of a patient without a
warrant or the patient’s consent vi@dtthe patient’'sanstitutional right$® Likewise, here the
Court finds that Payne has also not shown that it is a violation of a clearly established right for an
individual to report alleged dtar shopping to the DEA, placiran individual on administrative
leave following an arrest, or order an individual’s arrest based on an investigation that gathered
information from doctors regarding alleged anal activity. Even construing Payne complaint

liberally to allege that Devall “directed” the BEagents to start the investigation, which Payne

9% Rec. Doc. 1 at § 25; Rec. Doc. 54 at T 32.
% Rec. Doc. 74 at 9.
971d.

% To the extent Payne argues that Devall placingoheadministrative leave violated the FMLA that issue
is discussedhfra.

99 Rec. Doc. 104.
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alleges included investigatory techniques thatated her constitutional rights, Payne has not
shown that it was clearly established that ineamng a doctor regarding alleged criminal activity
of a patient without a warrant or the patient’s @nwiolated the patierst’constitutional right&2°
Therefore, Payne has failed to satisfy teeosid prong necessary to ocx@me Devall’'s qualified
immunity defense. Accordingly, the Court finds tiRsvall is entitled taqualified immunity on
Payne’s claim under Section 1983 that Devall begamvestigation agaihder and ordered her
arrest.

The Court also notes that Payne argudseinopposition to Devall’'s motion that Devall
disseminated her private medical informatiorotbers by taking information from the Human
Resources Department regarding Payne’s medmadition and providing it to other officel¥.
However, Payne did not make any such allegatidrer complaint or heRule 7(a)(7) reply. Even
if the Court were to consider this additionBégation, “a plaintiff seeking to overcome qualified
immunity must plead specific fecthat both allow the court toalw the reasonable inference that
the defendant is liable for the harm [s]he hagalitand that defeat a qualified immunity defense
with equal specificity.?? The Court provided Payne with apportunity to file a Rule 7(a)(7)
reply, and she failed to allegeyaspecific facts regarding Devallalleged dissemination of her
private medical information to other officerstire Hammond Police Department. Thus, Payne has
failed to overcome Devall's qualified immunity defense by failing to show either (1) a

constitutional violation or (2) thadhe right was clearly established.

100 |d
101 Rec. Doc. 74 at 8.

102Backe 691 F.3d at 645.
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Second, the Court will consider whether Deisaentitled to qubfied immunity against
Payne’s allegation that Devall vaded her privacy rights by ordeg that her photo and address,
booking information obtained upon Payne’s arrespuidicized in the pres#s noted above, to
plead a Section 1983 claim, a plaintiff is reqdit® allege facts deomstrating that: (1) the
defendant violated the Constitution or federal langl (2) that the defendant was acting under the
color of state law while doing $8° Payne asserts that Devall violated Louisiana Revised Statute
§ 40:2532 when he publicized her booking information to the ptéBsayne does not point to any
federal law that Devall violateid publicizing her booking inforation. Construing her complaint
liberally, it appears that Paya#leges that publicizing her bookingormation generally violated
her right to privacy. However, Pae has not alleged the sourcehef privacy right or how the
publication of an arrestee’s phaind address after an arrest ateld any such right. Thus, Payne
has failed to overcome Devall's qualified imamty defense by showing a violation of her
constitutional rights. MoreoveRayne has not pointdd any clearly established federal law to
show that publication of anrastee’s booking information viokd an individual’s constitutional
rights. The Supreme Court has fduthat it is not a per se cditgtional violation to publicize a
criminal investigation before triaf> Accordingly, the Court finds that Devall is entitled to
qualified immunity on Payne’s claim under Sentil983 that Devall orded that the booking

information obtained following Payne’srast be publicized to the press.

103 See Atteberry430 F.3d at 252-53.
104 Rec. Doc. 74 at 10.

05 35ee, e.g. Skilling v. United States1 U.S. 358, 384 (2010) (quotihgbraska Press Assn. v. Sty@27
U.S. 539, 554 (1976)) (“But ‘pretrial publicity—even pervas adverse publicity—does not inevitably lead to an
unfair trial.™).
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2. Payne’s Section 1983 Conspiracy Claim against Devall

Devall argues that he is entitled to quatifienmunity as to the Section 1983 conspiracy
claim against hint°® Payne argues that she has propdtggad a Section 1983 conspiracy claim
against Devallbecause she has alleged that Devall coedprvith Gemar, Clesi, and Herrmann to
illegally seize Payne’s medical informati&fii.“A conspiracy may be charged under Section 1983
as the legal mechanism throughigéhto impose liability on all othe defendants without regard
to who committed the particular act, but a conspiracy claim is not actionable without an actual
violation of Section 1983'% A defendant is entitled to qualified immunity from a Section 1983
conspiracy claim if he is etited to qualified immunity fronthe underlying Section 1983 clairt.
Accordingly, because the Court fousigprathat Devall is entitled tqualified immunity from the
underlying Section 1983 claims, Dédlvis entitled to qualified irmunity from the Section 1983
conspiracy claim against him.

3. Whether Payne has Stated a Claim under Louisiana Resad Statute § 40:2532

Initially, the Court notes that Dall does not argue that he is entitled to qualified immunity
under state law as to Payne’s state lawntlander Louisiana Revised Statute § 40:2532. “In

evaluating a motion to dismiss a state claim @ngfounds of qualified imomity, federal courts

106 Rec. Doc. 65-1 at 3—4.
107 Rec. Doc. 74 at 5.

108 Hale v. Townley45 F.3d 914, 920 (5th Cir. 1995) (internal citation and quotation omittedjirfgdhat
a Section 1983 claim is not actionable where all the defendant officers are entitled to qualified immunity as to the
underlying Section 1983 claims).

109 See Pfannstiel v. City of Marip818 F.2d 1178, 1187-88 (5th Cir. 19%)rogated on other groungds
Martin v. Thomas973 F.2d 449, 455 (5th Cir. 19938ee also Hill v. City of Seven Poin3d F. App’x 835 (5th Cir.
2002).
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must apply the state’s substiamtlaw of qualified immunity.**° Accordingly, because Devall has
not provided any briefing on Louisiana’s substan law of qualified immunity, the Court will
address whether Payne has statethim under Louisiana state law.

Payne asserts that she has stated a egamst Devall for violing Louisiana Revised
Statute § 40:2532 by releasiRgyne’s address and photograptPayne contends that Louisiana
law prohibits releasing to the news medialaw enforcement officer's home address or
photograpH!? Devall contends that Louisiana Revistdtute § 40:2532 applies only where there
are internal investigations of law endement officers for disciplinary purposgsDevall asserts
that Louisiana Revised Stae § 40:2532 does not applydominal investigations* Moreover,
Devall notes that Article 228 dhe Louisiana Code of Criminal Procedure mandates the release
of “booking information” gathered on all persons, making booking information a public rééord.

Article 228(A) of the Louisiaa Code of Criminal Procedupgovides that “[i]t is the duty
of every peace officer making an arrest . . . prityrtp conduct the person arrested to the nearest
jail or police station and cause him to be book®di'suant to Article 228(B), “[a] person is booked
by an entry, in a book kept for that purpose, showing his name and address, a list of any property
taken from him, the date and time of booking The book and booking information summaries

shall always be open for public inspection.”Jwhnson v. City of Pinevillehe Louisiana Third

10Brown v. Miller, 519 F.3d 231, 239 (5th Cir. 2008).
111 Rec. Doc. 74 at 10.

112]d, (citing La. Rev. Stat. § 40:2532).

113Rec. Doc. 65-1 at 4.

114 Id.

115 |d
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Circuit held that booking information is a pubfiecord subject to disclosure under Louisiana’s
Public Record Act!® Thus, an arrestee’s booking information is not protected from disclosure to
the public under Louisiana law.

However, Payne argues that Louisiana RediStatute 8§ 40:2532 shdwapply to preclude
Devall from releasing her booking information becasise was a police officer at the time of her
arrest. That statute provides:

No person, agency, or department shdkase to the news media, press or any

other public information agency, a laenforcement officer's home address,

photograph, or any information that maydeemed otherwise confidential, without

the express written consent of the lawioecement officer, with respect to an

investigation of the law enforcement officéf.

While Louisiana Revised Statute § 40:2532 suggbstt it applies tall investigations of
law enforcement officers, readj the statute as a whole shothat it applies to information
gathered during administrative viestigations, not criminal ingéigations. Louisiana Revised
Statute 8§ 40:2532 is contained in Chapter 25 of #ilef the Louisiana Resed Statutes. Chapter
25 is titled “Rights of Law Enforcement Officevghile Under Investigation.” Louisiana Revised
Statute § 40:2531(A) provides thdtlhe provisions of this Chapr shall apply only to police
employees . . . who are under investigation w&ithew to possible disciplinary action, demotion,
or dismissal.” Thus, the statute appears to differentiate between criminal and administrative
investigations. Likewise, i@’Hern v. Dep't of Policethe Louisiana SupreenCourt interpreted

Louisiana Revised Statute § 40:2531(B)(#hich provides procedures for conducting

administrative investigations of |ie officers but states that “[oghing in this Paragraph shall

1162008-1234 (La. App. 3 Cir. 4/8/9); 9 So. 3d 313, 316-17.

1171 a. Rev. Stat. § 40:2532.
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limit any investigation of alleged criminal activity:® The Louisiana Supreme Court stated that
“[tIhe plain language of the st#e suggests a criminal investgn is distinct from a civil
administrative investigationt*® Therefore©’Hern further supports the proposition that Louisiana
Revised Statute 8§ 40:2532 applies only to administrative proceedings, not criminal proceedings.

Payne alleges that when she was arrested on April 29, 2014, Devall “specifically and
directly ordered that hgrhoto and home address be publicized in the pté$$herefore, based
on Payne’s own allegations, it is clear that her address and photograph were released in relation to
the criminal investigation against her, not an administrative investigation such that Louisiana
Revised Statute § 40:2532 would protect agdhesrelease of her address and photograph.

Payne relies ofity of Baton Rouge/Pash of East Baton Rouge Capital City Press,
L.L.C1?! There, a newspaper sought Internal Afféigision (“IAD”) file s of the Baton Rouge
Police Departmen? The Louisiana First Circuit determined that the IAD files were subject to
disclosure subject toertain redaction¥® Specifically, the court cohaded that “photographs of
police officers . . . any home addresses, htefephone numbers, socsgcurity numbers, and
drivers’ license numbers . . . and any medicalrmfation” contained in the IAD files was properly

deemed confidential pursuantltouisiana Revise Statute § 40:253%4

11813-1416 (La. 11/8/13); 131 So0.3d 29, 31.

119 |d.

120 Rec. Doc. 1 at 6.

1212007-1088, 2007-1089 (La. App. 1 Cir. 10/10/08); 4 So.3d 807.
122 |d

123|d. at 22.

124 |d
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Capital City Press, L.L.Cis distinguishable from the instant case because it involved
release of Internal Affairs Division files,e. files that were likely obtained in the course of
administrative investigations, not booking infotioa obtained during an arrest in a criminal
investigation. As noted above, the Louisiangpi®@me Court has determined that “a criminal
investigation is distiot from a civil administrative investigation?® Payne does not point to any
caselaw establishing that Louisiana Revised Statute § 40:25Baf&\pn police department from
releasing booking information of police offieerarrested in conngon with a criminal
investigation. Moreover, under Louisiana Code of Crimiadcedure Article 228(B) booking
information is a public record subject tosdiosure under Louisiana’s Public Records &gt.
Accordingly, the Court concludes that Payne hdsddo state a claim against Devall for violating
Louisiana Revised Statute § 40:2532 bieasing Payne’s adelss and photographe. booking
information obtained following her arrest.

4, Whether Payne has Stated a Claim under the FMLA

As an initial matter, the Court notes that Devabsloot argue that he is entitled to qualified
immunity on Payne’s FMLA claim. Moreover, theftRi Circuit has held that a state actor is not
entitled to qualified immunityrom suit in his indvidual capacity under the FMLA because the

employee has a clearly established stayutaght to medical leave under the FMLA.

1250’Hern, 131 So0.3d at 31.

126 Johnson 9 So. 3d at 316—17. The Court notes that Payne’s Rule 7(a)(7) reply alleges that “the Hammond
Fire and Police Civil Service Board found that Chief Devall did violate city policy and the state public information
law. He has since been terminated from his position as Ghitdlice.” Rec. Doc. 54 & However, Payne does not
allege what city policy or state public information law the Hammond Fire and Police Civil Service Board found that
Devall violated. Even if the Hammond Fire and Police Service Board found that Devall violated Louisiana Revised
Statute § 40:2532, the Court would not be bound by that determination without additional information as to the claims
involved or the issues raised during the proceeding.

127Bellow v. LeBlangc550 F. App’x 181, 184 (5th Cir. 2013).
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Accordingly, the Court will address whetHeasyne has stated a claim under the FMLA.

Devall moves the Court to dismiss the EMclaims against him on the ground that
Payne’s complaint alleges that she took $eke from September 30, 2013 to April 16, 2014, a
period in excess of 12 weekd.Devall asserts that it was not BNILA violation to place Payne
on administrative leave the day she returned from her FMLA leave because the 12 week period for
FMLA leave had expired and Paynesaao longer protected under the FME&.In his original
motion to dismiss, which is adopted by referemchis re-urged motion to dismiss, Devall also
argued that Payne had not alleged thawvall was her “employ& under the FMLAYC In
opposition, Payne asserts that Deaalled as her employer when he placed her on administrative
leave.’®' She argues that Devall placed her on letiiéeday she returned to work, which she
contends shows a causal conra@ttietween her leave and his dém to retaliate against her.

Under the FMLA, a covered employer mustidar an eligible employee up to twelve
weeks of unpaid leave if the employee suffemnfra serious health condition that makes the
employee unable to perform the functions of the position of such empldy&€&/tien an eligible
employee returns from FMLA leave, the emplogerst restore the employee to the same position

he or she previously held or to “an equivalgosition with equivalent eployment benefits, pay,

128 Rec. Doc. 65-1 at 5.
1291d. at 5-6.

139Rec. Doc. 47-ht 9.
131 Rec. Doc. 74 at 12.

132 Id

133 Caldwell v. KHOU-TVY No. 16-20408, 2017 WL 892439, at *5 (5th Cir. Mar. 6, 2017) (qudfingt v.
Rapides Healthcare Sys., LLZ77 F.3d 757, 763 (5th Cir. 2001) (quoting 29 U.S.C. § 2612(a)(1Bpgated on
other grounds by Wheat v. FIRar. Juvenile Justice Comm®11 F.3d 702 (5th Cir. 2016)).
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and other terms and conditions of employmé#ftTo protect an employee’s right to take leave,
the FMLA prohibits employers frofiinterfer[ing] with, restrain[ing] or deny[ing] the exercise of
or the attempt to exercise, any right” provided by the'AoAccordingly, the FMLA contains two
distinct provisions. The first prosion “creates substantive rightschuas the right of the employee
to be restored to the same or equivalenttmwsshe held when her leave commenced. The second
provision protects employees from fgton for exercising these right$®

Payne appears to allege tiavall interfered with her fastantive rights under the FMLA
by failing to restore her to theame or equivalent position that she held when her leave
commenced, and that Devall retaliated agahest for exercising her FMLA rights. Devall
contends that it was not an FMLA violation ptace Payne on administrative leave the day she
returned from her FMLA leave because the E2kperiod for FMLA leave had expired and Payne
was no longer protected under the FMEPA As noted above, under the FMLA, a covered
employer must “allow an eligible employee upeelve weeks of unpaid leave if the employee
suffers from ‘a serious health condition. . 13®“If an employee fails to return to work on or

before the date that FMLA leave expirtiss right to reinstatement also expiré€.1f an employee

134 Hunt, 277 F.3d at 763 (citing 29 U.S.C. § 2614(a)(gro v. Indus. Molding Corp167 F.3d 921, 927
(5th Cir. 1999).

135 Caldwell 2017 WL 892439, at *5 (citing 29 U.S.C. § 2615(a)(1)).

136 Silva v. City of Hidalgo, Tex575 F. App’x 419, 424 (5th Cir. 2014) (citingauder v. Metro. Transit
Auth. Of Harris Cnty., Texi46 F.3d 574, 580 (5th Cir. 2006)).

137 Rec. Doc. 65-1 at 5-6.
138 Caldwell 2017 WL 892439, at *5 (quoting 29 U.S.C. § 2612(a)(1)(D)).

139 Hunt, 277 F.3d at 763.
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does not attempt to return to work before BBILA expired, an employer “is no longer under an
express statutory duty to reinstate her tofbemer position or to an equivalent positidf%’

Payne alleges that she took sick eérom September 30, 2013 to April 16, 2G44Payne
alleges that her sick leave exceed@dveeks, but she does not allege what part of this period was
FMLA leave. Moreover, Payne does not allege whethe attempted to return to work before her
FMLA leave expired. Therefore,dlfCourt concludes that Payne hakethto allege sufficient facts
to state a FMLA interference claim against Devall.

Payne also alleges that Devall retaliated against her for taking FMLA leave. To make a
prima facie showing ofetaliation under the FMLA, an empleg must show that: “(1) she was
protected under the FMLA,; (2) she suffered an esltvyemployment decisioand either (3a) that
she was treated less favorably than an emplay®ehad not requestedaee under the FMLA; or
(3b) the adverse decision wasdadecause she took FMLA leavé?The Fifth Circuit has noted
that a plaintiff need not estasih a violation of the substandéiy prescriptive provisions of the
FMLA to allege a retaliation alm because “[tihe FMLA’s agast retaliation is not limited to
periods in which an employee as FMLA leave, buencompasses the employer’'s conduct both
during and after the employee’s FMLA leaVé*Therefore, the fact that an employee exceeds her

12 weeks of FMLA leave before attempting return to work does not preclude an FMLA

140|d. at 764.
11 Rec. Doc. 1 at 4.
142Hunt, 277 F.3d at 768.

1431d. at 768-69.
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retaliation claim‘** Accordingly, Payne would not bprecluded from bringing an FMLA
retaliation claim if her FMLA leave exceeded 12 weeks.

However, to state a valid FMLA retaliation ctaiPayne must also allege that Devall was
her employer for purposes of the FME& Pursuant to the Code of Federal Regulations regarding
the Family and Medical Leave Act, an employer is defined as follows:

[Alny person engaged in commerce ior any industry oractivity affecting

commerce, who employs 50 or more eaygles for each working day during each

of 20 or more calendar workweeks iretleurrent or preceéag calendar year.

Employers covered by FMLA sb include any person actirdijrectly or indirectly,

in the interest of a covered employeatyy of the employees of the employer, any

successor in interest of a covgemployer, and any public agen¢§.

The Fifth Circuit has held that a public empley&ho “acts, directly omdirectly, in the
interest of an employer,” satisfies the defmitiof employer under the FMLA, and therefore, may
be subject to liability in his individual capacity/. The Fifth Circuit has also frequently noted that
the definition of “employer” under the FMLA iwery similar” to the definition of “employer”
under the Fair Labor Standards Act (“FLSA* Thus, the Fifth Circuit has determined that “[t]he
fact that Congress, in draftiige FMLA, chose to make the definition of ‘employer’ materially

identical to that in the FLSMeans that decisions interpretitigg FLSA offer the best guidance

for construing the term ‘employeds it is used in the FMLAM® Accordingly, pursuant to the

1441d.

145 Modica v. Taylor465 F.3d 174, 183 (5th Cir. 2006).
146 29 C.F.R. § 825.104(a).

147 Modica, 465 F.3d at 184.

1819, at 186 (citing 29 U.S.C. § 203(d)).

1491d. (quotingWascura v. Carverl69 F.3d 683, 686 (11th Cir. 1999)).
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Fifth Circuit’s instructions, this Court will looto FLSA’s definition of “employer” as guidance
to determine whether Devall @ “employer” under the FMLA.

Similarly to the FMLA, the FLSA defines d&amployer” as “any person acting directly or
indirectly in the interest of aemployer in relation to an employe®%The Fifth Circuit has held
that FLSA'’s definition of employer is “suffici¢ly broad to encompass ardividual who, though
lacking a possessory interest the ‘employer’ corporabn, effectively dominates its
administration or otherwise acts, las the power to act, on behailfthe corporation vis-a-vis its
employees ! Moreover, to determine if an individuial an employer under the FLSA, the Fifth
Circuit has stated that cougbould consider “whether the alleged employer (1) has the power to
hire and fire the employees, (2) supervised@ndrolled employee workchedules or conditions
of employment, (3) determined the rate andhoétof payment, and (4) maintained employment
records.?>?

In the original complaint?ayne alleges that from “September 30, 2013 to April 16, 2014,
she exercised her sick leave rights,” andApnil 16, 2014, Devall placed her on administrative
leavel®3In the amended complaint, Payne allepes “the Hammond Police Department and the
City of Hammond were, at all psent times, the employers of certain of the named defendants

herein, and vested with the hiring, timig and supervision of their employeé%'Payne also

1901d.; see29 U.S.C. § 203(d).

151 Reich v. Circle C. Investments, In®98 F.2d 324, 329 (5th Cir. 1993) (quotiBgnovan v. Sabine
Irrigation Co., 695 F.2d 190, 196 (5th Cir. 19833ke also Donovan v. Grim Hotel C@47 F.2d 966, 972 (5th Cir.
1984).

S2Watson v. Grave$909 F.2d 1549, 1553 (5th Cir. 1990) (internal citations omitted).
18 Rec. Doc. 1 at 4, 6.

154 Rec. Doc. 3 at 2.
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alleges that “Defendants have violated . e.Family and Medical Leave Act of 1993, 29 U.S.C.
82601, et seq, Louisiana state land City of Hammond General @ars by retaliating against
Plaintiff, invading her privacy, falsely arresgj her, publicizing her photo and address and placing
her on administrative leavé®® In the Rule 7(a)(7) reply, Payne alleges that in October 2013,
because she requested sick leave under the FMhA was required to meet with the City of
Hammond’s director of personnel, Loretta Sewe and the City oHammond’s director of
administration, Pete Panemintat Hammond City Hall**® Payne further alleges that she was
placed on administrative leave the day she retufrmd her FMLA leave, and that Devall’s
actions violated her right to FMLA leav¥’.

Payne asserts that Devall is liable underEMLA as her employer because he placed her
on administrative leav® As statedsupra the Fifth Circuit, in intgoreting FLSA’s substantially
similar definition of “employer,” has determinedatha person can be an “employer” when he or
she “effectively dominates [the g@hoyer corporation’s] administrain” or “has the power to act|]
on behalf of the corporain vis-a-vis its employees® Here, Payne has failed to plausibly allege
that Devall “effectively dominates” the Hammond Police Departmeatsinistration or

otherwise has “the power totaon behalf of the Hammond Police Department to its emploif€es.

1551d. at 3.

156 Rec. Doc. 54 at 2.
571d. at 3, 6.

158 Rec. Doc. 74 at 12.

159 Reich 998 F.2d at 329.

160 Id
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Additionally, as stateduprg the Fifth Circuit has instructetthat courts should consider
whether the alleged employers have “the powehite and fire the employees,” supervise or
control the employee’s “work sctieles or conditions of employment,” determine the “rate and
method of payment,” and maintain employment recétdsikewise, the Supreme Court has
interpreted FLSA'’s “employer” dmition to include persons withmanagerial responsibilities”
and “substantial control ahe terms and conditions of the [employer's] wdfé. However,
Payne’s complaint, her amended complaint, and her Rule 7(a)(7) reply fail to allege that any of
these factors are met, as Payne’s only allegaditimat Devall placed her on administrative leave
the day she returned from FMLA leatfé.It is unclear if Devall had the authority to make the
ultimate decision to deny Plaintiff's rights undiee FMLA. Moreover, Payne has not alleged that
Devall had sufficient managerial responsibiitier control over Payne’s employment at the
Hammond Police Department, rate of pay, or emplaoymexords such that lveuld be considered
an “employer” under the FMLA. Thefore, the Court concludes thaayne has failed to allege
sufficient facts to state a FMLAtadiation claim against Devall.

5. Amendment to Pleadings

Dismissal is a harsh remedy, and the Coucbgnizant of the FiftlCircuit’s instruction
that a motion to dismiss under Rule 12(b)(6) “isw&d with disfavor and is rarely granted&®

Short of granting a motion to dismiss, a courymeant a plaintiff leave to amend his complafit.

%lwatson v. Grave$909 F.2d 1549, 1553 (5th Cir. 1990) (internal citations omitted)
62 pDonovan v. Grim Hotel Cp747 F.2d 966, 97172 (5th Cir. 1984).

163 Rec. Doc. 1 at 6; Rec. Doc. 54 at 3.

164 Beanal v. Freeport-McMoran, Ind97 F.3d 161, 164 (5th Cir. 1999).

165 SeeCarroll v. Fort James Corp 470 F.3d 1171, 1175 (5th Cir. 2006) (“This standard ‘evinces a bias in
favor of granting leave tamend. The policy of the Federal Rulewipermit liberal amendment.™) (quotif@ussouy
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“In deciding whether to grant leave to amend,dfstrict court may consider a variety of factors
in exercising its discretion, including undue delay, bad faith or dilatory motive on the part of the
movant, repeated failures to cure deficiencieamgndments previously allowed, undue prejudice
to the opposing party by virtue aflowance of the amendment, and futility of the amendméht.”
Here, Payne does not explain how amendment could cure the deficiencies in her FMLA claims.
Nevertheless, the Court, in dscretion, will grant Payne leave to amend her FMLA claims by
April 19, 2017, if she can show thatendment will address the issudentified by the Court. If
Payne is unable to do so by the Court’s deadtime Court will dismiss these claims. However,
the Court will not allow Payne to amend her complaint regarding her claim under Louisiana
Revised Statute § 40:2532 as amendment wouldtle. flihe Court also W not allow Payne to
amend her Section 1983 claims against Devall bectbas already grantdelayne leave to file a
Rule 7(a)(7) reply, and further amendment would be futile as the Court has concluded that Devall
is entitled to qualified immuty on the Section 1983 claims.

Moreover, the Court notes thiat her opposition to Devall'motion Payne, for the first
time, contends that Devall is liable underuisiana Revised Statute § 33:2214(B)(1). Louisiana
Revised Statute 8 33:2214(B)(1) provides thatdgh employee of the police departments of the
municipalities covered by this Subpart. shall be entitled to amiven with full pay a sick leave
aggregating not less than fiftwo weeks during any calendar yednen the condions actually
warrant.” In her first amended complaint, Pawtleges that the defendants violated “Louisiana

state law . . . retaliating against Plaintiffyading her privacy, falselgrresting herpublicizing

v. Gulf Coast Inv. Corp660 F.2d 594, 597-98 (5th Cir. 1981)).

166 See Schiller v. Physicians Res. Grp. 1842 F.3d 563, 567 (5th Cir. 2003).
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her photo and address and pfacher on administrative leav&? Nowhere in her complaint does
Payne allege a violation ofduisiana Revised Statute § 33:2B}{). A new claim cannot be
raised in opposition to a motion to dismiss. Howetlee Fifth Circuit has held that “[g]enerally,

a new claim or legal theory rad in response to a dispositiretion should be construed as a
request for leave to amend the complaint, arddiktrict court should determine whether leave
should be granted® Payne presents no argument as to why she should be allowed leave to amend
her complaint to allege a claim under Loarsa Revised Statute 8§ 33:2214(B)(1). However,
because the Court has granted Payne leave tocaher FMLA claim, the Court will also grant
Payne leave to amend her complaint to galea claim under Louisiana Revised Statute

§ 33:2214(B)(1).

IV. Conclusion

For the reasons stated above, Devall t#led to qualified immuity on Payne’s Section
1983 claims. Payne has failed to state a claiainat) Devall under Logiana Revised Statute
§ 40:2532. The Court also concludkat Payne has failed to state a claim pursuant to the FMLA
against Devall. Therefore, the Court is inclinedgtant the motion to dismiss as to this claim.
However, the Court will deny the motion withoutprdice as to this claim and allow Payne until

April 19, 2017, to amend her complaint taethe deficiencies noted, if possible.

167 Rec. Doc. 3 at 3.

168 pierce v. Hearne Ind. Sch. DisB00 F. App’x 194, 200 (5th Cir. 2015) (citiggover v. Hattiesburg Pub.
Sch. Dist. 549 F.3d 985, 989 n. 2 (5th Cir. 2008)).
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IT IS HEREBY ORDERED that Defendant Roddy DeNa “Reurged Motion to
Dismiss®® is GRANTED IN PART AND DENIED IN PART. The motion iSGRANTED to
the extent it seeks dismissal of Payne’s $acti983 claim and her consacy claim. The motion
is DENIED WITHOUT PREJUDICE to the extent it seeks dismissal of Payne’s FMLA claim
and Louisiana Revised St 8§ 33:2214(B)(1) claim.

IT IS FURTHER ORDERED that Payne is granted leave to amend her complaint by
April 19, 2017. If Payne is unable to cure thdiaencies in the complaint by that time, upon
motion by a party, the Court will dismiss Paynefaims pursuant to the FMLA and Louisiana
Revised Statute § 33:22B)(1) against Devall.

NEW ORLEANS, LOUISIANA , this29th day of March, 2017.

UNITED STATES DISTRICT JUDGE

169 Rec. Doc. 65.
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