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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JAMESA.MILLER ET AL. CIVIL ACTION
VERSUS No. 15-1049
MARINE SPILL RESPONSE CORPORATION SECTION |
ET AL.

ORDER AND REASONS

Before the Court ia motiort in liminefiled by defendaniCleanCo Systems, Inc. (“Clean
Co"), to excludeproposedexpert testimonyy Dr. G. Randolph Ric€‘Dr. Rice”) concerning
plaintiff, James Miller'y“Miller”), work-life expectancyndfuture lost earningsMiller opposes
the motion? For the followingeasms,CleanCo’s motion is deferred until trial.

BACKGROUND

Miller filed thislawsuitunder the Jones Act and general maritimve $eekinglamagesor
injuriesthat he allegedlgustainediuring his employment as a seaman onbtdadSRVGULF
COAST RESPONDERa vesselowned andoperated by defendgnMarine Spill Response
Corporation (“MSRC”)? Miller assertshaton April 7, 2014, he suffered a werklated accident
in whicha pressurized hose attachedhe vessel became detached sindck hideft leg, gravely
injuring the leg and other body pagndcausing hinpermanent disabilit§. Miller furtheralleges

that ClearCo was under contract with MSR& the time of the acciderior the supply of

! R. Doc. No. 63.

2 R. Doc. No. 65 CleanCo then filed a reply. R. Doc. No. 68.
3R. Doc. No. 1at 3
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decontamination equipment andkserviceson the vessel andtherefore ClearCo is liable for
damagesesultingfrom the acciden®

For purposes of calculating damagdd|er has retainednexperteconomist, Dr. Rice, to
provide testimony regarding plaintiff's wiclife expectancy and logarningsresulting from his
disability. According to his expert repor. Ricewill testify that Miller, who was 69 years old
at the time of the accident andagrrently 71 years of agéas awork-life expectancyof 3.17
yearsfrom the date of triabased orthe statistical averages provided by tHeS. Department of
Labor’'s Bureau of LabofStatistics! Because plaintiff intends to present evidence that he would
have worked longer than 3.17 yedbds, Rice includesn hisexpertreport lostwage calalations
for a work-life expectancyextending toage 80° CleanrCo moves to excluddérom trial any
testimonyregarding lost earnings beybr8.17 yearson the groundhat other than his own
testimony plaintiff hasoffered no evidence to suppartextended worldife expectancyvhich is
insufficient as a matter of late override the statistical averades

STANDARD OF LAW

Rule 702 of the Federal Rules of Evidence governs the admigsdfilexpert witness
testimony. SeeDaubert v. Merrell Dow Pharms., In&609 U.S. 579, 588 (1993)nited States v.
Hitt, 473 F.3d 146, 148 (5th Cir. 2006). Rule 702 provides:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or educabn may testify in the form of an opinion or otherwise if:

5R. Doc. No. 26at 2
®R. Doc. No. 63-2.
’1d. at 1-2.

81d.
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(a) the expert’s scientific, technical, or other specialized knowledge wpllthe
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) theexpert has reliably applied the principles and methods to the facts of the
case.

“To qualify as an expert, ‘the withess must have such knowledge or experience in [his]
field or calling as to make it appear that his opinion or inference will probabthetier in his
search for truth.”United States v. Hick889 F.3d 514, 524 (5th Cir. 2004) (quotlogited States
v. Bourgeois950 F.2d 980, 987 (5th Cir. 1992Additionally, Rule 702 states that an expert may
be qualified based on “knowledge, skill, experience, training, or educatiticks 389 F.3d at
524;see also Kumho Tire Co., Ltd. v. Carmich&26 U.S. 137, 147 (1999) (discussing withesses
whose expertise is based purely on experieri@efistrict court should riise to allow an expert
witness to testify if it finds that the witness is not qualified to testify in a partigeldrdr on a
given subject.”"Huss v. Gayderb71 F.3d 442, 452 (5th Cir. 2009) (quotivjson v. Woodsl63
F.3d 935, 937 (5th Cir. 1999) However, “Rule 702 does not mandate that an expert be highly
qualified in ordeto testify about a given issu®ifferences in expertise bear chiefly on the weight
to be assigned to the testimony by the trier of fact, sadmissibility.” 1d.; seeDaubert 509
U.S. at 596.

The U.S. Supreme Court’s decisionDaubert“provides the analytical framework for
determining whether expert testimony is admissible under Rule Rigitone v. Biomatrix, Ing.

288 F.3d 239, 243 (5th Cir. 2002B0th sciatific and nonscientific expert testimony is subject to

the Daubert framework, which requires trial courts to make a preliminary assessment to



“determine whether the expert testimony is both reliable and relev@atleson v. Tex. Dep't of
Criminal Justce 393 F.3d 577, 584 (5th Cir. 2004ge Kumho Tire526 U.S. at 147.

A number of nonexclusive factors may be relevant to the reliability inqoelding: (1)
whether the technique has been tested, (2) whether the technique has been subjectexVievpe
and publication, (3) the potential error rate, (4) the existence and maintenanemdafrds
controlling the technique’s operation, and (5) whether the technique is genecalbyeatcin the
relevant scientific communityBurleson 393 F.3d at 584.The reliability inquiry must remain
flexible, however, as “not eveaubertfactor will be applicable in every situation; and a court
has discretion to considerhatr factors it deems relevantGuy v. Crown Equip. Corp394 F.3d
320, 325 (5th Cir. 2004¥ee Runnels v. Tex. Children’s Hosp. Select,RlI&A F. App’x 377, 381
(5th Cir. 2006) (“[A] trial judge has ‘considerable leeway’ in determining ‘hovesban expert’s
reliability.”). “Both the determination of reliability itself and the fas taken into account are
left to the discretion of the district court consistent with its gatekeepiayibn under [Rule] 702.”
Munoz v. Orr 200 F.3d 291, 301 (5th Cir. 2000).

ANALYSIS

CleanCo does notchallengeDr. Rice’s qualificationsto provideexperttestimony, nor
does it dispute using3.17 year worlife expectancyas a basifor calculatingplaintiff's future
lost earnings® Instead, Cleat€o movesonly to excludeDr. Rice’scalculationf plaintiff’'s lost

wagesbeyondhe staistical average, allegintpat anytestimonyto thateffect wouldbe unreliable

1°R. Doc. No. 63at 2



asplaintiff doesnot proffer sufficientevidence that he would be capable of working for a longer
time period*!

In Culver v. Slater Boat CpotheU.S.Fifth Circuit Court of Appealset forth theecognized
methodologyfor calculatingfuture lostearningsin maritime cases.722 F.2d 114 (5th Cir.
1983)(en banc). The fourstep processutlined inCulverrequires (1) estimation of the loss of
work life resulting from the plaintiff's injury; (2) calculation of the plaintiff's lost ine® stream;

(3) computation of the total amount of damages; and (4) discounting the total amount teits pre
value. Id. at 117. Wherapplying this methodology, “[courtshust remember that the ultimate
total damage figure awarded is the sum of a series of predictions, nameicbf involves
mathematical certainty, and that it is the reasonableness of the ultimate figisedhHy in issue

in such a case as thisld. at 121. The Court further notes thaftjhe paramount concern of a
court awarding damages for lost future earnings is to provide the victim with af snaney that
will, in fact, replace the money that he would have earntdl.at 120.

The first step of th&€ulver process is at issue here. With regard to that shepFifth
Circuit has establishethat worklife expectancy in maritimenjury suits should beetermined
usingstatistical averages the dsence of evidencgupportinga deviation. Madore v. hgram
Tank Ships, In¢.732 F.2d 475, 478 (5th Cir. 1984)s the Court explainesh Madore “Such an
average is not conclusive. It may be shown by evidence that a particular persotuebghiiis
health or occupation or other factors, is likelyite and work a longeor slorter, period than the
average. Absent such evidence, however, computations should be based on the statistical

averagé. Id.; see also Randolph v. Lagig§86 F.2d 964, 968 (5th Cir. 1990) (same).

11 R. Doc. No. 63-1at 56.



“Self-serving” testimonyoy theplaintiff that he “intended” to work beyond the statistical
normis insufficientby itselfto demonstrate by a preponderance of the evidence that the plaintiff
is likely to live and work longer than the averagg&eeNaquin v. Elevating Boats, LLGlo. 10
4320, 2012 WL 1664257, at *6 (E.D. La. May 11, 2012) (Barbier, J.) (ditamgbert v. Teco
Barge Linge No. 06—2390, 2007 WL 2461681, at *3 (E.D. La. Aug. 23, 2007)Balto v. Shore
Const.,L.L.C, for example, the Fifth Circuit observed:

[The plaintiff]’'s economist did not provide any reason to believe [thejtwould

continue to work past his sistical worklife expectancy. The only relevant

evidencethe plaintiff] presented at trial was his testimony that he plans t& wo

“[a]s long as | can retireWhatever the retirement age is.” This scant evidence was

not enough to show thfte] “by virtue of his health or occupation or other factors,

is likely to live and work a longer, or shorter, period than the averageadore

732 F.2d at 478.

801 F.3d 465, 475 (5th Cir. 201%Accordingly, expert testimony predicatexhly on the plaintiff's
mere subjective belief or unsupported speculation regarding future lost earhowgd be
excluded.Lewis v. Seacor Marine, IndNo. 02116, 2002 WL 34359733, at *2 (E.D. La. Oct. 23,
2002) (Engelhardt, J.;ambert, 2007 WL 2461681, at *3.

On the other hand, calculations of future lost earnings beyond the average may pooce
trial wherethe plaintiff expresses an intention to introdeoéableevidence at trial and where the
record might conceivably support the introduction of such evider@8seNaquin 2012 WL
1664257, at *6 In the present case, adNaquin(another case in which Dr. Rice was the plaintiff's
expert) Dr. Rice has calculateldst wages for a workfe expectancy beyond the statistical
averagein the event that théactfinder concludes that Miller's workife likely would have

exceeded that average. He doespwsonallyopine that Miller's worklife expectancy likely

would have surpassed 3.17 years from the date of trial, and-Cleamngues that Milletherefore



“has no reliable or admissible evidence that he would have worked for a longer peinoel 6f t
Neverthelesshased upon the record beforethis Court cannot definitively statbat there is no
chance Miler will be able to introductial evidence regardingis health, occupation, or other
factorsthat would support a jury finding that heasstatistical outlieandthat he is, therefore,
entitled to beyondwerage lost eamgs

As Miller argues in his briefne worked until retirement age in the menhaden industry
at which point he began drawing social security. Despite his receipt of those benefits, he
continuedto work as a selffaployed oyster fishermabefore workingfor MSRC Before the
accident Miller was allegedlyin excellent healttand he had obtained a job that he enjoyed
which required only medium exertional demand. In addition, there is evidence that only
shortly before the accidenMiller had obtained additional training, expanded the scope of his
U.S. Coast Guard license, astdrteda rew job working for MSRC

Plaintiff's proposed vocational rehabilitation expert, Thomas Meunier, LP@dstahis
expert report that “Mr. Miller presented in a very positive fashion [tuad plaintiff] appeared to
be a very motivated individual with a vestrong work ethic. His personnel records reflect above
avelge evaluations by his employewfith a number of certificates of training documented in the

file.” 4

12R. Doc. No. 63-1, at 6.

13 Plaintiff further argues that “[t]hjob [working for MSRC] was a perfect retirement joMlr.

Miller worked close to his house, and he was home every afternoon and on wedksatisfied

his need to keep busy without the rigors isfdareer as a pogey fisherman. Even at the age of 68
(at the time of the accident), the notion that Mr. Miller would continue to work suchaadieg,

yet low-impact job well into his seventies and poteiahto his eighties is not unreasonable.

R. Doc. No. 65, at 4.

14 R. Doc. No. 65-1, at 2.



In short, Miller argues that he was not a typicaly@@rold. While this Court does not
now hold that this evidence is sufficient to suppofinding that Miller's worklife probably would
have exceeded the statistical average, neither is the Court prepared to reject théitypossib
outright. Assuming it is not based merely upon “sefvdng evidence of plaintiff's
own intentionsregardingretirementand that a proper evidentiary foundatioresgablished at
trial, Dr. Ricewill be permitted to testify regardinililler's future lost wages beyond eh
average workife expectancy and CledDo may cross examine Dr. Rice with respect to this
issue. CONCLUSION

For the foregoing reasons,

IT ISORDERED thatdefendant’s motion in limine to exclu®e. Rice’sexperttestimony

is DEFERRED UNTIL TRIAL.

New Orleans, Louisiana, July 25, 2016.
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