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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

NAUTIMILL S.A. CIVIL ACTION
VERSUS NO: 151065
LEGACY MARINE SECTION: R(5)

TRANSPORTATION, LLC

ORDER AND REASONS

Defendant Legacy Marine Transportation, LLC moves summary
judgment on all of plaintiff Naumill S.A’s claims and, separately, for
summaryjudgment on all of DaviHasselman and International Marine
Sales and Export, LLC’s counterclairAs:or thefollowing reasonsthe Court

deniesin part and grants in pabtoth motions.

l. BACKGROUND

This dispute arises out of Nautimill S.A.'s purckasf the pushboat
M/V LEGACY SERVER from Legacy MarineTransportation, LLC a
Louisiana LLC,in April 20143 Nautimill alleges that Legacy misled

Nautimill and Nautimill's Florida agent David Hasselman about the
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condition of theLegacy Servebefore the purchase Specifically, Nautimill
assertsthat Legacyportrayed thevesselas a new 2,000 horsepower
pushboaf In reality, the vessels two engines produce betw&200 and
1,600 horsepowefand both engines, along with one of the two prarsli
are remanufactured. In addition, Nautimill alleges that the engines are
mismatchedn thatthey do not produce identical horsepovweNautimill
brings claims fofraudulent and negligent misrepresentation, brezdhe
warranty against redhibitory defects, breach of Wearanty of fitness for
ordinary use, and breach of contract.

In response to Nautimill'slaims, Legacy filed a third party complaint
against Hasselman and his Florida company InteomafiMarine Sales and
Export, LLC (IMSE), seeking indemnity and damadeésHasselman and
IMSE have filed counterclaims against Legacy, alleging thaggacy's
misrepresentations regarding the vessel caused Haasahd IMSE to lose

a portion of theircommission on the salé. Hasselmanand IMSE also
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counterclaim for damage allegedly sustained to haoboat transported by
Legacy??

A. Factual Background

Nautimill is a Uruguayan corporatiom the business o$huttling
barges between portsnahe Uruguay and Parana Rivé#sin 2013, the
companywas in the market for an additional pushboat. Astfits search,
Nautimill contacted Hasselmaan experienced vessel brokéccording to
Hasselman, Ruben Varela, the president of Nautimslpecified to
Hasselman that he was looking for a newbnstructed, 00 horsepower
pushboat4

On November 14, 2013, Hasselmaacting asNautimills agent—
emailedVarelawith detailsabouttheLegacy Servet> The wessel was offered
for sale by Legacyand had been constructed B&R Boats an “affiliated
entity” of Legacy® Hasselman'smail describedhe wesselas a “BRAND
NEW Tug”with “Twin Cat[erpillar] 3412[engines]rated 1,000 Hp eachit
furtherstated that theessehad been usednly for “Sea Trail[sic.] hours (8

hours time)” and came with a “1 Year Warranty ohegjuipment and the

12 Id.
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Hull, Deck, and Paint Work The email listed a puhase price of
“$2,200,000.00 USD FIRM?®

In February2014, Hasselman andwo Uruguayan naval officers,
CaptainJorge Perefastroand Edgardo Costa, travelled Louisianato
inspect anothemoat® While the officers were inspecting that vessel
Hasselmanarranged an impromptu viewing tiie LegacyServer20 The
parties agree that the Uruguayan officers visitb@ engine rom and
travelled some distance aboatide \essel, but dispute wether this visit
constituted a fulfinspection” and “sea trial?* During this visit, Captain
Perez Castro observed a dial which indicated thgneas had been used for
a total of 10 hour$? Robert Boudreaux,memberof Legacy23accompanied
the three men during thetrip aboard the &ssep4

In April 2014, Nautimillbought the_egacy Servefrom Legacy for $2.1
million.2> Hasselman and his compahyMSE brokered the purchasen

behalf of Nautimill26 As part of the sale, Nautimill and Legacy execuéed

17 R. Doc. 652 at 1.

18 Id.

19 R. Doc. 494 14-15.

20 R. Doc. 492 at 2; R. Doc. 6809 at 3.

21 CompareR. Doc. 492 at 2andR. Doc. 6519 at 3.
22 R. Doc. 675 at 1718.

23 R. Doc. 495 at 1.

24 SeeR. Doc. 654 at 27; R. Doc. 68 at 910.
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“Vessel Purchase Agreemertt." The Agreement states that “[t]hesszl (s)
and all her tackle apparel, gear, machinery, eg@iptrand furnishings are
sold AS IS, WHERE IS, without warranties of merchaility or fitness for
any particular use”and that “the buyer hereby pte¢he vessel (s) on an AS
IS, WHERE IS BASIS'22 The Agreement alsdists under “Terms and
Conditions”that “Main engine(s) and Generator to be in properking
condition” and that“Buyer or their representatives have had previous
inspect and sea trial of the vessel and founditafle to their needs?? The
Agreement provides no details gagling the age or power of thessel’s
engines’® The parties also completed a U.S. Coast Gudltafsale, which
states: “EQUIPMENT  WARRANTIED BY THE  VARIOUS
MANUFACTURERS.3!

The Legacy Servearrived in Uruguayn or about May 25, 2014 and
began service as a pushboat in J2W432 In January2015, attorneys for
Nautimill complained tolLegacy that the \essel'stwo propellers were

different sizes and that the engines weriematchedused rather than new,

27 R. Doc. 495 at 813.

28 Id. at 9.
29 Id.
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and produced roughly 1,200 horsepower rather than 2,800 his suit

followed on April 2, 201534

. LEGAL STANDARD

Summary judgment is warranted when “the movant shtivat there
IS no genuine dispute as to any material fact daraglrhovant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. §6é&e als®elotex Corp. v.
Catrett, 477 U.S. 317, 3223 (1986) Little v. Liquid Air Corp, 37 F.3d 1069,
1075 (5th Cir. 1994). When assessing whether putes as to any material
fact exists, the Court considers “all of the evideimn the record but refrain|[s]
from making credibility determinations or weighitige evidence.”Delta &
Pine Land Co. v. Nationwide Agribusiness Ins.,G30 F.3d 395, 39®9
(5th Cir. 2008). All reasonable inferences are warain favor of the
nonmoving party, but “unsupported allegations ofidafvits setting forth
‘ultimate or conclusory facts and conclusions a¥lare insufficient to either
support or defeat a motion for summary judgmen®&alindo v. Precision
Am. Corp, 754 F.2d 1212, 1216 (5th Cir. 198%ge also Little37 F.3d at

1075. “No genuine dispute of fact existshktrecord taken as a whole could

33 R. Doc. 495 at 18.
34 R. Doc. 1.



not lead a rational trier of fact to find for themmoving party.” EEOC v.
Simbaki, Ltd.767 F.3d 475, 481 (5th Cir. 2014).

If the dispositive issue is one on which the movpegty will bear the
burden of proof at tal, the moving party “must come forward with eviaden
which would entitle it to a directed verdict if thevidence went
uncontroverted at trial.Intl Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257,
1264-65 (5th Cir. 1991). The nonmoving party can tlierieat the motion by
either countering with evidence sufficient to demstmate the existence of a
genuine dispute of material fact, or “showing ththte moving party's
evidence is so sheer that it may not persuade ¢asanable faelinder to
return a vedict in favor of the moving party.fd. at 1265.

If the dispositive issue is one on which the nonmgwarty will bear
the burden of proof at trial, the moving party msatisfy its burden by
merely pointing out that the evidence in the recasdinsuficient with
respect to an essential element of the nonmovintyjgaclaim. See Celotex
477 U.S. at 325. The burden then shifts to themowing party, who must,
by submitting or referring to evidence, set outdpe facts showing that a
genuine issue existsSee idat 324. The nonmovant may not rest upon the
pleadings, but must identify specific facts thataddish a genuine issue for
trial. See, e.g., id Little, 37 F.3d at 1075 (“Rule 5@ andatedhe entry of

summary judgment, after adequate time for discoweng upon motion,
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against a party who fails to make a showing sudfiti to establish the
existence of an element essential to that paragecand on which that party

will bear the burdemf proof at trial.” (quotingCelotex 477 U.S. at 322)).

[1I. DISCUSSION

A. Choice of Law

All parties briefed this motion pursuant to Louis&alaw. The Vessel
Purchase Agreemens not a maritime contractsee Gulf Coast Shell &
Aggregate LP v. Newlii623 F.3d 235, 240 (5th Cir. 20109C] ontracts for
the construction or sale of a vessel are not nradtcontracts), andstate
law would thereforeordinarily apply. The agreement, howevesgontains a
choice of law provision whicktates that itshallbe construed in accordance
with General Maritime Laws of the US as supplemenlg Louisiana State
laws . .. .35 No party cited this provision in its summary judgmériefing

“It is well established that parties generally @acund by the theory of
law they argue in the district court, absent some nemtifnjustice.” Am.
Int’l Trading Corp. v. Petroleos Mexicand35 F.2d 536, 540 (5th Cir. 1987)
(internal quotations omitted). Manifest injusticexists in extreme

circumstancesAnd requires moréhan a mere showing “that application of

35 R. Doc. 495 at 10.



another jurisdictiors law would yield a different resultId.; see also
Sampsonv. GATX Corp,.547 F. Appx 369, 377 (5th Cir. 2013noting that
the parties “havan obligation to call the applicability ohatherstates law
to the courts attention intime to be properly consideréyl. Because there
has been no showing of manifest injustice, thisi€omeed not consider the
effect of the choice of law provisiorand may apply Louisiana law to all
claims at issuén this caseSee e.gGoldmanSachs Bank USA v. Moreno
No. 152018, 2016 WL 3040450, at *2.13 (W.D. La. May 24, 2016)
(applying Louisiana law, despite “some questiontasthe body of law
governing this mattet where parties briefed pursuant to Loaisa law;
Preisv. New England Life Ins. CiNo. 07582, 2009 WL 1530994, at 1.1
(W.D. La. May 28, 2009)(applying Louisiana law where both parties
“rel[ied] upon Louisiana law for their argumefjts] & D Aircraft Sales, LLC
v. ContfIns. Co, N0.03-0007 2004 WL 2389445, at *5 (N.D. Tex. Oct. 26,
2004)(“Because the parties appear to agree that Texashauld apply, and
because there is no showing that manifest injustorld otherwise result,
the Court willapply Texas law to thesuegresented in the partiesimmary
judgment papery.

B. Nautimill’'s Fraudulent Misrepresentation Claim

Legacy challenges Nautimill's frawdent misrepresentatioclaim on

two fronts. First, it attacks the plausibility ofaNtimill's allegation that
9



Boudreauxrepresente the LegacyServeis engines as 1,000 horsepower
each. Second, Legacy argues that Nautimill co@ddehdeternrmed the true
condition of the vessel “without difficulty, incoewnience, or special skill”
and that the fraud claim therefore failader Louisiana Civil Code article
1954. Disputed factual issues preclude both arguments.

Under Louisiand Civil Code ‘[flraud is a misrepresentation or a
suppression of the truth made with the intentioihei to obtain an unjust
advantage for one partyr to cause a loss or inconvenience to the other.
Fraud may also result from silence or inactiohd. Civ.Code art1953. In
the context of contract of salej[t]he elements of an action for fraud are:
(1) a misrepresentation, suppression,oonission of true information; (2)
the intent to obtain an unjust advantage or to ealaanage or inconvenience
to another; and (3) the error induced by a fraudtulgct must relate to a
circumstance subattially influencing the victim’s consent to (a cauof)
the contract.” Jones v. Wells Fargo Bank, N,A26 F. Appx 500, 50405
(5th Cir. 2015) (quotinghelton v. Standard/ 700 Assoc®8 So.2d 60, 64
(La. 2001). Fraud, however, does not vitiate consent when the party
against whom the fraud wasrdcted could have ascertained the truth
without difficulty, inconvenience, or special sKillLa. Civ. Code art.1954.

As the Fifth Circuit holds, ismmary judgmentis rarely proper in fraud cases

because the intent required to establish fraudfestual questionuniquely
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within the realm of the trier of fact because itdsspends upothe credibility
of witnesses. Rimade Ltd. v. Hubbard Enters., In8388 F.3d 138, 144 (5th
Cir. 2004)(quotingBeijing Metals & Minerals v. Amer. Bus. CtA93F.2d
1178, 1185 (5th Cir. 1993)).

With regard to Legacys first argument, wWether Legacy
misrepresented the horsepower and afjehe Legacy Serves engine is
plainly a disputed question of fact.egacy impliedly concedes this point in
its briefing when it argues that “[b]esides thetestimony of Mr. Hasselman

., Nautimill does not have a shred of evidertoe support [the
misrepresentation] claims$® In his deposition, Hasselman statesgith
varying certainty and specifigi—that Legacyrepresented the egsel’s
engines as 2,000 horsepower several timEegst, Hasselman aims that
Legacy portrayed theessel as having 2,000 horsepowdren he initially
initial calledto inquire about a pushbo&t.Second, Hasselman alleges that
Legacy—through either its principal Robert Boudreaux ibs employee
Jessicajprovided Hasselman with the specifications that dmeailed to

Nautimill in November 20138 Thes specifications described thessel as

36 R. Doc. 493 at 10. This statement ignores, of course, the
testimony of Captain Perez Castro.

37 SeeR. Doc. 651 at 6, 39 (“lW]hen | asked about a boat, | said, *
need something 2,000 horsepower.” They offeredimeeLEGACY
SERVER. Q: On the Phone? A:limagine that wassftlst time, yes.”)

38 Id. at 2-3 (“Q: ... where did you get . . . the sg@ations of the
11



“BRAND NEW”and the engines as rated at 1,000 lepswver eachk? Third,
Hasselman states that Robert Boudreaux confirmatttie engines totaled
2,000 horsepower during the February 2014 viewingrfgrmed by
Hasselman and the Uruguayan naval officerddasselman maintains that
he was never told that tlemgines were rebuilt rather than néwWdasselman
further stategshat, had he known the true age and power of thgnes, he
would not have recommended tidautimill purchase theessek?

Captain Jose Perez Castro, one of the Uruguayaalrodficers hat
viewed the essel on behalf of Nautimill, partially corroboratdasselman’s
account. Although they differ as to who asked abttwe engines, Captain
Perez Castro alleges that Boudreaux stated duhegNovember viewing

that each engine produced 1,000 horsepd\er.

vessel? A: | wouldhave gotten it from Jessica apoMm Robert. And since |
had very little communication with Robert in wrignlI’'m assuming it was
from Jessica. Q: In writing? A:limagine so. Mofit | got was from
Jessica or from inspection. | mean, there’s vg@mcsic details in here,
transmissions, engines, fuel capacity. All of timformation had to come
from somebody. | didnt pullit out of thin air.”)

39 R. Doc. 652 at 1.

40 R. Doc. 651 at 10, 3435 (“[One of tke Uruguayan naval officers
a]Jsked, you know, The horsepower is 1,000 horsegrosach?’| dont
know if he said 2,000 or 1,000 horsepower. And thawyl, yes.” Q: Who is
they? A:the Uruguayan naval officer. Q: Youidahey’ said yes. A:

Robert aml whoever wastanding there. Robert said yes’. . ..").
41 |d. at 18.
42 |d. at 24.

43 R. Doc. 675 at 1214.
12



This testimony is sufficient to raise a fact issa® to Legacy’s pre
purchase misrepresentationsegacys challenge to the plausibility of
Nautimill's allegationssimply asksthis Court to weigh the evidence and
decidethat Nautimill's witnesseslack credibility Such an evaluation is
improper at the summary judgment stagE=OC v. Chevron Phillips Chem.
Co., 570 F.3d 606, 612 n.3 (5th Ci2009) (noting the welkstablished
prohibition against a district court making crediilyi determinations or
weighing evidence in ruling on summary judgmeritggacys first argument
regarding the fraud claitherefore falils.

Legacy also argues thaautimill could have determed the true
condition of the vessel “without difficulty, incoewnience,or special skill”
and that Natimill's fraud claim therefore fa$ under article 1954. In
support, legacy aversthat had Nautimill researched thengine serial
numbers, it could have easily discovered that tiveye neither new, nor
capable of producind,000 horsepowett Legacy argues that the engine
model number which was provided to Hasselmamevealedthe true
horsepower rating and that the model had beenodytroduction since
200845 Legacy also points to Hasselman’s testimony that a person

perfaoming an inspection of a boat should investigatgiea serial numbers

44 R. Doc. 493 at 1415.

45 Id. at 15.
13



as “part oftheir due diligenceas wellaHasselman’s admission that Legacy
sent him engine serial numbers, for the purposeoafrcing replacement
parts, before the salet® Legacy dso highlights Captain Perez Castso
admissionthat had he performed a “complete inspectiai”the Legacy
Server,he would have “noted the difference in the two em®g and the
difference in the two propellerg” Finally, Legacycontendsthat both
Hasselmarmand Nautimill are sophisticated parties with sigrafitmarine
expertisess

In responseNautimill points tothe testimonyf Hasselman and its
expert Norman Dufor, who both state that th&eshlypaintedengines
appeared new from the outsiéd®eDufour furthermaintainghat theengines
would have to be partially disassembléd determne they had been
reconditioned? and he disputes Legacy’s suggestion that a marine expert
would know the engines were used just by lookinghet model numbet!
With regard to the serial numbers, Nautimill points Boudreaux’s

admission that thport engine serial numbés “not a goodhumber,’in that

46 R. Doc. 494 at 20.

a7 R. Doc. 672 at 3 (citing R. Doc. 6b at 17).

48 R. Doc. 493 at 13.

49 R.Doc. 6517 at 1; R. Doc. 68 at 34.Captain PereZastro also
testified that the @ssel “seem[ed] to be a new boat.” R. Doc56at 17.

50 R. Doc. 6517 at 1.

51 |d. at 6.
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it does not correspond to the engine on which istampecd? Finally,
Nautimill asserts that itperceivedneed to inspedhe \esselcarefullywas
reasonably reduced by Leg&cyepeated confirmations of the engines’
horsepower and portrayafthe vessel asbrand new.

The parties’ disputen this point is largela disagreement regarding
the level of diligence required by article 195Bwo recent Fifth Circuit cases
are instructive In Jones v. Wells Fargo Bank, N,826 F. Appx 500 (5th
Cir. 2015) a homebuyer sued the bank that sold her a preiydareclosed
property alleging fraud and redhibitory defecAs part of the salethe
homebuyer signed a mold disclosure thadVised that mold and/or other
microscopic organisms may exist at the propeatyd “put Buyers on notice
to conduct their own dueiligence regarding this matter using appropriate,
qualified experts. Id. at 503. After the purchase, the homebuyer discovered
thather newhome hadextensive mold damag&hich had been concealed

by cosmetic repairs Id. at 502. The District Courtdismissed the

52 R. Doc. 654 at 25. There are multiple conflicting accounts o
thestate othelLegacy Serves engine serial numbers. Hasselman
maintains that the engines have no serial numbtead.aR. Doc. 651 at 27.
Norman Dufour, Nautimill’s expert, states that fh@t engine number
cannot be retrieved because it has been partiafiliterated.” R. Doc. 65
17 at 6. Finally, a report from a Uruguayan Catdapengine technician
finds that one of the engines’serial numbers ceponds to an electronic
motor, and therefore clearly does not match thealiengine it is stamped

on. R. Doc. 6518 at 4.
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homeowner’s fraud claimdinding that “the Mold Disclosure and Release
should have at least caused Plaintiff to invesegahereby allomg her to
ascertain the trutlwithout difficulty, inconvenience, or special skilL.Jones
v. Wells Fago Bank, N.A.No. 132513, 2014 WL 2118036, at *4 (W.D. La.
May 20, 2014) The Fifth Circuit reversed. It held that the homeowner
‘could not have ascertained the truth without difficultgconvenience, or
special skillbecause the mold was within the walls and had hbectively
concealed by Wells FargoJones626 F. Appx at 505.

In Petrohawk Properties, L.P.v. Chesapeake Louisidn@, 689 F.3d
380 (5th Cir. 2012) the Fifth Circuit upheld the trial court’s findgrof fraud
in the procuremendf a mineral leaseThe fraudulent misrepresentation at
iIssue toncerned the legal effect of recordation on thiedity of a mineral
lease” 1d. at 390. Defendants argued thdhe lessor could easily have
ascertainedhe true rule and the fraud clainwas therefore precluded by
article 1954.1d. The court ejected this argument because lessor'sdnly
likely avenue to uncovering thteuth was by consulting a knowledgeable
attorney—which would have entailed difficulty and inconvenae” Id. at
390-91. The court explained that “{wlhea fraudulent misrepreséation
can be easily uncoverethe complaining party will be expected to exercise
this minimum amount of diligencddowever, whenuncovering the truth

requiresdamiliarity with peculiartechnicalities, which calls for a special skill,
16



the complaining partgannot be blamed for lack of diligenteld. at 390
(internal quotations omitted)The court also noted thainh determining the
diligence of the complaining partysubjective aspectsuch as a party’
business experience or professional cayacust be taken into accoufitld.
(internal quotations and modifications omitted).

Here there is at least a factual issue as to whdtiecondition of the
Legacy Servecould have been determined without difficulty, ime@nience
or special skill. Nautimill's withnessegestified thatvisual inspectios of the
engines did not reveal thalheywere reconditioned, and thattermining
the truth would have required ‘[sJom@mount of disassembling” of the
engines®s Further, esearching thengineserialor model numbersiike the
legal research at issue iRetrohawk-also required both skill and
“familiarity with peculiar technicalities Petrohawk 689 F.3d at 390.
Fortifying this inference is evidence thdahe serial numbers did not
meaningfully correspond with theassel's enginesFinally, it appeargo be
undisputed that determining that one of the prasliwasreconditioned
would have required placing theessel indrydock, and that such an

operation is costly and timeonsuming4

53 R. Doc. 6517 at 1.

54 SeeR. Doc. 675 at 67.
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AlthoughLegacyrelies on the business experience of Nautimill #ésd
agent Hasselman and their opportunity to inspeetudssel, that evidence
does not negate the fact issues concermihgther discovery of the vessel's
condition entailed inconvenience and difficulty,danequired special skill.
Legacy is not entitled to summary judgment on rguanent that Nautimill’s
fraud claim fails under 1954.

To resist this conclusion, Legacye#Sm oothie King Franchises, Inc.
v. Southside Smoothie & Nutrition Ctr., Inklo. 1-2002, 2012 WL 1698365
(E.D. La. May 15, 2012xffd 516 F. Appx 362 (5th Cir. 2013) In that case,
defendang raised fraud in the inducement as an affirmativdedse to
claims thatthey hadviolated a norcompete clause in a franchise contract.
Id. at *1-2. The aleged misstatement®ncerredthe plaintiffs’compliance
with complexprovisions of federal and state consumer protedaon Id. at
*10. In that situation, where defendants had the opputyto consult their
own independent advisote advise them on the legal effect of the contract,
the courtfound defendants’ fraud defense barred unasicle 1954. Id.
Unlike the Smoothie Kingdefendants,Nautimill has alleged a false
statement of factthe falsity of whichwas allegedly known to Legacy

Nautimill could not have ascertained the truth byply reading thevessel

18



PurchaseAgreementwith the help of experts The cases are therefore
distinguishable on their facts.

C. Nautimill’'s Negligent MisrepresentationClaim

Nautimill also allegesnegligent misrepresentation under Louisiana
Civil Code articles 2315 and 2316.Td make out a negligent
misrepesentatiorclaim in Louisiana (1) there must be a legal duty on the
part of the defendant to supply correct informati¢®) there must be a
breach of that duty, which can occur by omissionvadl as by affirmative
misrepresentation; and (3) the breaclnishhave caused damages to the
plaintiff based on the plaiffs reasonable reliance on the
misrepresentation.Kadlec Med. Ctr. v. Lakeview Anesthesia Associates
527 F.3d 412, 418 (5th Cir. 2008 Mirroring its argument under the fraud
claim, Legacy contends that Nautimill's reliance Boudreauxsalleged

statements is unreasonable in light of Nautimdigoortunity to inspect the

55 In its reply, Legacy cites three more cases onattiele 1954
iIssue. These cases are clearly distinguishalmd&ukby v. Par. Nat. Bank
464 So. 2d 374 (La. App. 1 Cir. 1985he court held that plaintiffs could not
reasonably construe vague statements by bank emg@dogs unqualified
loan commitmentsin Crow v. Laurie 729 So. 2d 703 (La. App. 1 Cir.
1999), the appellateourtreversedatrial court judgnent thata claim for
fraud in the sale of a boat wharred by article 1954. Finally, im re Ford
Motor Co. Bronco Il Prod. Liab. Litig982 F. Supp. 388, 39E.D. La.
1997), the court found that it was not reasonabtetaintiffs to remain
unaware of a det# in a vehicle modelconsideing the widespread
attention [the defectjeceived prior to and during the years they purellas

their vehicles.
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vesseké Legacy cites no authority, and the Court has natnfbany,
suggesting that the diligence requiredder the reasonable reliance prong
of negligent misrepresentation gseaterthan thatrequiredby article 1954
of a purchaser alleging fraudzor the reasons discussatove there is an
Issue of material facas to whetherNautimill's reliance on Legady
representations was justifiable. Legaagquestor summary judgient on
Nautimill's negligent misrepresentation claims mtisérefore be denied.

D. Nautimill's Redhibition Claim

Under the Louisiana law of redhibition,“seller warrants the buyer
against redhibitory defects, or vices, in the thsald.” La. Civ. Code art
2520. Adefect is redhibitory when it either (IDéhders the thing useless, or
its use so inconvenient that it must be presumadalouyer would not have
bought the ting had he known of the deféctor (2) “diminishes its
usefulness or its value so that it must be presubthed a buyer would still
have bought it but for a lesser pritéd. Further, “a seller who declares that
thething has a quality that he knows it does not hasaai beliable under
redhibition. La. Civ. Code. art. 2545%ee alsad. cmt. (a) (explaining that
article 2545 allows buyer to bring an action in redhibiti6against a seller

who, knowingly, made false declaration regarding a quality of the thihg.

56 R. Doc. 493 at 16.
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A seller, however,dwes no warranty for defects in the thing that were
known to the buyer at the time of the sale, ordefects that should have
been discovered by areasonably prudent buyerdadf snings” La. Civ. Code
art. 2521 To determine whether a defect should have beenodésed,
“courts consider whether a reasonably prudent bua@img under similar
circumstances, would discover it through a simpispiection of the thing
sold” Spraggins v. Lambetl®73 So. 2d 165, 16(La. App. 2 Cir.2007. A
“‘simple inspection” requires “more than casual atvaace,”id., but “[t]he
buyer is under no obligation. .to inspect with expertise or to deface the
thing purchased while inspecting’itJones v. Wells Fargo Bank, N,A26
F. AppX 500, 504 (5th Cir. 2015)quotingMcGough v. Oakwood Mobile
Homes, InG.779 So.2d 793, 801 (Lapp. 2 Cir.2000)); see alscAmend v.
McCabe 664 So. 2d 1183, 1188.a. 1995 (holding that, in the context of
termite damage, when all of the damagg concealed within the honse’
structure €.g, walls and floors) it is considered unapparentause it is not
disooverable by aimple inspectiof).

According to LegacyNautimill's redhibition claims fail because e¢h
problems identified with the vessel do not riseghe level of a “defectand
should have been discovered by simple inspectidhese arguments are

unavailing.
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Here there is an issue of material fact as to whetherLegacy Server
suffered from a redhibitory defeceeHatten v. Estes Cadillac, Ind®25 F.
Supp. 913, 916E.D. La. 1986)citingNewman v. Dixie Sales & Servi@87
So0.2d 1333, 1339 (LaApp. 1Cir. 1980) (existence of redhibitory effect is
guestion of fact) Nautimill has produced evidence that the Leg8eyveris
significantly less useful owaluable than a 2,000 horsepower pushboat.
Varela, Nautimill's presidentstated indeposition thabecause of increased
capacitya 2,000 horsepower pushboat would have earned Mal$i8,000
per day, and the Legacy Server earns only $4,908s notedunderarticle
2545 claims that a seller representéldatthe thing has a quality that [the
seller]knows it does not haVeareredressible in redhibitionEvidence that
Boudreaux knowingly misrepresented that thegacy Serverproduced
2,000 horsepower, and that the vessel is signifigdass useful or valuable
than a 2,000 horsepower pushboatats a material fact question under
article 2545.

Legacys second argument fail®r the same reasoresits diligence
arguments under fraud and negligent misrepresesrtati Nautimill
arranged for iree experts to view theegselandtake it out on thavater.

There is evidence that the vessel appeaiede newat the time ofthe

57 R. Doc. 633 at 89.
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viewing, and a dial installed in theegselreported only ten hours of engine
use. The Court finds thathere is at least an issue of fact as to whethexr
examination meetshe “simple inspection” standar&.eeCrow v. Laurie
729 So. 2d 703 (La. App. 1 Cir. 19907A] Ithough the trial court correctly
determined the Crows were required to inspect that bit committed legal
error by imposing upon the Crows a duty to pemfoa more extensive
inspection than &imple inspection’. .. .”)Buck v. Adams446 So. 2d 895,
898 (La. App. 1 Cir. 1984) (the 'simple inspection’ standard does not
“require[] one to drydock a boat to check its seaworthinéss.

E. Nautimill's Claims for Breach of Warranty of Fitness for
Ordinary Use and Breach of Contract.

Finally, Legacy challenges Nautimillseach ofwarranty offitness for
ordinary use andbreach ofcontract claims. Becausea claim forbreach
warrantyof fitness for edinaryuseis a contract claimsee e.g, Chesapeake
Louisiana, L.P. v. Innovative Wellsite Sys., Indq. 12-2963, 2014 WL
5796794, at *4 (W.D. La. Nov. 6, 20148nd Nautimill has not identified any
other specifidoreach the Court considers thes&aims together.SeeNat!l
Inspection &Repirs, Inc. v. George S. May Ih€Co., 600 F.3d 878, 886 (7th
Cir. 2010) (*[Il] n order to survive summary judgmerthe nonmoving

party] must point to a specific obligation thfthe moving partyjfailed to
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perform, and it cannot ask this court to speculatecawhich provision or
provisions[the moving partylmight have breachef.

Under Louisiana Civil Coderéicle 2524, a “thing sold must be fit for
its ordinary use.In addition, ‘{wlhen the seller haseason to know the
particular use the buyer imds for the thing, or the buysrparticular
purpose for buying the thing, and that theyer is relying on the sellerskill
or judgment in selecting it, the thing sold mustfibéor the buyeis intended
use or for his particulapurpose.”ld.

Legacy argues that the record cannot support arfoppthat the vessel
iIs unfit for either ordinary use or Nautin@ll specific intended us®
Nautimill offers no fact or argument to rebut tlesntention. FurtBrmore,
the parties do not dispute that the Legacy Server lheen in service as a
pushboat since July 2024. Varela stated irnis deposition that the vessel
has experienced only “normal problenf§ &nd earns Nautimill $4,000 per
day$l For these reasons, Nautimill has failed to raisgeauine issue of
material fact regarding the vessels fitness fadinary use.

Although its complaint is not entirely clear on tpeint, Nautimill

appears to also allege that the vessel wasfinédr Nautimill's particular,

58 R. Doc. 49 at 19.
59 SeeR. Doc.49-2 at 3andR. Doc. 6519 & 4.
60 R. Doc. 498 at 2.

61 R. Doc. 633 at 89.
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iIntendeduse’2 To sustain this claim Nautimill must point to evitkethat
Nautimill relied on Legacy’s “skill or judgment” iselecting the vessel.a.
Civ. Code art. 2524. Nautimill has failed to da sidhe onlyevidence before
the Court suggests that Nautimill relied on its owrpertise, and the
expertise of Hasselman, in selecting the specifipet of pushboat it
required®3 Although Legacy'sallegedlyoffered the Legacy Server during
Hasselman’s initial calrequesting a 200 horsepower pushboat, article
2524 requires more than a simple suggestion th@atoauct has a specific
attribute requested by the buyeBecauseNautimill has not pointed to
specific evidence in the recocdeating an issue of material fact as to wiegth
the Legacy Server was fit for ordinary use, or whreat Nautimill relied on
Legacy’s skilland judgment in selecting the vessammary judgment must
be granted on Nautimill's claim for breach of thamantyof fitness for
ordinary use. Further,dzalse Nautimill has identified no other provision
of the Vessel Purchase Agreement allegedly breaddyelbegacy, summary

judgment is also warrantezh Nautimill's breach of contract claim.

62 R. Doc. 1 at 10 (alleging that “the vessel was fitdbr the
ordinary usen the marine towing service for which it was inted).
63See, e.g.R. Doc. 494 at 6 (Varela specified to Hasselman that

Nautimill wanted a new, 2,000 horsepower pushboat).
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F. Hasselmanand IMSE'’s Claims

In their counterclaimHasselmanand his LLC, IMSE (collectively
“IMSE”) allege that (1) due tilneintentional or negligent misrepresentations
alleged by NautimillIMSE hasnot received part ats earned commission
on the sale of theessel; and (2) Legacy is liable fdamage sustained by
another boat, the 41'Ex USGG UTB #41440, durirengportLegacy moves
for summary judgment on all ®MSE’s claims. The Court considers each in
turn.

1. Intentional Misrepresentation

In opposingIMSE’s claims for intentional misrepreséation,Legacy
Incorporates its argumentsejected abovedin favor of summary judgment
against Nautimill. Beyondhis repetition, Legacy’s only opposition to the
intentional misrepresentation claim a statementciting no authority or
evidence that“the legal cause oHasselman’s and/or IMSE’s damages, if
any, is not any alleged action oraction attributable to Legacy, but rather
Nautimill's breach ofits contractual agreement to @agommission to IMSE
in full.”é4 This purely conclusorystatemenffails to meet Legacy burden
under Rule 56 Summary judgment on IMSE’sintentional

misrepresentationlaim is therefore not warranted.

64 R. Doc. 563 at 7.
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2.Negligent Misrepresentation

With regard toIMSE’s negligent misrepresentation clainhegacy
assertghat it owedIMSE no duty to accurately describe thegacyServer
before Nautimill's purchase. Whether the defendant owed the plaintiff a
duty is a “threshold issue in any negligence actigxudler v. CBC Innovis
Inc., 519 F.3d 239, 249 (5th Cir. 2008juotingMeany v.Meany, 639 So.2d
229, 233 (La.1994). “The relevant inquiry under Louisiana law in a
negligent misrepresentation casewhether, as a matter of law, a duty is
owed to this particular plaintiff to protebim from this particular harm.”
Audler, 519 F.3l at 249 (quotind@arrie v. V.P. Exterminators, Inc625 So.
2d 1007, 1016La. 1993). Under Louisiana law, plaintiffs may recover
tort for purely economic loss caused by negligensrepresentatioreven
absent privity of contractBarrie, 625 So2d at 1014.

The Fifth Circuit has identified four factoused by Louisianaourtsto
determine whether a defendant owes a dutgn, as here, the parties lack
privity of contract or a fiduciary relationship:

First, is whether the tortfeas@ould expect that the plaintiffs

would receive and rely upon the informatio®econd, is whether

the plaintiffs are members of the limited group Yarose benefit

and guidance th@information] was contracted and supplied.

Third, is whether th@information] is prepared in the context of
a business transaction for which the alleged tadée received
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compensation Fourth, is whether extending tort liability would
serve public policy.

Audler, 519 F.3dat 250. Each of these faors suppod extending Legacy
duty toavoid negligent misrepresentationsIMSE. Under the first factor,
Legacy could expect thatMSE would receive and rely on the alleged
misrepresentationsecausehey wee allegedlynade directly to Hasselman.
Under e secod factor,IMSE, as Nautimill's agenand a kg player in the
decision of whether to purchase thessel, is a member of the limited group
for whose benefit and guidance the information wapplied SeePaul v.
Landsafe Flood Determination, Inc550 F.3d 511, 517 (5th Cir. 2008)
(“[B]oth Barrie and the Restatement focus on whether a plaintifais
member of a limited, intended group for whom a rgpis prepared).
Third, Legacyallegedlyprepared the information in the context of a busine
transaction(the sale of the vessel) for which it received cangation (the
sale priceof the vessel).SeeKadlec Med. Ctr. v. Lakeview Asthesia
AssociatesNo. 04997, 2005 WL 1309153, at *5 (E.D. La. May 19, 2005)
(distinguishing a gratuitous situatiosi which does not give rise to a duty,
“from the situabn where information is given fin the course ofeth

defendant business’.’(quotingRestatement (Second) of Torts § 552 cmt.

c.).
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Finally, the Court finds that a Louisiana court Malikely determine
that extending tort liability in this caservespublic policy. This conclusion
Is buttressed bgumeroud.ouisianacases finding thaa duty is owed when
“there is communication of the misinformation byettortfeasodirectly to
the user or the usesragent and the user relied on iBarrie, 625 So. 2dat
1016(emphasis addgdseeCypress Qilfield Contractors, Inc. v. McGoldrick
Oil Co., 525 So0.2d 1157, 1162 (Lapp. 3 Cir. 1988) (in case of direct
communicationpank had duty to nowcustomer) Payne v. Quinn, 565
So0.2d 1049, 1054 (LaApp. 3Cir. 1990)(termite inspector, hired mealtor,
owed duty to prospective purchases directly communicated wijhPastor
v. Lafayette Bldg. Ass’ 567 So.2d 793, 796 (Lapp. 3 Cir. 1990) (first
mortgage had no preexisting duty to second mortgagejever, “once it
volunteered the information [directly to plaintiffff assumed a duty to
insure that the information volunteered was corrg¢csee alsakent v. Cobb
811 So. 2d 1206, 1212 a. App. 2 Cir.2002),writ denied sub nom. Doug v.
Cobh 818 So. 2d 77ZLa. 2002) (“Where privity of contract is absent, but
there is communication of the misinformation by tioet-feasor drectly to
the user or the usaragent, the user is owed attduty.).

By speaking directly to Hasselmahegacyassumed a duty to avoid
negligently misrepresenting theesset capabilities.Legacy’s negligent

misrepresentatioarguments thereforlack merit.
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3.Damage tothe 41'Ex USGG UTB #41440

In addition toIMSE’s claims regarding the sale of the Leg&srver,
IMSE brings a claim for damage to another vestde? 41' Ex USGG UTB
#41440%5 |IMSE brokered the sale diTB #414400n behalf of another
client, Costa Fortuna.According toHasselmanCosta Fortunailled him
$4,000 for the cost of repaif§. Hasselman alleges that the Leg&nrver
and UTB #41440were being transported together whegmB #41440was
damaged’

This Courthasa duty topoliceits own jurisdiction, ands required to
dismisssua sponteany action over whicht lacks jurisdiction. Insurance
Corp. of Ireland, Ltd. v. Compagnie des Bauxitesaienee 456 U.S. 694,
702 (1982). Under Rule 13 of the Federal Rules of Civil Proceslu
counterclaims may be compulsory or permissiMelMSE’s counterclaim is
pemissive and IMSE’s damages are only $4,000en the claimmust be
dismissed for failure to meet tleanountin-controversyrequirement of 28
U.S.C. 8 1332.SeeWeber v. Lincoln Nat. Life Ins. CdNo. 1331, 2013 WL

5530257, at *5 (E.DVa. Oct. 2, 2013)aff'd sub nom. Weber v. Olives75 F.

65 R. Doc. 23 at 3.
66 R. Doc. 644 at 2.

67 R. Doc. 23 at 3.
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App’x 162 (4th Cir. 2014)6 Wright &Miller, Federal Practice and Procedure
8§ 1423(3d ed. 201k

A counterclaimis compulsoryif it “arises out of the transaction or
occurrence that is the sulsjematter of the opposing parsy¢claim and. . .
does not require adding another party over whomcinet cannot acquire
jurisdiction” Fed.R.Civ. P. 13(a).All counterclaims that are not compulsory
are permissive.ld. The Fifth Circuit hasarticulated a fowpart test for
determining whether a counterclaim is compulsory:

(1) whether the issues of fact and law raised bg ¢laim and

counterclaim largely are the same; (2) whetles judicata

would bara subsequent suit on defendantlaim dsent the

compulsory counterclaim rule; (3) whether substalhtithe

same evidence will support or refute plainsilaim as well as

the defendant’s counterclaim; and (4) whether thesreany

logical relationship between the claim and the dewalaim.An

affrmative answer to any of the four questions icades the
claim is compulsory.

Underwriters at Interest on Cover Note JHB92M105820/. Nautronix,
Ltd., 79 F.3d 480, 488.2 (5th Cir. 1996) The Court concludes that under
this test, IMSE’s counteralm regarding UTB #41440 is permissive.
TheUTB #41440 counteraim involvesissues of fact and lavhat are
substantially different fronthose at issue ihegacy’s claims against IMSE
Every other claim in thiscaseraisesissues of misrepresentation and
warranty surrounding the sale of the Leg&erver Thiscounteclaim, by

contrast, concernslamage to another boabrokeredby Hasselman for
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anotherbuyer, that simply happened to be transported with tlegacy
Server The issues of fact at the core of frémary claims-whether Legacy
misrepresented the Lega®Bgrverare irrelevant to the UTB #41440 claim.
Similarly, all factual issues regarding ttransportation of UTB #41440 and
the related agreement between Hdssan, Costa Fortuna, and Legacy are
irrelevant to the other claims in this case. Besmuhe claims concern
different facts, they require different evidenddoreover, these factual and
legal distinctionsensure thares judicatawould not bara later ¢aim by
IMSE for damage to UTB #4144G@eeEllis v. Amex Life Ins. Cp211 F.3d
935, 937 (5th Cir. 2000(describingres judicatatest), and undermine any
contention that there is a “logical relationshigtiveen the primary claims
and this counterclaim.

For these reason$MSE’s counteclaim concerning UTB #41440 is
permissive, rather than compulsotynder 28 U.S.C. § 1332, this Court lacks
jurisdiction over a permissive counterclaim thaedamot meet the amount
in controversy requirementBy Hasselman’s own adission,the cost of
repairingUTB #41440wasonly $4,000. IMSE’s counterclaimfor damage

to UTB #41440must therefore be dismissed.

V. CONCLUSION
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For the reasons above, the Court DENIE&gacy's motion for
summary judgment on Nautiths claimsfor fraudulent misrepresentation,
negligent misrepresentation, and redhibitiofhe Court GRANTS.egacy’s
motion for summary judgment on Nautimill's claimerfbreach of the
warranty of fithess for ordinary use and breachcoftract. The Cout
DENIES Legacy’s motion for summary judgment on IM&kEd Hasselman’s
counterclaims for lost commission on the sale & tegacyServer Finally,
the Court dismisses IMSEhdHasselman’'sounterclaims regarding damage
to UTB #41440for lack of jurisdicton, andthereforeDENIES AS MOOT

Legacy’s motion for summary judgment on téeme claim.

New Orleans, Louisiana, thigth _ daylafly,2016.

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE
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