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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

J.D. THOMPSON CIVIL ACTION
VERSUS NO. 15-1092
WARREN MONTGOMERY, SECTION “G”"(5)

DISTRICT ATTORNEY, et al.

ORDER AND REASONS

Before the Court are Plaintiff J.Dhompson’s (“Plaintiff”’) objectiongo the June 3, 2015,
Report and Recommendation of the United States Magistrate Judge assigned to*tRiacdEE.
a state prisoner in the Washington Parish Ji&t] & complaint pursuant to 42 U.S.C. § 1983 against
District Attorney Warren Montgomery (“Montgomgj, Assistant District Attorney Jay Adair
(“Adair”) and Public Defender David Knight (“Knight®The Magistrate Judge recommends that
the Court dismiss Plaintiff’'s complaint withoutegudice, to the extent it can be construed as a
request for habeas corpus relief, anshdss his Section 1983 claims with prejudid@aintiff
objects to the Magistrate Judge’s Report and Recommenddatftar.reviewing the complaint, the
Magistrate Judge’s Report and RecommendatiRiaintiff's objections, the record, and the
applicable law, for the following reasons, theu@ will overrule Plaintiff's objections, adopt the

Magistrate Judge’s Report and Recomméondaand dismiss Plaintiff's claims.
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|. Background

A. Factual Background

Plaintiff filed the instant complaint on May 15, 2018e alleges that on or between March
12, 2015 and March 13, 2015, Adair questioned aek-pld individual without the presence of
a parent, guardian, or attorney with the intent of compelling the victim to later testify falsely at
Plaintiff's trial.® Thereafter, Plaintiff alleges that Adair did, in fact, cause the juvenile victim to
testify falsely at Plaintiff's trial, despite theragsion of a notarized affidéa from the victim and
her mother attesting to their desire that the charges against Plaintiff be dishitésiatiff also
asserts that the Franklinton IRe Department, the Office of Child Services, and the District
Attorney’s Office failing to properly investigatbe crimes in question, resulting in him being
convicted based only on the victim’s inconsistent statem@ptaintiff further alleges that he was
denied the effective assistance of counsel throughout the duration of his criminal procgedings.
Plaintiff asks that the matters of which he comp@e investigated, that criminal action be taken

against the prosecutors, and that he be awarded an unspecified amount of monetary'@lamages.

% The following background derives from Plaintiff's complaand the Court will consider allegations as
true for the purposes of considering Plaintiff's objections.
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B. Report and Recommendation Findings

OnJune3,2015 the Magistratt Judgcrecommende thai Plaintiff's complain be dismissed
without prejudice to the exten thaiit car be construe as a reques for habea corpu: relief.* The
Magistrate Judge noted that “[w]hen a state qmés attacks the very fact or length of his
confinement, the appropriate cause of acti@pstition for writ of habeas corpus even though the
facts of the complaint might otherwise bdfigient to state a claim under 42 U.S.C. §1983.”
According to the Magistrate Judge, “Plaintiffiegations that his conviction was obtained on the
basis of false testimony and/or as a result of @atiffe assistance of counsel clearly challenge the
fact and duration of his confinement and miogtally be pursued on habeas corpus grounds, but
only after he has exhausted availablesstaturt remedies with respect to theftBecause Plaintiff
had not exhausted his state court remediesdViigastrate Judge recommended that the complaint
be dismissed without prejudice insofar as it could be construed as a request for habeas corpus

relief.1

The Magistrate Judge also recommendedRlantiff’'s Section 1983 claims be dismissed
with prejudice’’ He found that Montgomery and Adair are entitled to absolute prosecutorial

immunity!® As for the claims against Knight, the Magistrate Judge noted that “absent colorable

¥ Rec. Doc. 8 at 2-3.

¥1d. at 2 (citingCaldwell v. Ling 676 F.2d 494 (5th Cir. 198Richardson v. Fleming51 F.2d 366 (5th
Cir. 1981);Johnson v. Hardy601 F.2d 172 (5th Cir. 1979)).

151d. at 3 (citingHernandez v. Spencef80 F.2d 504, 505 (5th Cir. 1986)).
1614.
71d. at 3-4.

81d. at 3 (citing Imbler v. Pachtmam24 U.S. 409 (1976%raves v. Hamptaril F.3d 315, 317-18 (5th
Cir. 1993)).



allegations of a conspiracy with traditional state actors, neither retained nor appointed counsel are
considered to be acting under colostzte law for purposes of § 1983 liability.Because Plaintiff
asserted no such claims, the Magistrate Jugiggmmended that the claims against Knight also be
dismissed? Finally, the Magistrate Judge found thatiRtiff's Section 1983 claims were barred by

the Heck doctrine because Plaintiff'sonviction has not been declared invalid by a tribunal

authorized to make such a determination.
C. Plaintiff's Objections

On June 15, 2015, Plaintiff filed objeatis to the Report and RecommendatidPlaintiff
urges the Court to temporarily stay the proceedimgegards [sic] to some omitted steps which the
Court has required him to perform as incidental to the §UH¢ also represents that he wishes to
voluntarily dismiss his claims against Montgomé&ridlowever, he objects to the dismissal of his

claims against the other defendafits.

Plaintiff asserts that because of Defamda“unconstitutional and unlawful misconduct of

corrupt practices, legal injuries were sustairé®laintiff included a copgf a letter received from

191d. (citing Polk County v. Dodsom54 U.S. 312 (1981Russell v. Millsap781 F.2d 381, 383 (5th Cir.
1985)).

204,

21d. at 4 (citingHeck v. Humphreys12 U.S. 477 (19943ohnson v. McElveerd01 F.3d 423, 424 (5th
Cir. 1996)).
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the Department of Social Services, which he astéstdefense attorney failed to enter into evidence
at his trial?” He contends that thistter is sufficient evidence to prove that the investigator
committed perjury® Finally, Plaintiff contends that the letter shows “violations of malfeasance in

office, injuring public records, and filing and maintaining false public recdfds.”

Plaintiff also states that he sties to advise the Court theg has filed a civil complaint in
state courf® He contends that Adair allowed another employee of the district attorney’s office to
sit on the session with the minor “knowingly [sichtithe other person was not an [sic] guardian or

parent or attorney on behalf of the mindtr.”

Il. Standard of Review

A. Review of the Magistrate Judge’s Report and Recommendation

When designated by a district court to doesOnited States Magistrate Judge may consider
prisoner petitions challenging the conditionsafifinement and recommend their disposition to the
district court judge in accordance with the Magitt Judge’s findings of fact and determinations
of law3* A district judge “may accept, reject, anodify the recommended disposition” of a

magistrate judge on a dispositive matfeihe district judge must “determide novoany part of

27 .

4. at 2.

2 4.

30q.
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3228 U.S.C. § 636(b)(1)(B).

3 Fed. R. Civ. P. 72(b)(3%ee als®8 U.S.C. § 636(b)(1).
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the [Report and Recommendation] that has been properly objectéditwever, a district court’s

review is limited to plain error of parts of the report which are not properly objected to.
B. Standard for Frivolousness

A district court has broad discretion in determining the frivolous nature of a prisoner’s
complaint® A complaint is frivolous if it lack an arguable basis in law or fAcA claim has no
arguable basis in law if “it is based an indisputably meritless legal theor{ It lacks a basis in
fact if “the facts alleged are clearly baseleSsf'a court finds that a prisoner’s claims are frivolous,

the court must dismiss the claisisa spont£°

[ll. Law and Analysis

A. Plaintiff's Habeas Corpus Claims
The Magistrate Judge recommende thal Plaintiff's complant be dismissed without
prejudicetothe exten thatit car be construe asarequesfor habeacorpusreliet becaus Plaintiff

hac not exhauste his state couri remedies? In responst Plairtiff doe: not objec to this finding;

34Fed. R. Civ. P. 72(b)(3).

35 See Douglass v. United Servs. Auto. AsEF.3d 1415, 1428-29 (5th Cir. 1996) (en basig)erseded
by statute on other ground®8 U.S.C. § 636(b)(1) (extending time iie bbjections from ten to fourteen days).

3¢ See Talib v. Gilley138 F.3d 211, 213 (5th Cir. 1998) (citation omitted).
37 1d.

B4.

¥a.

“0See28 U.S.C§ 1915A, 42 U.S.C. § 1997¢(c).

4 Rec. Doc. 8 at 2-3.



insteac he urges the Court to tempoilgirstay the proceedings tdl@av him to exhaust his state
court remedie&

In Preiser v. Rodriguezhe Supreme Court held thatien a state prisoner is challenging
the very fact or duration of his physical imprisontand the relief he seeks is a determination that
he is entitled to immediate release or a speedier release from that imprisonment, his sole federal
remedy is a writ of habeas corpus.The Fifth Circuit instructs thdhe “core issue in determining
whether a prisoner must pursue habeas corpus rafiedr than a civil rights action is . . . whether
the prisoner challenges the ‘fact or durationhdf confinement or merely challenges the rules,
customs, and procedures affecting ‘conditions’ of confinenfént.”

Here, Plaintiff contends that Adair caused the juvenile victim to testify falsely at his trial.
Plaintiff also asserts that Knightovided ineffective assistanceagunsel. These claims relate to
the fact of Plaintiff’'s confinement. Accordingliyhe Court finds that Plaintiff’'s Section 1983 action
is barred because these claims clearly challémgéact of Plaintiff’'s physical imprisonment and
must be brought in a habeas corpus petition.

The Fifth Circuit has recognized that distgourts may construe a Section 1983 complaint
as a habegsetition?® Construing Plaintiff's complaint as petition for habeasorpus, the Court
finds that Plaintiff has failed texhaust his state court remec “A fundamenta perquisitt to

federa habeas relief under 8§ 2254 the exhaustion of all claims in state court prior to requested

“2Rec. Doc. 15 at 1.
43411 U.S. 475, 500 (1973).

4 Cook v. Texas Dep't of Criminal Justice Transitional Planning D8p'F.3d 166, 168 (5th Cir.1994)
(quotingSpina v. Aaron821 F.2d 1126, 1128 (5th Cir.1987)),

S Martinez v. Texas Court of Criminal Appeatd?2 F.3d 417, 420 (5th Cir. 2002) (abrogated on other
grounds).



federalcollaterarelief.”*¢ A federal habeas petition should tyglly be dismissed if the petitioner
has failed to exhaust all available state remelies.

Federe courts are authorizer to stay a habeas petition and hold it in abeyance while a
petitione exhaust claimsin state court*®* However the Unitec State Suprem Couri has helc that
a stay-and-abeyan is ar extraordinar remedy?® Thus a stay is availabl¢ only in limited
circumstance’ A district court shoulc stay federa habea proceeings to allav a petitioner to
exhaus stat¢ remedie only wher the district couri finds that (1) the petitione hac gooc caus: for
failure to exhaus his claim; (2) the claim is noi plainly meritless; and (3) the petitioner has not
engaged in intentional del&}".

Plaintiff provide: nc explanatioi for his failureto exhaus his state couri remedie.5? His pro
se statu: doe: nol constitutcgooc caus: to excus: his failure to exhaus??* Accordingly the Court
finds that Plaintiff has failed to demonstrat gooc caus: to excust his failure to exhaus Further if

Plaintiff files ar application for post-conviction relief in state court, the time period for filing a

46 Rose v. Lundy455 U.S. 509, 519-20 (1982).

4" Pliler v. Ford, 524 U.S. 225, 227 (2004).
“8q.

9 Rhines v. Webeb44 U.S. 269, 277-78 (2005).

01d. at 277.

°1 Shillereff v. Quartermar804 F. App’x 310, 314 (5th Cir. 2008)(citifRhines 544 U.S. at 277-78).
®2Rec. Doc. 13 at 2.

53 Thompson v. Tanng€iv. A. No. 14-0924, 2014 WL 532027, at *5 (E.D.La. Oct. 17, 2014)(citing
Bonilla v. Hurley 370 F.3d 494, 498 (6th Cir. 2004)).



federa habea petitior would be tolled ** anc dismissz of the petitior without prejudice would not
precludifederareview of Plaintiff’'s habea claims as any subsequel petitior would not likely be
barrecby Sectior2244(d)’<one-yealimitationsperiod Therefore, the Court finds that a stay is not
warranted here. Accordingly, the Court adopts the Magistrate Judge’s recommendation that
Plaintiff's complaint be dismissed without prejud to the exten thai it car be congrued as a
request for habeas corpus relief.
B. Plaintiff's Section 1983 Claim

In his objection to the Report and RecommendaPlaintiff acreed that dismissal of his
claims agains Montgomen was appropriat€® However Plaintiff object:to the MagistrattJudge’s
recommendaon that Plaintiff's Section 1983 claims agsti Adair and Knight be dismissed with
prejudice® Therefore, this Court considers these isde now..

A criminal prosecutc “is absolutel' immune from liability for the performance of [his]
prosecutoric duties.™” Here Plaintiff claims tha Adair cause the juvenile victim to testify falsely
at his trial. This claim clearly relates the performance of Adair's prosecutorial duties.
Accordingly on de novc review the Couri finds thar Plaintiff's claims agains Adair mus be
dismisse with prejudice as frivolous anc for failure to stat¢ a claim upor which relief can be

granted.

> The AEDPA expressly provides statutory tolling fdijlfg time during which a properly filed application
for State post-conviction or other collateral review witspext to the pertinent judgment or claim is pending.” 28
U.S.C. § 2244(d)(2).

%Rec. Doc. 15 at 1.
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57 Mackey v. Helfrich442 F. App'x 948 (5th Cir. 2011) (citifgnbler v. Pachtmam24 U.S. 409, 427-31
(1976)).



As to Plaintiff's claim agains Knight, in Polk County v. Dodsot, the Suprem Couri held
thai a public defende doe: not ac' unde the color of state law in its role as ar advocatee? Plaintiff
claims that Knight deniec him effective assistanc of counse throughou his criminal proceedings.
This claim clearly relate: to Knights role as an advocate Plaintiff's criminal trial. Accordingly,
on de novc review the Couri finds that Plaintiff's claims agains Knight mus be dismisse' with
prejudice as frivolous and for failure to state a claim upon which relief can be granted.

Moreover Plaintiff's claims are barrec by the Hecl doctrine. InHeck v. Humphre, the
Supreme Court held:

In ordel to recove damage for allegedly unconstittional conviction or

imprisonmen or for other harm caused by actions whose unlawfulness would render

aconvictior or sentencinvalid, a § 198: plaintiff mus prove thai the convictior or
sentenc has beer reverse ondireciappea expunge by executiveorder declared

invalid by a state tribuna authorizer to make sucl determinatior or célled into

question by a federal court’s issuance of a writ of habeas corpis . . . .

Accordingly “a claimfor damage bearincthat relationshijto a convictior or sentenc tharhas not
been so invalidated is not cognizable under § 1983.”

In Clarke v. Stalderthe Fifth Circuit held thattleckapplies to [] claims for declaratory and

injunctive relief as well as damages under § 198BJohnson v. McElveethe Fifth Circuit stated

the procedure for dismissafla Section 1983 claim unddeck a plaintiff’s “claims are dismissed

with prejudice to their being asserted again untiHeekconditions are met?

%8454 U.S. 312, 318-19 (1981),
*Heck v. Humphrey512 U.S. 477, 487 (1994).
%94.

61Lavergne v. ClausB91 Fed.Appx. 272 (5th Cir. 2015) (citi@darke v. Stalderl54 F.3d 186, 190-91
(5th Cir. 1998) (en blanc)).

62101 F.3d 423, 424 (5th Cir. 1996).
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A ruling in this case regarding the alleged prosecutorial misconduct and ineffective
assistance of counsel would impact the validiti?laintiff's conviction. Hisclaims, therefore, fall
within theHeckbar. Accordingly, ole novaeview, the court will disiiss Plaintiff's Section 1983
claims with prejudice to their being asserted again untiHéngkconditions are met.

V. Conclusion

For the foregoing reasons,

IT IS HEREBY ORDERED that Plaintiff’'s objections ar®@VERRULED;

IT IS FURTHER ORDERED that the CourADOPTS the Magistrate Judge’s Report and
Recommendation;

IT IS FURTHER ORDERED that Plaintiff's complaintto the extenthat it can be
construed as a request for habeas corpus reliefSBIISSED WITHOUT PREJUDICE;

ITISFURTHER ORDERED that Plaintiff's Section 1983 claims &¢SMISSED WITH
PREJUDICE.

NEW ORLEANS, LOUISIANA, this 26th day of October, 2015.

N

ETTE BROWN
UNITED STATES DISTRICT JUDGE

83 See Johnsqri01 F.3d at 424 (“Plaintiff's claims are dissed with prejudice to their being asserted
again until theHeckconditions are met.”).
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