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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF LOUISIANA

TEXAS BRINE COMPANY, LLC AND CIVIL ACTION:
LOUISIANA SALT, LLC
NO.15-1102- KDE - JVM
c/w 15-3324
VERSUS

THE DOW CHEMICAL COMPANY, SECTION “N” (1)
DOW HYDROCARBONS & RESOURCES,
LLC, AND CLIFTON LAND CORPORATION

ORDER AND REASONS

Presently before the Court is the “Motitor Partial Summary Judgment pursuant to the
Federal Rules of Civil Procedure 56,” filed Bgfendants The Dow Chemical Company and Dow
Hydrocarbons & Resources, LLCotectively, “Dow”) and CliftonLand Corporation (Rec. Doc.
77).! Plaintiffs Texas Brine Company, LLC anduisiana Salt, LLC (collectively, “TBC”) have
opposed the motiohHaving carefully considered the pastissubmissions, the record in this
matter, and applicable laW, IS ORDERED that Defendants’ motion BENIED for the reasons

set forth herein.

! Defendants Dow and Clifton are alleged todme“owners, and/or lessees and/or operators of
property located in Assumption Parish, more particularly described as follows: A portion of the Southeast
Quatrter of Section 41, Township 12 South, Rangeds}, Assumption Parish, Louisiana (the “Dow/Clifton
Property™), [which is] adjacent to the north of the ProperyeeRec. Doc. 92, at 1 9-11.

2 At the time suit was filed, TBC owned certginoperty located in Assumption Parish, more
particularly described as follows: A portion of 8en 46, Township 12 South, Range 13 East, Assumption
Parish, Louisiana (the “Property’'$eeRec. Doc. 84, p. 8. TBC owned the property from December 2002
until October 2015, when it transferred ownershipdaisiana Salt, LLC (“Salt”) as of October 1, 2015.
Id. Salt was added as a plaintiff in the “Third Slgppental, Amended, and Restated ComplaiSgeRec.

Doc. 84, p. 8; Rec. Doc. 92, at 11 9-10.
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BACKGROUND

In 1986, Dow began operating a solutiomimg salt cavern on éhNapoleonville Salt
Dome in Assumption Parish, Louisiana. DoWell 971667 (hereinafter, “Dow 18”") was mined
from 1986 through September 2010. During tberse of Dow’s operations, the Dow 18 cavern
did not develop uniformly; rather, it developad anomaly or “wing” extending toward the
boundary between Dow’s property and adjacent property owned by TBGowing cessation of
its solution-mining operations in 2010, Dow plamented pressure-monitoring and pressure-
management plans for Dow 18, which includetsarous monitoring of the well data and daily
inspections of thevell and well pad areé.

In February 2014, the Louisiana Departmertiatural Resources promulgated regulations
intended to advance the physieadd environmental safety of solution-mining cave8eeLa.
Administrative Code 843:330&t seq 2014 la ReEG TEXT 340934 (NS). The regulations were
amended in 2016 SeelLa. Administrative Code 843:330&t seq 2016 la REG TEXT 406959
(NS). One of the regulations profttbany part of a solution-miningavern in existence as of the
promulgation date of the regulations from extegdiloser than 100 feetoim the property of an

adjacent owner without the consei the other owners(s) ordetermination by the Louisiana

3 SeeRec. Doc. 77-2 at p. 7 of 27 and p. 12 of 27.

4 Dow refers to the latter operation as being phits “Out of Service Pressure Monitoring plan.”
SeeRec. Doc. 77-2 at p.8. “The purpose of Dow’'s Oubefvice Pressure Monitoring plan is to ensure the
salt cavern’s pressure remains within a safe presange as required by the Louisiana Department of
Natural Resources. For the same reason, Dowpasodically ‘de-pressureghe well, as needed, by
injecting freshwater into the salt cavern’s brine casing in order to wash salt from inside the c&simg.”
Rec. Doc. 77- 2 at p.8. In its Second Amended Gaimfy TBC additionally claims that “Dow’s current
operation and monitoring of the Dow # 18 Well is ¢gaggurther encroachment of the # 18 Well cavern
onto TBC’s Property.”SeeRec. Doc. 55, 1 39, and 42-52. Devinstant motion for partial summary,
however, expressly excludes TBC'’s claim based on Dt of Service Pressure Monitoring plan” from
its coverage.SeeRec. Doc. 77-2 at p.8.



Commissioner of Conservati (“Commissioner”) that aggations may continue.See La.
Administrative Code 843315(B)(1)(a). That regulation alsajrgres an operator with an existing
solution-mining cavern located within 100 feetaof adjacent property lint® provide notice of
the encroachment to the adjacent owteer.

Another regulation requires a minimum separabf not less than 200 feet “between the
walls of adjacent caverns or bet@n the walls of the cavern antyaadjacent cavern or any other
manmade structures withthe salt stock.’SeeLa. Administrative Code 843:3315(B)(2). For
solution-mining caverns permitted prior to theeeffve date of the regulations, that are already
within 200 feet of any other cavern or manmatheictures within the salt stock, however, the
Commissioner may approve continued operations upon a proper showing by the owner or
operation that the cavern is capableontinued safe operatiorid.

Pursuant to these regulations, Dow, onabout February 16, 2015, notified TBC, in
writing, that the Dow 18 cavern extended to “approximately one foot” from TBC’s adjacent
property boundary.On April 7, 2015, less than two months later, TBC commenced this action,
asserting that Dow’s location tiie Dow 18 wrongfully deprives TBC of its ability to operate a
solution-mining cavern within 200 feet of the Dow Thereatfter, following its subsequent receipt
of various sonar surveys from Daluring the coursef the litigation® TBC amended its complaint
to additionally allege that Dow’s solutionsnimg cavern has encroaath and continues to
encroachpnto TBC’s property. Based on these assertid®C seeks injunctive relief against
Dow, as well as damages from Dow for the ladtie of salt that was improperly mined by Dow,

and the lost value of all “dead salt” on the pmtypéhat TBC and no longer legally mine because

° SeeRec. Doc. 84-4, p. 22 of 42 - p. 23 of 42.
6 SeeRec. Doc. 84, p. 8.



of its proximity to Dow’s caver.TBC further alleges that Dow &&een unjustly enriched by its
improper operation causing its cavern to extend within one foot of TBC'’s préperty.

In response, Dow has filed the instanttimo for partial summar judgment seeking
dismissal of TBC'’s claims premised on Dow’s solution-mining operafioSgecifically, Dow
contends TBC's tort claims relative to thosperations have prescetd and that an unjust
enrichment remedy is legally unavailable.

Il. LAW AND ANALYSIS

A. Rule 56 of the Federal Rules of @il Procedure — Summary Judgment

Pursuant to Rule 56(a) of the Federal RwéCivil Procedure, summary judgment shall
be granted "if the movant shows that there ig@ouine dispute as tmymaterial fact and the
movant is entitled to puidgment as a matter of law." Fed.@v. P. 56(a). The materiality of
facts is determined by the substantive law's identification of which facts are critical and which
facts are irrelevantAnderson v. Liberty Lobby, Inely7 U.S. 242, 248, 106 S. Ct. 2505, 2510,
91 L. Ed.2d 202 (1986). A fact is material if itigght affect the outcome of the suit under the
governing law."1d.

If the dispositive issue is one on which the nonmoving party will bear the burden of proof
at trial, the moving party may satisfy its suamy judgment burden by merely pointing out that
the evidence in the record contains insuffitiproof concerning anssential element of the
nonmoving party's claimSeeFed. R. Civ. P. 56(c)Celotex Corp. v. Catretg77 U.S. 317, 325,
106 S. Ct. 2548, 2554, 91 L. Ed. 2d 265 (1986§ also Lavespere v. Liberty Mut. Ins.,®4.0

F.2d 167, 178 (5th Cir. 1990Pnce the moving party carries iburden pursuant to Rule 56(a),

SeeRec. Doc. 92.
8 Id.
Seenote 4.
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the nonmoving party must "go beyond the plagdiand by [his] own fAdavits, or by the
'depositions, answers to interrogatories, and adomssin file," designate 'specific facts showing
that there is a genuine issue for triaCelotex,477 U.S. at 324106 S. Ct. 2553;see also
Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 587, 106 S. Ct. 1348, 1356,
89 L. Ed.2d 538 (1986)Auguster v. Vermillion Parish School B849 F.3d 400, @ (5th Cir.
2001).

When considering a motion for summary jodent, the Court views the evidence in the
light most favorable to the nonmoving pagillis v. Louisiana294 F.3d 755, 758 (5th Cir. 2002),
and draws all reasonable infeces in favor of that partyHunt v. Rapides Healthcare System,
L.L.C., 277 F.3d 757, 764 (2001). Fadtwmntroversies are to beesolved in favor of the
nonmoving party, "but only whenehre is an actual controversyaths, when both parties have
submitted evidence of contradictory factd.ittle v. Liquid Air Corp.,37 F.3d 1069, 1075 (5th
Cir.1994) (citations omitted). Th@ourt will not, "in the absenaef any proof, assume that the
nonmoving party could or woulgkrove the necessary factsSee id(emphasis in original) (citing
Lujan v. Nat'l Wildlife Fed'n497 U.S. 871, 888, 110 S. Ct. 313788, 111 L. Ed.2d 695 (1990)).

Although the Court is to consider the fu#cord in ruling on a motion for summary
judgment, Rule 56 does not obligate it to search for evidence to support a party's opposition to
summary judgmentSed-ed. R. Civ. P. 56(c)(3)("court needrssider only the cited materials");
Malacara v. Garber353 F.3d 393, 405 (5th Cir. 2003)("Whewnidence existin the summary
judgment record but the nonmovant fails evendfer to it in the response to the motion for
summary judgment, that evidencen properly before the districourt."). Thus, the nonmoving

party should "identify specific evidence in the record, and articulate" phgtisw that evidence



supports his claimsForsyth v. Barr,19 F.3d 1527, 1537 (5th Cirgert. denied513 U.S. 871,
115 S. Ct. 195 (1994).

The nonmovant's burden of demonstratingeamuine issue is not satisfied merely by
creating "some metaphysical doubt tasthe material facts,” "bgonclusory allegations,” by
"unsubstantiated assertions," oy 'tnly a scintilla of evidence.Little, 37 F.3d at 1075. Rather,
a factual dispute precludes a grahsummary judgment only if the evidence is sufficient to permit
a reasonable trier of fact fmd for the nonmoving partySmith v. Amedisy298 F.3d 434, 440
(5th Cir. 2002).

B. Prescription Law

Louisiana Civil Code article 3492 provides, infpeent part: “Delictal actions are subject
to a liberative prescription of one year. This prescription commences to run from the day injury or
damage is sustained.” Damageasisidered to have been sustdingithin the meaning of Article
3492, only when it has manifested itself with suffitieartainty to suppoiccrual of a cause of
action.Blevins v. Long Trust€9,605 (La. App. 2 Cir. 2/26b), 162 So. 3d 500, 506 (citil@€ple
v. Celotex Corp.620 So.2d 1154 (1993)). “When damagedssed to immovable property, the
one year prescription commences to run fromdhy the owner of the immovable acquired, or
should have acquired, knowledge of the damage.Clv. CobE art. 3493. Thus, as further stated
in Hogg v. Chevron USA, In2009-2632 (La. 7/6/10), 45 So. 3d 991, 997-98 and 1001:

[T]he commencement of prescription under [Article 3493] is
triggered by actual or consstive knowledge of damage. []
Constructive knowledge has beetiigied by our courtas whatever
notice is enough to excite attem and put the injured party on
guard or call for inquiry.Campo v. Correa,01-2707, p. 12
(La.6/21/02), 828 So.2d 502, 510-511. Such notice is tantamount to
knowledge or notice of everythirtg which a reasonable inquiry
might lead, and such information or knowledge as ought to
reasonably put the injured party amuiry is sufficiem to start the
running of prescriptionld. In assessing whether an injured party



possessed constructive knowledge sufficient to commence the
running of prescription, this cadig ultimate consideration is the
reasonableness of the injured pardggon or inaction in light of the
surrounding circumstancdsd.; Griffin v. Kinberger 507 So.2d 821,

824 n. 2 (La.1987).

It is firmly established that, in cases in which a plaintiff suffers some
but not all of his damages, prestigm runs from the date on which
he first suffers actual and aggrable damage, even though he may
thereafter come to a more precisalization of the damages he has
incurred or incur further damageasgesult of the completed tortious
act.

* % %

While prescription will not begirto run at the earliest possible
indication that a plaintiff may e suffered somerong, and should

not be used to force a person ovhelieves he may have been
damaged in some way to rush tke fsuit, a plaintiff is responsible

to sed out those whom he believesyrze responsible for a specific
injury. Jordan v. Employee Transfer CorporatiddQ9 So.2d 420,

423 (La.1987). In a casevolving constructie knowledge, the time
when prescription begins to run depends on the reasonableness of a
plaintiff's action or inactiond.

Relative to burden of proof, §]rdinarily, the party pleading the exception of prescription
bears the burden of proving the claim has gibed. However, whethe face of the petition
reveals that the plaintiff's claitmas prescribed, the burden shiftghe plaintiff to show why the
claim has not prescribetlogg 2009-2632, p. 745 So. 3d at 998 (citingima v. Schmidt595
So.2d 624, 628 (La.1992)).” When, as here, pmeson is raised by motion for summary
judgment, rather than lperemptory exception, “the movantreqjuired to provebased solely on
documentary evidence and without the benefiesfimony at a hearing, that there is no genuine
material factual issue idispute regarding the date upon whibe plaintiffs acquired actual or

constructive knowledge of the damage suffictertommence the running of prescriptiond. at



8; 45 So. 3d at 998 (citingabbe Service Garage, Inc. v. LBM Distributors, 1182,-1043, p. 10
(La. App. 3 Cir. 2/1/95), 650 So.2d 829).

Lastly, prescriptive statutes are strictly doasd against prescription and in favor of the
obligation sought to be extinguished. Thus, whessented with two possible constructions, the
court should adopt the construetiwhich favors maintaining, apposed to barring, an action.
See, e.g., Unlimited Horizons, LLC v. Parish of E. Baton RA2@e889, p. 6 (La. App. 1 Cir.
5/12/00), 761 So.2d 753, 758 (citiMjley v. Consolidated Gwity Drainage District No1, 93—
1321, p. 6 (La. App. 1st Cir.9/12/94), 642 So.2d 693, 697).

C. Application of Legal Principles

As set forth above, Dow contends tAH&C'’s tort claims based upon Dow’s solution-
mining operations were not timely filéd.In support of this assertion, Dow argues that TBC had
sufficient actual or constructivanowledge — more than one ygaior to theApril 7, 2015 filing
date of this action — that treuter boundary of the Dow 18 camewas impermissibly close to
TBC's property line. Specifically, Dow maintainthat the one-year prescriptive period
commenced, at the latest, on March 26, 2014, such that the claims prescribed before suit was filed.
TBC, in contrast, argues prescription commehee the earliest, on Ap26, 2014, such that the
instant lawsuit was timely filed on April 7, 2015.

The varying dates proffered byetparties stem from TBC'’s rapeof a report prepared by
Joe Ratigan, in July 2013, and email correspondence between persons employed by TBC and its
subsidiary, United Brine Services, in March andi®014. Relative to those dates, the Louisiana
Department of Natural Resources, Office of Gomation (“DNR”), in thewake of the salt dome

collapse leading to the August 204f2pearance of the Bayou Corneks$iole, issued a directive to

10 Seenote 4.



all operators-of-recordf solution-mined salt cavernsThe January 30, 2013 directive required
the operators to “demonstrate the proximity & tduter walls of their respective salt caverns to
the periphery of the salt stockly providing an “updated top-o&k/periphery-of-salt structure
contour map” showing the “horizontal configucat of the salt cavern” and “reflect[ing] the
cavern’s maximum lateral extent as determined by the most recent sonar caliper Suivieg.”
Operators of the Napoleonville IB®ome (“Operators”), inclugig Dow and TBC, retained Joe
Ratigan to issue a single, dome-wide respongha@nbehalf to satisfy the January 30, 2013 DNR
Directive. Thereafter, on July 25, 2013, Ratigamsmitted the Operators’ report and the required
map (the “Ratigan Report”) to the DNR and each of the Oper&tors.

Eight months later, on March 26, 2014, Ted Grabowski, President of TBC, and Joel
Warneke, Manager of Wells for United Brinerdees, a TBC subsidiary, exchanged emails
regarding the map, depicting #lle wells on the Napoleonville S&ome, that is Appendix “D”
to the Ratigan Repott. John Sergo, Brian Rapp, Matt Slezak, and Mark Cartwright were copied
on the messages. On April 17, 2014, John Sprgaided the additional ownership information
that Grabowski had requested in his MarcH 2@nail. Ten days later, on April 27, 2014, that
Grabowski of TBC contacted Steve Mims, at Déov,the purpose of disissing their companies’
wells and respective property lines. The text of the emails are set forth in SEALED
ATTACHMENT “A.” 14

In support of its assertionahprescription began to run on March 26, 2014, Dow points to

Warneke’s email message to Grabowski, whidtassed the map includedth the July 25, 2013

1 SeeRec. Doc. 77-4, p. 6 of 42 — p. 8 of 42g alsdRec. Doc. 77-4, p. 17 of 42.

12 SeeRec. Doc. 84-3, p. 5 of 42 - p. 36 of 42.

13 SeeRec. Doc. 84-3, p. 35 of 42 - 36 of 42.

14 The emails are set forth in a sealed attachmeahgréhan the text of this document, because they
have been designated as being subject to a protective &eleRec. Doc. 23.
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Ratigan report, and characterized the Dowca8ern as “very close/right on the TBC/Dow
property line.*® Specifically, Dow contends this gigular communicatiorprovided sufficient
notice to TBC, more than one year prior tiin§ suit, of damage $ficient to commence the
running of prescription. TBC disagreesntanding Warneke’s March 26, 2014 comment was
nothing more than a “preliminary identificationtbe possibility of an encroachment issue raised
by the promulgation of new Louisiana sotutimining regulations in February of 201%4."TBC
further maintains that it couldot and did not have “an accurated meaningful understanding”
of the Dow 18 cavern’s locatiomlative to TBC'’s adjacent property, and whether the Dow 18
cavern encroached “on or near TBC’s propéuptil John Sergo’s April 17, 2014 email response
to TBC's president, Grabowski, regardirige locations of TBC’'s property lines on the
Napoleonville Salt Domé&.

Neither party’s position regairdy prescription is frivolousRather, sound arguments exist
on both sides of this issue. On one han@pparently was Warneke’s March 26, 2014 email
(regarding the seeming proximity of the Dow 18exans border to TBC'property) that caused
Grabowski to direct John Sgr to have someone add TBC'sé&f property lines” to the map
included in Ratigan’s report, yielding much thengamap as that attached as Exhibit 1 to TBC'’s
April 7, 2015 complaint®

On the other hand, however, the Ratigan tegnd map address the “proximity of the
outer walls of their respective salt caverns topbkéaphery of the salt stk,” not the distance

between existing salt caverns or cavern proximity to adjacent property?limés, significantly,

15 SeeSealed Attachment “A.”

16 SeeRec. Doc. 84, p. 24 of 28.

1 SeeRec. Doc. 84, p. 23 of 28 — p. 24 of 28; Rec. Doc. 84-4, p. 36 of 42 — p. 37 of 42.

18 SeeRec. Doc. 77-2, p. 14 of 27 and 18 of 27; Rec. Doc. 77-4, p. 42 of 42; Rec. Doc. 77-5, p. 17 of
22; Rec. Doc. 84-3, p. 36 of 42; and Rec. Doc. 1-1.

19 SeeRec. Doc. 84-3, p. 4 of 42 at 721.
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were the report and map prepared for the latter purgdsadeed, the map included in the Ratigan
report expressly states in Note 5: “LATON OF PROPERTY BOUNDARIES, HIGHWAYS,
ROADS, AND BAYOUS ARE APPROXIMATE.2! Furthermore, as regnized by the parties,
the sonar measurements reflected in the gaatireport and map hawe rate of error of
approximately 3—5%,” and the “uncertainty ass@datith radii measurememin the wing [of the
Dow 18 cavern] may be up to 5% or greater,” stinat “there could ban uncertainty of + 34-38
feet or more in the actual location of the maximum extent of the cavern relative to the property
line.”22

Finally, the regulatory distanaestrictions on which TBC’slaims are based were not
promulgated until February 20, 2014., little more than one month prior to Warneke’s March
26, 2014 email to Grabowski. fact, despite also having hadgsession of the Ratigan report
and map, as well as multiple sonar measergsmtaken between August 1991 and September
2010, with some showing the Dow 18 cavertually had crossed TBC'’s property liiéDow
itself did not provide the statutorily required notice of encroachment to TBC until February 15,
2015%

In the end, the question of poeiption requires agasonableness determination in light of
the surrounding circumstances and has beerepies to the Court by means of a summary

judgment motion, which requires the evidence to be viewed in favor of the nonmoving party and

20 SeeRec. Doc. 84-3, p. 4 of 42 at 2&e alsdRec. Doc. 77-4, p. 10 of 42.

2 SeeRec. Doc. 77-4, p. 41 of 48ge alsdRec. Doc. 84-3, p. 4 of 4& §21. Significantly, there is

no showing that Joe Ratigan was charged with preparing a report or map reflecting accurate property lines
for each of the entities owning property along with thacg¥ocations of caverns vis-a-vis those property

lines and the other caverns.

2 SeeRec. Doc. 77-2, p. 20 of 27 (citing Rec. Doc. 55 at 1 &3);alsRec. Doc. 84-2, p. 3 of 42

and p. 5 of 42.

= SeeRec. Doc. 84, p. 7; Rec. Doc. 84-2, p. 3 of 42. The sonar measurements were not provided to
TBC prior to the commencement of this litigation.

24 SeeRec. Doc. 84-4, p. 22 of 42.
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all reasonable inferences to be drawn in favothat party. Furthermore, as set forth above,
prescription statutes are stricttpnstrued and, when two possibd@asonable constructions exist,
that favoring maintenance of tlaetion is applied. écordingly, consideringhe entirety of the
foregoing, the Court, on the instant showing madenot presently convinced that TBC was
required,as a matter lawto file suit against Dow on or before March 26, 2015, rather than the
actual filing date of April 7, 2017. Accordingly, s request that TBC’s solution-mining claims
be summarily dismissed as untimely, is dertfed.

New Orleans, Louisiana,ith28th day of August 2017.

KURT D. ENGELHARBDT
Uhited States District

25 As set forth in its motion, Dow also seeks di&sal of TBC’s unjust enrichment claim. Given that

the remainder of the relief sought by Dow’s motion has been denied, the Court will forgo evaluating the
viability of TBC'’s unjust enrichment claim at this stage of the proceeding. Nevertheless, the Court notes,
as cited by Dow, that an unjust remedy is available only when there is “no other remedy at law available to
[a] plaintiff.” SeeRec. Doc. 77-2, p. 25 of 27. Henc&'s counsel is urged to reconsider the claims
legal viability and, if warranted, voluntarily dismiss it.
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