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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

JORDAN SIMMONS CIVIL ACTION
VERSUS NO.15-1124
GALLIANO MARINE SERVICE, LLC SECTION “R” (3)

ORDER AND REASONS

Before the Court is plaintiff Jaman Simmons’ motion to supplement
his withess and exhibit listls. Defendant Galliano Marine Service, LLC
opposes the motioh.Because the Court finds that plaintiff has novwh

good cause for his request, the Court denies thigamo

l. BACKGROUND

This is a Jones Act personal injurytea, in which plaintiff alleges that
he suffered shoulder injuries while working on defant’s vessel. Trial in
this matter was originally set for Mar28, 2016. On February 25, 2016,
plaintiff moved to continue the triadate, arguing that discovery was not
complete and that plaintiffs counskhd unavoidable conflicts in his trial

calendar. The Court granted the nostiover defendant’s objection and

1 R. Doc. 50.
2 R. Doc. 51.
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ordered the parties to contact the @icase manager to reschedule the
trial date3 The Court also ordered the pasim complete all discovery by
April 25, 2016 and clarified that atither dates in the Court’s scheduling
order remained in effeét. The parties’ new trial date is January 5, 20 17.
Subsequently, plaintiff moved the Cduio amend the expert witness and
discovery deadline%.Because the Court found that plaintiff had nobvwh
good cause for the requested modifioas, the Court denied plaintiff's
motion’

According to the scheduling order ghlileadline for plaintiff to submit
witness and exhibit listwas January 18, 2036The order further states that
“the Court willnot permit any witness, egpt or fact, to testify or any exhibits
to be used unless there has been compéamith this Ordeas it pertains to
the witness and/or exhibits, without ander to do so issued on motion for
good cause showr?.”

Plaintiff now requests that the Cduallow him to file an amended

witness and exhibit list beyond the déiad@ specified in the scheduling order

R. Doc. 33.

Id.
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in order to include Dr. Thomas Lyons asvitness and Dr. Lyons’records as
exhibits. Though plaintiffs motion iself-titled “Motion for Leave to File
Plaintiff's First Supplemental Amended Witness d&dibit List,” the Court

will consider it as a motion to amernlde deadlines in the scheduling order.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 1§(ftauthorizes the district court to
control and expedite pretrial discovery through eheduling order.”
Geiserman v. MacDonaldB93 F.2d 787, 790 (5th Cir. 199@&)cord Barrett
v. Atl. Richfield Cq.95 F.3d 375, 380 (5th Cir. 1996). Consistenthvtitis
authority, the Court has “broad discrati’ to enforce its scheduling order.
See Geiserman893 F.3d at 790 (“[O]Jur court gives the trial cobroad
discretion to preserve the integrignd purpose of the pretrial order.”)
(quotation omitted)Under Rule 16(b), a scheduling order “may be m ediifi
only for good cause and with the judge’s conseri@éd. R. Civ. P. 16(b)(4).
“The good cause standard requires theaty seeking relief to show that the
deadlines cannot reasonably be mespmt the diligence of the party
needing the extension.5 & W Enters., L.L.C. v. &ith Trust Bank of Ala.,
NA, 315 F.3d 533, 535 (5th Cir. 20p8yuoting 6A Charles Alan Wrighgt

al., Federal Practice and Procedu®@1522.1 (2d ed. 1990)).



In Geiserman v. MacDonaldhe Fifth Circuit established a four-factor
balancing test to determine whether good causetekifor an untimely
designation of expert witnesses, rulitlgat courts must consider (1) the
explanation for the failure to adhete the deadline; (2) the importance of
the testimony; (3) the potential prejudithat could result from allowing the
testimony; and (4) the availability of@ntinuance to cure that prejudice.
893 F.2d at 791 (citinBradley v. United State866 F.2d 120125 (5th Cir.
1989)); accord Betzel v. State Farm Lloy,d480 F.3d 704, 707 (5th Cir.
2007). The Fifth Circuit has since ustds test to determine whether good
cause exists for an untimely submission of expepiortsl® See Reliance Ins.
Co.v. La. Land &Exploration Cp110 F.3d 253, 257 (5th Cir. 1997). Several
district courts in this circuit have also used tBeisermantest for the
addition of non-expert witnesses notinding on witness lists, as well as
well for exhibits. See, e.g Paulsen v. State Farm Ins. CdNo. 06-9546,
2008 WL 449783, at *2-3 (E.D. La. Feb. 15, 200prgan v. Chet Morrison

Contractors, Inc.No. 04-2766, 2008 WL 7602163, at *1-3 (E.D. Lal\d8,

10 The parties dispute whether DLyons’ is an non-treating-
physician expert subject to the repoetquirement of Federal Rule of Civil
Procedure 26(a)(2)(B) or solely a traadiphysician, which are not subject to
the report requirement. Fed. R. Civ. P. 26(a), .ci®93 Amendments,
subdivision (a), para. (2), 146 F.R.D. 401, 688&¢ also Hamburger v. State
Farm Mut. Auto. Ins. Ca361 F.3d 875, 882 (5th Cir.2004). The resolution
of this dispute is not necessary foet@ourt to decide this instant motion.
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2008);Stumbaugh v. American Commercial Lines |LNG. 08-1669, 2009
WL 2922312, at *3 (E.D. La. Sept. 9, 2009%erigne v. PrevegWNo. 11-3160,
2013 WL 3863874, at *1 (E.D. La. July 23, 201B)atter of M&M Wireline
& Offshore Servs., LLCNo. 15-4999, 2016 WL 4679937, at *5-6 (E.D. La
Sept. 7, 2016). Accordingly, the Court will analyitee four Geiserman
factors to determine whether plaintifhs shown good cause for his request

to amend the scheduling order to allbis new witness and exhibit lists.

[11. DISCUSSION

After weighing the fourGeisermanfactors, the Court concludes that
plaintiff has not shown good causer fhis request to modify the Court’s
scheduling order to allow him to bmit new witness and exhibit lists
referencing Dr. Lyons.

With regard to the first factor, plaiiff has not provided a convincing
explanation for his failure to complyith the applicable deadlines or his
delay in seeking to add an additionaitness. Plaintiff was injured in
October of 2013, and has been tmexhtby Dr. Mark Larkins, a pain
management specialist, dr. Kirby Turnage, both of whom are included

on plaintiff's initial timdy witness and exhibit listt Dr. Turnage is an

11 R. Doc. 20 at 1.



orthopedist and performed shider surgery on plaintiffz2 Plaintiffs motion
indicates that in late April of 201®r. Larkins recommended plaintiff see an
orthopedist for an arthrogram eualtion or potentially exploratory
arthroscopic surgery. Despite this recommendation in April, and despite
the fact that plaintiff had already raeed treatment from Dr. Turnage, an
orthopedist, plaintiff did not see Dr. aps until six months later. Dr. Lyons
is allegedly recommending revisiorsurgery on plaintiffs shoulder.
Plaintiff's vague explanation that he could not getorthopedist to see him
sooner because the orthopedists twate initially recommended would not
take a patient involved in litigation, drthat he was dissatisfied with another
available option, is not compellingWithout more, plaintiffs explanation
does not justify the delay. Furthevhile the Court would not suggest that
plaintiff return to a physician he wawst satisfied with, his dissatisfaction
with Dr. Turnage does not explain whytdok plaintiff six months to find a
new orthopedist.

Of course, even if plaintiff saw a medoctor in April, the new witness
and exhibit lists would still be late, #ise deadline was in January. However,

if plaintiff saw a doctor sooner, ehCourt may have accepted plaintiff's

12 R. Doc. 51 at 3.
13 R. Doc. 50-2 at 1.



explanation for his failure to timelgomply with the scheduling order.
Further, plaintiff's diligence in securg an examination earlier could help
mitigate any prejudice suffered by defeard, which is relevant to the third
Geisermanfactor. The Court imot convinced that plaintiff could not have
found a qualified orthopedist in thersounding area to examine him before
October, or received suitable treatmdnt Dr. Turnage. Because plaintiff
does not adequately explainetlsix-month delay, the firsseisermanfactor
weighs against modification of the scheduling ordeé3ee Hernandez v.
Mario's Auto Sales, In¢.617 F. Supp. 2d 488, 494-96 (S.D. Tex. 2009)
(finding party’s lack of diligence and adequate explanation weighed heavily
against amending scheduling orderaitow additional witnesses).

Turning to the second factor, plaiftdrgues that the addition of Dr.
Lyons’testimony is important “to dcuss Mr. Simmons’current symptoms,
his diagnosis, and recommendation for a left sheularthroscopy® It is
true that the testimony of Dr. Lyonsimportant to the extent that Dr. Lyons
will recommend plaintiff undergo suegy, whereas Dr. Turnage believes
plaintiff has reached maxium medical improvemerit. But it is not as

though plaintiff had no opportunity to find anotheioctor within the

14 R. Doc. 50-1 at 3.
15 R. Doc. 51 at 3.



deadlines of the Court’s scheduling order, and mtiffi can rely on Dr.
Larkins who can testify as to his renonendation that plaintiff receive an
arthrogram evaluation or potentially exploratorygery® Therefore, while
the second factor does weigh in plaffgifavor, it is not overwhelming and
does not by itself establish good cau$ee Borden v. United Staté37 F.
Appx 570, 573-74 (5th Cir. 2013) (hading that plaintiff had not established
good cause unddbeisermanto extend deadlinalespite “vital” importance
of medical expert testimonindicating that the secon®eisermanfactor
weighed in plaintiff's favor).

Further, the Court is troubled a&h, contemporaneously with the
briefing on plaintiffs earlier motion to extend e¢hdiscovery and expert
deadlines, plaintiff made no meah whatsoever of Dr. Larkins’
recommendation that plaintiff see an orthopedisig &ertainly made no
mention that plaintiff needed t@s an orthopedist besides Dr. Turnagé.
the need for Dr. Lyons (or any otherthopedist) was so important to
plaintiffs case, then why not notify &hCourt of its importance as soon as

possible, especially when plaintiffas already askinghe Court for an

16 R. Doc. 50-2 at 1.

17 According to plaintiff, Dr. Larkins made this rmonmendation on
April 22, 2016. Plaintiff submitted his reply bfifor his motion to extend
the discovery deadline on April 25, 2016eeR. Doc. 46.
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extension of deadlines? This suggés$tat Dr. Lyons’testimony may not be
as important as plaintiff contends. dldeadlines established by the Federal
Rules of Civil Procedure and this Qs scheduling orders do not disappear
whenever plaintiffs seek to finda doctor who will give them the
recommendation they waniSee McCallon v. BP America Production Co.
2006 WL 3246886, No. 05-0597, at *1(E.D. La. Nov. 8, 2006) (affirming
Magistrate Judge’s order denying exteorsdf deadline for expert reports in
part because plaintiff sought new dieal opinion despite receiving fully
evaluated opinions from multiple physicians).

The third factor requires the Count determine whether the proposed
modification would prejudice any part As with his motion to extend
deadlines, plaintiff again repeatedly asserts tih& request will not
prejudice defendant. And again,th® Court explained in its order denying
plaintiffs earlier request, the defeadt certainly will be prejudiced by
granting plaintiffs request. Defendant and itsuosel would incur
significant costs, in terms of both tinaed expense, if they must depose Dr.
Lyons and evaluate his potential triaktenony. Plaintiff asserts defendant
will not be prejudiced because it has& to depose Dr. Lyons before trial.

The fact that defendant has time befdrial to depose Dr. Lyons (which

18 R. Doc. 50-1 at 4.



defendant does not conceded is questionable) has no bearing on the costs
and prejudice associated with granting plaintifExjuests.See Hernandez
617 F. Supp. 2d at 497 (“Whenevadditional depositions are conducted,
both parties must expend additional resmes and invest time in conducting
them. Thus prejudice generally resulio the party oposing additional
depositions.”). Additionally, plaintiff's requeswould further increase costs
by potentially requiring defendant (asaisserts in its opposition) to conduct
an independent medical examinatida evaluate Dr. Lyons’ opinions.
Therefore, the third factor weighsagst modifying the scheduling order.
Finally, turning to the fourtiGeisermanfactor, the Court finds that a
continuance is not availabdlto cure the prejudice identified above. As
explained in the Court’s earlier order, regardlessvhen trial commences,
plaintiffs requests would require defdant to expend additional time and
money responding to plaintiffs untinlhemaneuvers. Plaintiff was injured
over three years ago, and this cdsses already been continued once over
defendant’s objection. Acontinuancedare prejudice is highly undesirable
at this late stage of an already protexttitigation. Thus, this factor also
weighs against granting plaintiffs geests and modifying the scheduling

order.

19 R. Doc. 51 at 6.
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Based on the above analysis, the Court finds tHaingff has not
shown good cause for his request todifpthe Court’s scheduling order to
permit him to file untimely witness anexhibit lists. Therefore, Dr. Lyons
will not be permitted to testify at triaand the records and opinions of Dr.

Lyons shall not be introduced at trial.

V. CONCLUSION
For the foregoing reasons, the CODENIES plaintiffs motion to

amend the scheduling order.

ornk Voreea

SARAH S. VANCE
UNITED STATES DISTRICT JUDGE

11



